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FAMILY LAW

SUPREME COURT REVIEW

While many of the family law cases decided by the Nebraska
Supreme Court during the survey period simply reaffirmed long-
standing principles, several decisions reflect new developments
and marked changes from previous case law.

CHILD CUSTODY

An important issue in the child custody decisions was whether
the misconduct of the parent would disqualify that parent from ob-
taining custody of minor children. In a decision which might be
mistaken as indicative of a more lenient moral and social climate,
the supreme court in Greenfield v. Greenfield1 held that the sexual
misconduct of a mother does not automatically disqualify her from
retaining custody of her minor children.2 At the time of the di-
vorce decree, the trial court had awarded legal custody of the two
minor sons, ages ten and five, to the mother. During this time the
mother's boyfriend moved into the home wit h the mother and chil-
dren. On at least one occasion, the ten year old testified that he
had observed his mother and her boyfriend having sex.3 When the
father made application for a change of custody, the boyfriend
moved out.4

The court carefully studied the circumstances of the case, find-
ing that the mother had provided "exemplary physical care" for
the children.5 The father, who had made modest contributions to
the children's support,6 had lived for a one month period of time
with a woman outside the home.7 The court refused to condone
the behavior of either party. Nevertheless, in view of the other-
wise satisfactory care of the children, the court modified the trial
court's order and placed legal custody of the children with the dis-
trict court while permitting the mother to retain physical custody.8

The distinguishing factor in the case appeared to be the trial
court's belief in the mother's testimony that she would no longer
live with her boyfriend outside of marriage nor live with him in

1. 199 Neb. 648, 260 N.W.2d 493 (1977).
2. Id. at 650, 260 N.W.2d at 495.
3. Id. at 649, 260 N.W.2d at 494.
4. Id. at 649, 260 N.W.2d at 495.
5. Id. at 649, 260 N.W.2d at 494.
6. Id.
7. Id. at 649, 260 N.W.2d at 495.
8. Id. at 650, 260 N.W.2d at 495.
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marriage in the same bedroom with the children.9 The court
noted that trial court findings are given great weight in determin-
ing the best interests of a minor child. Since there was no clear
abuse of discretion the court said that the findings should not be
disturbed.10

That the Greenfield decision should not be read as indicative
of judicial leniency toward sexual promiscuity is apparent from
the decision of Osterhaus v. Osterhaus.11 In that case, the father
was awarded custody of two minor children despite a history of
mental instability and two suicide attempts.12 The mother ap-
pealed, contending that the trial court erred in finding that she was
not a fit, proper mother.' 3

The mother in Osterhaus admitted that after her separation
from her husband she had committed adultery with a male friend
who had lived with her. The trial court had found no evidence of
abuse to the children, but determined that the presence of the
friend required that the children be removed from her care. 14 Be-
cause of the father's apparent recovery and ability to support the
children, the trial court's award of custody to the father was af-
firmed. The Greenfield decision can be distinguished from
Osterhaus on the basis that although the mothers in both cases
claimed that their unseemly relationships had ended, the trial
court was not convinced by such testimony in Osterhaus.'5

In Cline v. Cline16 the court held that where all the facts affect-
ing the best interests of a child had not been called to the attention
of the court in previous default divorce proceedings, the court
could consider all such facts and circumstances including those
which existed prior to the time of the decree when making a subse-
quent determination of custody. 17 In Cline, the wife testified that
she was convinced there was no need to appear in the divorce pro-
ceedings because she had been assured by her husband, who de-
nied making any promises, that she could have custody of their
daughter if she did not "cause any problems."' 8 Custody was
awarded to the husband, however, and the mother sought modifi-
cation of the decree.

9. Id. at 649-50, 260 N.W.2d at 495.
10. Id. at 650, 260 N.W.2d at 495.
11. 198 Neb. 802, 255 N.W.2d 432 (1977).
12. Id. at 804, 255 N.W.2d at 433.
13. Id. at 803, 255 N.W.2d at 433.
14. Id. at 804, 255 N.W.2d at 433.
15. See, 198 Neb. at 804, 255 N.W.2d at 433.
16. 200 Neb. 619, 264 N.W.2d 680 (1978).
17. Id. at 622, 264 N.W.2d at 682.
18. Id. at 620, 264 N.W.2d at 681.
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The district court modified the decree and awarded custody to
the mother. On appeal the husband argued that the divorce de-
cree was res judicata and not subject to modification because there
had been no material change in circumstances subsequent to the
entry of the decree. 19

The Nebraska Supreme Court affirmed the decision of the dis-
trict court and held that its previous decisions in this area had fo-
cused on what the trial court actually knew at the time the decree
was entered and not on what the parties knew or should have
known which was not produced at the trial.20 The court also noted
there were sufficient facts to bring the case within the general rule
permitting modification of custody awards upon a showing of facts
not presented to the court because one party has induced the other
through fraud, misrepresentation, or duress to permit the entry of
an uncontested decree and award.2 1

The case of Casper v. Casper22 is noteworthy because of its
unusual circumstances. In Casper, the court was confronted with
a problem of visitation rights for the father, a convicted murderer
serving time in the Nebraska Penal Complex. Following his incar-
ceration, his wife obtained a divorce and received custody of their
five children. The husband was granted reasonable visitation
rights, which were exercised by the children through monthly vis-
its to the complex. When the visits ceased, the husband applied to
the district court for an order requiring his former wife to make the
children available for visitation to the complex. The wife, in turn,
requested that visitation rights be terminated.23

The trial court denied the petitions of both parties. 24 The hus-
band appealed, contending that his visitation rights were meaning-
less unless his application was approved. 2 5 The supreme court
examined the record and determined that the mere fact of incar-
ceration was not sufficient justification for denial of visitation
rights even though the same may be effectively exercised only by
visitation at the institution.26 However, because the primary con-

19. Id. at 621-22, 264 N.W.2d at 681.
20. Id. at 622, 264 N.W.2d at 682.
21. Id. at 623, 264 N.W.2d at 682.
The court further noted that the husband's argument concerning changed cir-

cumstances ignored the evidence in a second hearing establishing that custody
"had been transferred back and forth on a substantially equal division of time,
which both parties agreed was probably not good for the child." Id.

22. 198 Neb. 615, 254 N.W.2d 407 (1977).
23. Id. at 616, 254 N.W.2d at 408.
24. Id.
25. Id.
26. Id. at 617, 254 N.W.2d at 409 (relying on Chadwick v. Chadwick, 275 Mich.
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cern in custody and visitation cases is the best interests of the chil-
dren, the court stated the question to be whether it was in the
children's best interests that they be allowed to visit their father at
the penal complex.27

The trial court's determination that the wife need not make
the children available for visitation was not disturbed on appeal.
Of consideration in the decision that the best interests of the chil-
dren lay in the establishment of a stable home environment was
the evidence that the mother had entered a new marriage and
there was pressure placed on her and her husband by the attitudes
of the children which deteriorated after visitation.28

During the survey period the issue of who receives custody of
minor children when the parties claiming the child are a parent
and a third party continued to be an area requiring close examina-
tion of facts. In Liebsack v. Liebsack29 the court awarded custody
of a minor child to his paternal grandparents rather than to his
natural mother. The mother, seeking a modification of a 1973 de-
cree which had awarded custody of their son to the husband,
brought an action in which the paternal grandparents intervened.30

At trial, custody of the child was awarded to the grandmother and
grandfather, who were aged sixty and sixty-one, respectively.3 1

The trial court found that since the time of the decree, the boy had
been raised by his grandparents, and that the grandparents, with
the full acquiesence of the mother, had assumed full responsibility
for raising the child. Because the father had obtained employment
in another city, the grandparents in effect had been the acting par-
ents for a four-year period.3 2

Although the mother testified that she had remarried, that her
present husband had good employment, that they had a good and
stable home with an infant daughter, and that she was able and
anxious to resume responsibility for the child, the trial court found
that placing the custody with the grandparents "would afford the
most stable environment for the child" and awarded custody to the
intervenors.3 3 The Nebraska Supreme Court affirmed, holding that
the evidence supported the trial court's determination as to the
child's best interests and that due regard had been given the natu-

226, 266 N.W. 331 (1936) and MLB_ v. WRB., 457 S.W.2d 465 (Mo. App.
1970)).

27. 198 Neb. at 617, 264 N.W.2d at 409.
28. Id. at 618-19, 264 N.W.2d at 409.
29. 199 Neb. 266, 258 N.W.2d 130 (1977).
30. Id. at 267, 258 N.W.2d at 130.
31. Id. at 268, 258 N.W.2d at 131.
32. Id. at 267-68, 258 N.W.2d at 131.
33. Id. at 269, 258 N.W.2d at 131.
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ral right of custody of the mother who had at no time been de-
clared unfit.34

The Liebsack decision is particularly interesting when com-
pared with the statement in State v. Worrell35 that "[ n] either can a
court deprive a parent of the custody of a child merely because the
court reasonably believes that some other person could better pro-
vide for the child.' 36 This statement from Worrell had a greater
impact in Eravi v. Bohnert37 in which custody was awarded to the
natural father rather than to a maternal uncle of the child.

In Eravi, the mother received custody upon divorce. The fa-
ther moved away, remarried, and established a stable homelife.
However, there was evidence that he had not developed a proper
father-son relationship with the child although the child support
order had been substantially complied with. 38 When the mother
died, the child was sent to the uncle's home and a "natural and
reciprocal attachment formed. ' 39 The trial court determined that
the child's best interests were to award his custody to the uncle.

On appeal the Nebraska Supreme Court reversed the district
court holding. As the court viewed the case it presented "a ques-
tion of law as to who has the superior right to the custody of a child
of tender years, the father of the child or his uncle, each of whom is
shown to be a proper and capable party for the exercise of such a
duty."4°

The risk of some separation trauma in breaking the relation-
ship with the uncle was not seen as outweighing the importance of
developing the momentum of a natural relationship with the fa-
ther.41 Thus, although the court noted that the best interest of the
child is the overriding and sole consideration in custodial dis-
putes,42 Eravi demonstrated that the custodial rights of the natu-
ral parent still constitute an important factor which may have a
decisive effect.

34. Id. Cf. State v. Hernandez, 199 Neb. 386, 259 N.W.2d 272 (1977) (court found
evidence of abandonment such that termination of parental rights was possible
under NEB. REV. STAT. § 43-209 (Supp. 1976)).

35. 198 Neb. 507, 253 N.W.2d 843 (1977).
36. Id. at 512, 253 N.W.2d at 847. In Worrell the natural mother had tempora-

rily relinquished her custody because of financial problems but sought to regain
custody when she became able to resume her parental duties. In awarding custody
to the mother, as opposed to the state, the lack of any finding of unfitness was em-
phasized by the court. Id.

37. 201 Neb. 99, 266 N.W.2d 228 (1978).
38. Id. at 101, 266 N.W.2d at 229.
39. Id. at 102, 266 N.W.2d at 229.
40. Id. at 106, 266 N.W.2d at 231.
41. Id. at 107, 266 N.W.2d at 232.
42. Id. at 105, 266 N.W.2d at 231.
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The Eravi court recognized the futility in any attempt to rec-
oncile the different statements elicited in custody cases without
examining specific facts. 4 3 In this light the Eravi and Liebsack
decisions may provide one with a productive comparison of factors
to consider in these cases."

CHILD SUPPORT, ALIMONY AND PROPERTY SETLEMENTS

In the area of alimony awards, the court demonstrated its con-
cern for the expectations developed when a marriage has lasted a
substantial amount of time. The wife in Wenger v. Wenger45 had
contributed a considerable inheritance to advance the lifestyle of
her family and to pay debts of her husband's business before it
was merged into what became a very profitable business after
twenty-eight years of marriage. The amount of the inheritance was
returned to the wife before any property settlement was made."
Although the property settlement approved by the district court
was affirmed,47 the Nebraska Supreme Court, noting the profitable
plateau which the husband's business had reached in comparison
with the wife's income sources, held it was an abuse of discretion
not to have awarded alimony and allowed the wife $300 per month
for five years."

In Brown v. Brown49 one of several issues contested on appeal
was whether the trial court erred in refusing to receive evidence of
a vested, but undistributed, inheritance of the husband offered for
the purpose of showing his future income and ability to pay ali-
mony. In Person v. Person,50 upon which the wife in Brown relied,
the alimony award was not disturbed on appeal although the trial
court considered evidence that the husband was currently receiv-
ing from stock brokerage accounts held jointly with his mother cer-
tain income for services rendered in managing the accounts. 5 l On
the other hand, in Bliven v. Bliven,52 the court held that the mere
possibility of inheritance was not to be considered in setting the
amount of present child support, noting that such payments are

43. Id.
44. Some factors which may be profitably compared would be the duration of

the separation from the natural parent, the child's indications of attachment for
both parties, and whether the responsibility for creating circumstances giving rise
to any attachment may be placed mainly upon the natural parent.

45. 200 Neb. 446, 263 N.W.2d 855 (1978).
46. Id. at 447, 263 N.W.2d at 856.
47. Id. at 449, 263 N.W.2d at 857.
48. Id. at 448-49, 263 N.W.2d at 857.
49. 199 Neb. 394, 259 N.W.2d 24 (1977).
50. 189 Neb. 329, 202 N.W.2d 629 (1972).
51. Id. at 330, 202 N.W.2d at 630.
52. 190 Neb. 492, 209 N.W.2d 168 (1973).
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subject to modification when circumstances change. 53

Because the determination of the amount of alimony is subject
to the sound discretion of the trial court considering the circum-
stances and the facts in each case, the court in Broun held that it
was also within the trial court's discretion to decide what evidence
it will consider in making that determination.5 4 Thus, although it
would not have been error to consider the vested :inheritance, the
trial court was not required to do so.5 5 This is a somewhat curious
result in that if the trial court has discretion to determine the
amount of alimony considering the circumstances and facts of
each case, it might be questioned how an abuse of discretion in the
amount of alimony could be detected on appeal under a trial de
novo upon the record56 if there is also such discretion as to what
evidence the trial court will permit the parties to present.

A puzzling rationale was given for the modification of the trial
court's alimony award from $125 per month for eighty-four months
to $125 per month for twenty-four months in Theye v. Theye.57 The
court stated that "[t] he record here establishes that unilateral acts
of the petitioner were responsible for the irretrievable breakdown
of the marriage and that the respondent made all reasonable ef-
forts to save the marriage. Under the facts of this case we find the
grant of alimony to petitioner was excessive. '5 8

Judge White concurred in the result of the case but expressly
disagreed with any implication in the opinion that the result some-
how follows a determination of responsibility for the initial break-
down of the marriage.5 9 The majority's opinion in this regard is
reminiscent of the result reached in Magruder v. Magruder60 in
which Chief Justice White dissented because the majority ap-
peared to have based an alimony award upon considerations of
fault in the face of the Nebraska no-fault divorce statutes.61

Whether fault will become one of the "circumstances of the par-
ties" to be considered in alimony awards 62 despite its irrelevance
to the dissolution of the marriage itself may remain an open ques-

53. Id. at 495-96, 209 N.W.2d at 171.
54. 199 Neb. at 399, 259 N.W.2d at 28.
55. Id. at 400, 259 N.W.2d at 28.
56. For the scope of review applicable to divorce cases, see Hassler v. Hassler,

190 Neb. 86, 86, 206 N.W.2d 40, 40 (1973).
57. 200 Neb. 206, 263 N.W.2d 92 (1978).
58. Id. at 208, 263 N.W.2d at 94.
59. Id. at 209, 263 N.W.2d at 94.
60. 190 Neb. 573, 209 N.W.2d 585 (1973).
61. Id. at 578, 209 N.W.2d at 590.
62. See NEB. REV. STAT. § 42-365 (Cum. Supp. 1976).
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tion.63

It is the rule in Nebraska that where a divorce decree provides
for the payment of stipulated sums monthly for child support, con-
tingent only upon a subsequent order of the court, such payments
become vested in the payee as they accrue and the courts are with-
out authority to reduce the amounts of such accrued payments.6
In Smith v. Smith65 the father had been delinquent in child sup-
port payments and his ex-wife sued to enforce her claim for child
support. The father moved to modify the decree retroactively by
terminating payments due under the terms of the decree from the
time his right to reasonable visitation was denied by the plaintiff,
from the time the child was removed from the state, or from the
time the child was adopted by the plaintiff's husband whom she
had married after her divorce from the defendant, whichever oc-
curred first.6

The court found no denial of visitation nor cause to terminate
support payments from the time the child was removed from the
state.67 The defense of laches with regard to the plaintiff's delay
in enforcing her claim for support was unavailable to the father
because he was not without fault, having made little effort to keep
in contact with the child or the plaintiff.68 Nevertheless, the father
was relieved of the child support payments which had accrued
from the time that certain adoption proceedings should have been
finalized.69 After his divorce from the plaintiff, the father had con-
sented to the adoption of the child by the plaintiff's subsequent
husband.70 The court found that the father had every reason to
believe the adoption would become final and that the plaintiff's
husband would assume custody and support of the child.71

The court noted that it was without authority to reduce past-
due installments of child support, but adopted the rule that a party

63. For an excellent review of the Magruder decision and its effect upon the
consideration of fault in alimony awards see Note, Marriage Dissolution-First De-
cision by Nebraska Supreme Court Under Nebraska's New No-Fault Marriage Dis-
solution Statutes Leaves Uncertain the Question of Whether Fault Is to Be Excluded
From the Post-Dissolution Determinations of Alimony and Property Settlement, 7
CREIGHTON L REv. 369 (1974).

64. Ruehl v. Ruehl, 169 Neb. 23, 97 N.W.2d 868 (1959).
65. 201 Neb. 21, 265 N.W.2d 855 (1978).
66. Id. at 24, 265 N.W.2d at 858.
67. Id.
68. Id. at 26, 265 N.W.2d at 859.
69. Id. at 27, 265 N.W.2d at 859.
70. Id. at 26, 265 N.W.2d at 859.
71. Id. at 28, 265 N.W.2d at 860. The divorce court, upon the petition of the

mother and father, gave its consent to the adoption without entering a further order
terminating future installments of child support. The proceedings were not com-
pleted in a normal manner. Id.
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may equitably estop herself from collecting installments accruing
aftersome affirmative action which would ordinarily terminate fu-
ture installments.72 The plaintiff's securing of the consent of the
father to the adoption by another of his child was such an affirma-
tive act.73

Under the federal income tax laws, alimony is a deductible
item,74 and, if child support is not specifically designated or fixed
as a separate amount it will be considered as alimony and not child
support for tax purposes. 75 In Young v. Young,76 the respondent
sought to have eliminated his obligation to make child support
payments under a property settlement which had been approved
in a 1973 decree of distribution. 77 The settlement agreement did
not specify what amount of the designated payments were to be
considered child support as opposed to alimony.78 Furthermore,
the agreement stated that it was the parties' intent that the pay-
ments be deductible for federal income tax purposes and that the
"agreement shall be interpreted or amended to accomplish this ob-
jective. '79

The district court held that the entire payment was alimony
and therefore no part was subject to modification as child sup-
port.80 The Nebraska Supreme Court reversed, holding that "the
decision of Internal Revenue Service as to [the deductibility of
payments for support] is not binding or persuasive in determining
whether payments not denominated specifically as alimony or
child support are in reality one or the other, or partly some of
each."81 The court stated that the trial court had erred in placing
great weight on the tax aspects of the agreement and failing to con-
sider the characteristics which proved that at least a substantial

72. Id.
73. Id. There is disagreement in the courts of other jurisdictions as to whether

a consent to an adoption will terminate future child support installments if the
adoption is not completed. Id.

74. See I.R.C. §§ 71, 215.
75. Commissioner v. Lester, 366 U.S. 299 (1961).
76. 200 Neb. 787, 265 N.W.2d 666 (1978).
77. Id. at 788, 265 N.W.2d at 667. Modification was sought on the grounds that

the respondent's rights of visitation had been denied and frustrated. Id.
78. Id. The agreement provided that "alimony and child support" in the sum of

$833.33 per month would be paid through May 1, 1977, and thereafter $416.66 per
month through and including October 1, 1980. The payment termination dates cor-
responded to the months and years in which the children would turn nineteen.
The agreement also provided that payments would cease on the death of either the
petitioner or respondent, but not on the remarriage of the petitioner (mother). Id.

79. Id.
80. Id. at 790-91, 265 N.W.2d at 668.
81. Id. at 791, 265 N.W.2d at 669.
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part of the payment was child support rather than alimony.82

An antenuptial contract which deprived a surviving spouse of
her statutory forced share of her husband's estate was upheld in
Moss v. Stueven.83 The contract was entered into by the parties a
few weeks before the third time they married each other in 1965.84
Under the contract, each party was to retain the property they then
owned and neither party was to have any interest in the property
of the other.8 5 The agreement did not apply to future property and
specifically provided that each party waived any right of inheri-
tance or statutory interest in the estate of the other.86

When the husband died, his will devised all his property to his
daughter and the widow filed an election to take her statutory
share of the estate.87 The county court awarded the widow a one-
fourth interest in all the property of the deceased except the farm
on which they lived-a quarter section of land which the deceased
had owned since 1949.88 The widow appealed contending the con-
tract was invalid because she received nothing under it and no for-
mal disclosure of the husband's property had been made at the
time of the agreement.89

The district court affirmed the county court decision.9° The
Nebraska Supreme Court affirmed the district court decision, find-
ing the only issue to be whether there was fraud or overreaching
despite any apparent unreasonableness of the contract provi-
sions.91 Since the appellant testified she had been the "wife" of
the deceased every weekend for about twenty-five years after their
first divorce, the court found there was no doubt that she was very
familiar with the farm and was chargeable with that knowledge de-
spite the absence of any formal disclosure. 92

82. Id. The characteristics of the agreement indicating child support were: (1)
there had been a complete division of property; (2) there was no demonstrable
need for alimony; and (3) the payments were to expire approximately at the same
time as the children receiving support turned nineteen. Id.

83. 200 Neb. 215, 263 N.W.2d 98 (1978).
84. Id. at 216, 263 N.W.2d at 99. The parties had been married for six weeks in

1952, for three or four months in 1958, and married a third time in 1965. Id.
85. Id.
86. Id. at 216-17, 263 N.W.2d at 99.
87. Id. at 216, 263 N.W.2d at 99.
88. Id.
89. Id. at 216-17, 263 N.W.2d at 99.
90. Id. at 216, 263 N.W.2d at 99.
91. Id. at 217, 263 N.W.2d at 99.
92. Id. at 218, 263 N.W.2d at 100.
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FOREIGN DIVORCE DECREES

In Weber v. Weber93 the Nebraska Supreme Court considered
the validity of a divorce decree obtained in the Dominican Repub-
lic. The husband, an attorney, drafted a property settlement
agreement which the wife signed without consultation or advice of
counsel.9 The husband traveled to the Dominican Republic for
two days and secured a divorce, the decree stating that the parties
were Nebraska domiciliaries and that the wife appeared before the
court by her attorney.95 The wife had signed a power of attorney
to enable a Miami lawyer, secured by her husband and with whom
she never spoke during the entire period, to enter an appearance
for her.9

The wife in this action sought to obtain a dissolution with an
award of alimony and equitable property distribution,9 7 but the
husband contended the foreign decree, as well as the property set-
tlement executed in conjunction therewith, was valid.98 The dis-
trict court refused to recognize the foreign decree, found the
settlement unconscionable, entered a decree of dissolution and
made a new distribution.99

The decision was affirmed by the Nebraska Supreme Court.10°

Among the issues raised l0 1 were whether the validity of the foreign
decree should be recognized as a matter of comity and whether the
wife should be estopped to deny its validity. The Nebraska
Supreme Court found that the statutory provision declaring of no
force in Nebraska such decrees as the instant decree was a clear

93. 200 Neb. 659, 265 N.W.2d 436 (1978).
94. Id. at 662, 265 N.W.2d at 439.
95. Id. at 663, 265 N.W.2d at 439.
96. Id. at 662, 265 N.W.2d at 439.
97. Id. at 660-61, 265 N.W.2d at 438.
98. Id. at 661, 265 N.W.2d at 438.
99. Id. at 661, 265 N.W.2d at 438-39.

100. Id. at 661, 265 N.W.2d at 439.
101. The husband challenged the constitutional validity of NEB. REv. STAT. § 42-

341 (Cum. Supp. 1976) and § 42-366 (Reissue 1974). Section 42-341 declares of no
force or effect in Nebraska divorce decrees of other jurisdictions the parties to
which were Nebraska domicilaries at the time of the decree. In response to the
contention that this statute denied due process and equal protection, the court
found it bore a rational relation to valid state purposes of protecting the interests of
Nebraska domiciliaries from being compromised in quick foreign divorce proceed-
ings. No support was found for the contention that there was a fundamental right to
a foreign divorce decree in these situations. 200 Neb. at 664-65, 265 N.W.2d at 440.

Section 42-366 enables the divorce court to disregard "unconscionable" prop-
erty settlement agreements. The court rejected the argument that the term "un-
conscionable" was unconstitutionally vague, stating that such term has been
defined as that which is manifestly unfair or inequitable and that its application
depends upon the particular circumstances of each case. Id. at 668, 265 N.W.2d at
442 (citing Prochazka v. Prochazka, 198 Neb. 525, 253 N.W.2d 407 (1977)).
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indication of public policy by the legislature, and the extension of
comity was accordingly refused. 10 2

Although the wife in Weber was aware of the foreign divorce
proceedings and took part through an appearance by local counsel,
the court found estoppel inapplicable. 10 3 The main factor leading
to this conclusion was that the husband was an attorney and the
dominant figure in both controlling the family finances and in ob-
taining the decree. 1° 4 The wife was not fully aware of the family
assets nor did she obtain the aid of counsel with regard to her legal
rights. 05 Furthermore, the husband demonstrated no reliance on
the foreign decree such that it would be inequitable to permit the
wife to attack it.l06

PATERNITY

The Nebraska Supreme Court, in Farmer v. Farmer,10 7 held
that the district court in a divorce proceeding had jurisdiction to
determine the issue of paternity. 10 8 In Farmer there was a child
born of the wife before she married the respondent. 10 9 When the
parties were divorced, the district court entered a decree ordering
the respondent to pay child support.110 As a stepparent, the hus-
band would not have been liable for child support after the mar-
riage was dissolved."' The husband, therefore, argued that the
district court had no jurisdiction to impliedly establish pater-
nity.

112

Under the divorce statutes concerning matters of child custody
and support,113 the court found that the district court had "com-

102. 200 Neb. at 666, 265 N.W.2d at 441.
103. 200 Neb. at 667, 265 N.W.2d at 441.
104. Id.
105. Id. For similar reasons the property settlement was found unconscionable

and a new distribution was affirmed. Id. at 669-71, 265 N.W.2d at 442-43.
106. Id. at 667, 256 N.W.2d at 441.
107. 200 Neb. at 308, 263 N.W.2d 664 (1978).
108. Id. at 311, 263 N.W.2d at 666.
109. Id. at 309, 263 N.W.2d at 666.
110. Id. at 309, 263 N.W.2d at 665.
111. Id. at 311, 263 N.W.2d at 666.
112. Id. at 309, 263 N.W.2d at 665.
113. The statutes, in pertinent part, were quoted by the court as follows:

Section 42-351, R.R.S. 1943, provides in part: "In proceedings under sections
42-347 to 42-379, the court shall have jurisdiction to inquire into such mat-
ters, make such investigations, and render such judgments and make such
orders, both temporary and final, as are appropriate concerning the status
of the marriage, the custody and support of minor children ***." Section
42-364, R.S. Supp. 1976, provides in part: "When dissolution of a marriage or
legal separation is decreed, the court may include such orders in relation to
any minor children and their maintenance as shall be justified***." -
Section 42-377, R.R.S. 1943, states: "Children born to the parties, or to the

19781



CREIGHTON LAW REVIEW

plete jurisdiction over the custody, support, and welfare of all mi-
nor children who are touched upon by the divorce proceedings and
all related issues."114 Therefore, because it was "obvious that the
issue of paternity will touch upon and effect [the child's] support
and her future welfare,"" 5 the court held there was jurisdiction to
consider the issue in divorce proceedings. n 6

A further contention by the husband, that the statute of limita-
tions applicable to paternity suits had run and therefore barred the
determination of the issue in this case," 7 was rejected. That stat-
ute was said to relate specifically to actions to establish paternity
under other statutes." 8 Since such paternity suits were not in-
volved here, but rather a "determination of paternity incidental to
a divorce action," the statute of limitations was held inapplica-
ble."

9

CHANGE OF NAME

The question of whether the name of a minor child should be
changed was held to be subject to the best-interests test in Spatz v.
Spatz,120 where a mother appealed an order denying a change of
name for her children. The children had been living with their nat-
ural mother and their stepfather whom the mother married subse-
quent to her divorce from the childrens' natural father.121 When
the mother initiated a proceeding 122 to change the childrens' sur-
name to that of her husband, the natural father intervened to op-
pose the relief.123

Despite testimony from a psychologist and a psychiatrist that
a failure to change the childrens' name would be detrimental to
their growth and development and that the children did not con-

wife in a marriage relationship which may be dissolved or annulled pursu-
ant to sections 42-347 to 42-379, shall be legitimate unless otherwise decreed
by the court, and in every case the legitimacy of all children conceived
before the commencement of the suit shall be presumed until the contrary
is shown."

200 Neb. at 310, 263 N.W.2d at 666.
114. Id.
115. (Id. at 311, 263 N.W.2d at 666.
116. Id.
117. Id. See NEB. REV. STAT. § 13-111 (Reissue 1974) 'allows a civil proceeding to

establish paternity to be brought within four years of birth.'
118. Id. at 311, 263 N.W.2d at 666. See NEB. REV. STAT. §§ 13-106 throughl-l13

(Reissue 1974).
119. Id. at 311, 263 N.W.2d at 666.
120. 199 Neb. 332, 258 N.W.2d 814 (1977).
121. Id. at 333, 258 N.W.2d at 815.
122. The relevant change of name statutes are NEB. REV. STAT. §§ 61-101, 61-102

(Reissue 1976).
123. 199 Neb. at 332, 258 N.W.2d at 815.
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ceptualize Spatz as their father,124 the district court denied re-
lief.125

On appeal, the Nebraska Supreme Court affirmed, noting the
general rule that relief has been denied where the father has sup-
ported the children and exercised his visitation rights and also
where only minor embarrassment or emotional upset was
found.126 More importantly, the court quoted from a Minnesota
case 127 emphasizing a concern with preserving the link between
father and child in circumstances such as this where that bond is
particularly susceptible to erosion.128 The decision was held to be
within the discretion of the district court and no abuse was
found.

129

LEGISLATION

During the survey period the Eighty-fifth Legislature passed
several significant bills in the second session concerning family
law. The most important legislation in the area was L.B. 623 which
enacted the Protection of Domestic Abuse Act.' The act requires
the Department of Public Welfare to "establish and maintain com-
prehensive support services to aid victims of domestic abuse2 and
to provide prevention and treatment programs to aid victims of do-
mestic abuse, their families, and abusers. ' '3

The services to be provided are to include, but are not limited
to: (1) emergency services for victims of abuse and their families; 4

124. Id. at 333, 258 N.W.2d at 815.
125. Id. at 332, 258 N.W.2d at 815.
126. Id. at 334, 258 N.W.2d at 815.
127. See Robinson v. Hansel, 302 Minn. 34, 223 N.W.2d 138 (1974).
128. 199 Neb. at 334, 258 N.W.2d at 816.
129. Id.

1. LB. 623, 1978 Neb. Laws 419. Section 2 of the act states:
The Legislature hereby finds and declares that there is a present and grow-
ing need to develop services which will lessen and reduce the trauma of
domestic abuse. It is the intent of this act to provide abused family and
household members necessary services including shelter, counseling, so-
cial services, and limited medical care and legal assistance.

Id.
2. Abuse is defined by the act as
the occurrence of one or more of the following acts between spouses, per-
sons living as spouses, or adult members of the same household:

(a) Attempting to cause or intentionally, knowingly; or recklessly
causing bodily injury or serious bodily injury with or without a deadly
weapon; or

(b) Placing, by physical menace, another in fear of imminent serious
bodily injury.

Id. § 3(1) at 419.
3. Id. § 4 at 420.
4. The act requires emergency services which shall consist of up to seventy-

two hours of crisis intervention services including-
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(2) support programs that meet specific needs of victims of abuse
and their families; 5 (3) education, counseling, and supportive pro-
grams for the abuser;6 and (4) programs to aid in the prevention
and elimination of domestic violence which will include education
and public awareness. 7

Any victim of domestic abuse may file an application and affi-
davit in support of such abuse with any judge of a district court or
a conciliation court.8 The judge or court may then issue, ex parte
if necessary,9 a temporary restraining order without bond en-
joining the adverse party from: "(1) imposing any restraint upon
the person or liberty of the applicant; (2) threatening, assaulting,
molesting, attacking, or otherwise disturbing the peace of the ap-
plicant; or (3) entering the family dwelling or the dwelling of the
applicant upon a showing that physical or emotional harm would
otherwise result .... 10

Finally, the act also provides that mandatory counseling shall
be a condition of probation in all cases where the offender is guilty
of assault or battery and the victim is the offender's spouse."

In another bill, the district courts were given express statutory
authority to terminate parental rights to custody of children when

(1) Constant access and intake to services;
(2) Immediate transportation from a victim's home or other location

to a hospital or a place of safety;
(3) Immediate medical services or first aid;
(4) Emergency legal counseling and referral;
(5) Crisis counseling to provide support and assurance of safety;
(6) Emergency financial aid; and
(7) Safe living environments that will provide a supportive, non-

threatening shelter to victims, their families, and household members.
Id. § 7 at 420-21.

5. Such services are to be provided to a victim for up to thirty days. They are
described as follows:

the support services shall be problem oriented and formulate a plan of ac-
tion for the victim. Such services may include relocation, financial secur-
ity, employment advocacy, assertiveness training, substance and abuse
counseling, and alternatives to returning to the abuser. Also, the depart-
ment shall provide services for children including day care, education, and
counseling.

Id. § 9 at 421.
6. The act does not specify what type of programs for the abuser shall be pro-

vided but requires the Department of Public Welfare to "provide such programs
and services as it deems appropriate. . . ." Id. § 13 at 421.

7. In this regard the act requires the development of a kindergarten through
postsecondary educational curriculum relating to domestic violence and a family
program, especially for children, to prevent the generational continuation of abuse
within the family. Id. §§ 14, 16 at 422.

8. Id. § 24 at 423.
9. Id. § 25 at 423.

10. Id. § 24 at 423.
11. Id. §§ 28, 29 at 424-26 (amending NEB. REV. STAT. §§ 29-2219 and 29-2262 (Re-

issue 1975)).
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a dissolution of a marriage or a legal separation is decreed.12 This
changes previous law as interpreted in Sosso v. Sosso13 where the
supreme court had decided there was no authority to permanently
terminate parental custody over children in divorce actions under
the existing statutes.

Under this new authority, whenever termination of parental
rights is at issue, the district court must appoint an attorney as
guardian ad litem to protect the interests of minor children. 14 The
guardian ad litem is required to personally investigate all facts and
circumstances pertinent to the best interests of the children, and,
if he finds a need to terminate parental rights, he must apply orally
or in writing for such termination. 15 The court may then termi-
nate the parents' rights after notice and hearing.' 6 The parents
are to be informed of their right to counsel for termination pro-
ceedings and, if indigent, may have the court appoint counsel at
the expense of the county.' 7

Under L.B. 566,18 when a petition for adoption is filed the
county judge is now required to request the Department of Public
Welfare, or any child placement agency licensed by the depart-
ment, to investigate matters in the allegations included in the peti-
tion. Formerly it was within the discretion of the county judge
whether to request such investigations. 19 Nevertheless, L.B. 566
allows an exception to its requirement when the judge determines
that information compiled in a previous examination or study is
sufficiently current and comprehensive. 20

The legislature also altered the provisions relating to children
in need of special supervision.2 1 Such children now are subject to
the same provisions concerning custody, maintenance, and pay-
ments for support as neglected or dependent children. 22 Further-
more, the commitment requirements for children in need of
special supervision were revised so that, upon adjudication, the
court may enter the same type of order as in the case of a delin-

12. LB. 169, 1978 Neb. Laws 90 (amending NEB. REV. STAT. §§ 42-364 and 43-201
(Supp. 1976) and repealing NEB. REV. STAT. § 43-1204 (Reissue 1974)).

13. 196 Neb. 242, 242 N.W.2d 621 (1976).
14. LB. 169, § 1, 1978 Neb. Laws 90 (to be codified in NEB. REV. STAT. § 43-364).
15. Id.
16. Id.
17. Id.
18. LB. 566, § 1, 1978 Neb. Laws 352 (to be codified in NEB. REV. STAT. § 43-107).
19. NEB. REV. STAT. § 43-107 (Reissue 1974).
20. LB. 566, § 1, 1978 NEB. LAws 352 (to be codified in NEB. REV. STAT. § 43-107).
21. L.B. 700, 1978 Neb. Laws 613 (operative date January 1, 1979). Children in

need of special supervision are described in NEB. REV. STAT. § 43-1202(4) (Supp.
1976).

22. LB. 700, § 1, 1978 Neb. Laws 613 (to be codified in NEB. REV. STAT. § 43-208).
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quent except that no such child can be committed to the Youth
Development Center-Kearney or the Youth Development
Center-Geneva. 3Alternatively, the court may order such chil-
dren to be committed or placed in the care and custody of the De-
partment of Public Welfare. 24

In an amendment to the age limitations for a child's receipt of
services from the Department ,of Public Welfare when the latter is
the child's acting legal guardian, L.B. 732 extended the eligible age
past majority to twenty-one "if the child is a student regularly at-
tending a school, college, or university, or regularly attending a
course of vocational or technical training designed to prepare such
child for gainful employment." 25

Two final bills in the second session concerned marriage re-
quirements. The legal age for marriage has been eighteen for
males and sixteen for females.26 Under L.B. 165 the legal age for
marriage for both males and females was changed to seventeen.2 7

A second change relates to the physician's certificate required of
each applicant for a marriage license. Such certificate must now
state, in addition to other information, whether the female appli-
cant has laboratory evidence of immunological response to Ger-
man measles, or rubella.28

23. Id. § 2 at 613-14 (to be codified in NEB. REV. STAT. § 43-210.01).
24. Id. The previous provisions for commitment to the Department of Correc-

tional Services were repealed. Id.
25. LB. 732, 1978 Neb. Laws 665 (to be codified in NEB. REV. STAT. § 43-905).
26. NEB. REV. STAT. § 42-102 (Reissue 1974).
27. LB. 165, 1978 Neb. Laws 87 (to be codified in NEB. REV. STAT. § 42-102).
28. LB. 737, 1978 Neb. Laws 671 (to be codified in NEB. REV. STAT. § 42-121). In

the following instances this statement is not required: "[W] hen the female appli-
cant (a) is over fifty years of age, (b) has had a surgical sterilization, (c) presents
laboratory evidence of a prior test declaring her immunity to rubella, or (d) was
pregnant at the time of such examination." Id.
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