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SUPREME COURT REVIEW

An important decision regarding the termination of teaching
contracts held by tenured teachers was handed down by the Ne-
braska Supreme Court in Sanders v. Board of Education.1 There
the teaching contract of the plaintiff, a tenured high school physi-
cal education teacher, was terminated by a unanimous vote of the
defendant school board despite two previous satisfactory teaching
evaluations.2 In an error proceeding filed by the plaintiff, the dis-
trict court found no substantial evidence sufficient to establish just
cause for the termination of the plaintiff's teaching contract, and
concluded that the termination was arbitrary and unreasonable.3

From the district court's order to set aside the termination and to
reinstate the plaintiff's contract, the school board appealed.4

On appeal, the Nebraska Supreme Court was faced with a case
of first impression in interpreting the language of section 79-1254.5

1. 200 Neb. 282, 263 N.W.2d 461 (1978).
2. Id. at 283-87, 263 N.W.2d at 462-64. The plaintiff had been placed on "proba-

tionary" status for the 1975-76 school year by a vote of the defendant school board,
despite a satisfactory evaluation by the high school principal. A year after being
placed on "probation", on March 22, 1976, the plaintiff again received a satisfactory
teaching evaluation in an official report issued by the high school principal. On
this same day, however, the defendant school board unexplainedly voted to con-
sider terminating the plaintiffs teaching contract on grounds of "incompetency, ne-
glect of duty, inability to control students, and poor preservation of class
equipment." Id. at 283-84, 263 N.W.2d at 462. At a subsequent hearing requested
by the plaintiff, witnesses were presented by both sides; the supervising high
school principal recommended to the school board that the plaintiff be retained.
Nevertheless, the members of the defendant school board voted unanimously to
terminate the plaintiff's teaching contract. Id. at 287, 263 N.W.2d at 464.

3. Id. at 283, 263 N.W.2d at 462.
4. Id.
5. Id. at 287, 263 N.W.2d at 464. NEB. REV. STAT. § 79-1254 (Reissue 1976) pro-

vides in relevant part-
The original contract of employment with an administrator or a teacher and
a board of education of a Class I, 1, 11, or VI district shall require the sanc-
tion of a majority of the members of the board. Except for the first two
years of employment under any contract entered into after February 26,
1975, any contract of employment between an administrator or a teacher
who holds a certificate which is valid for a term of more than one year and a
Class I, I, rII, or VI district shall be deemed renewed and shall remain in
full force and effect until a majority of the members of the board vote on or
before May 15 to amend or to terminate the contract for just cause at the
close of the contract period. The first two yeras of the contract shall be a
probationary period during which it may be terminated without just cause
.... As used in this section. ..., the term just cause shall mean incompe-
tency, neglect of duty, unprofessional conduct, insubordination, immoral-
ity, physical or mental incapacity, other conduct which interferes
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The "critical issue" before the court involved the kind of conduct
sufficient to constitute "just cause" for the termination of the con-
tract of a tenured teacher under section 79-1254.6

Of the various statutory meanings of "just cause", only incom-
petency and neglect of duty were considered by the court.7 Noting
that "there are few, if any, objective criteria for evaluating teacher
performance.. "8 the court declared:

Evidence that a particular duty was not competently per-
formed on certain occasions, or evidence of an occasional
neglect of some duty of performance, in itself, does not or-
dinarily establish incompetency or neglect of duty suffi-
cient to constitute just cause for termination.
Incompetency or neglect of duty are not measured in a
vacuum nor against a standard of perfection, but, instead,
must be measured against the standard required of others
performing the same or similar duties.9

Measuring the plaintiffs teaching performance against "the stan-
dard of performance required of other teachers in the high school
performing the same or similar duties," the court found no evi-
dence of incompetency or neglect of duty sufficient under section
79-1254 to constitute "just cause" for termination of the plaintiff's
teaching contract.10 The findings and judgment of the district
court were accordingly affirmed."

LEGISLATION

SCHOOL BOARDS AND DISTRICTS

A number of bills were passed by the Unicameral dealing with
the authority, obligations and privileges of school boards and dis-
tricts. L.B. 3751 requires that school boards covered by sections
79-1254 to 79-12622 must adopt a reduction in force policy covering
employees subject to those sections,3 and contains procedures for

substantially with the continued performance of duties or a change in cir-
cumstances necessitating a reduction in the number of administrators or
teachers to be employed by the board of education.

Id. (emphasis added).
6. 200 Neb. at 289, 263 N.W.2d at 465.
7. The parties stipulated that only incompetency and neglect of duty were in-

volved, and that none of the other statutory meanings of "just cause" were applica-
ble. Id. at 288, 263 N.W.2d at 464.

8. Id. at 289, 263 N.W.2d at 465.
9. Id. at 290, 263 N.W.2d at 465.

10. Id.
11. Id.

1. LB. 375, 1978 Neb. Laws 215.
2. NEB. REV. STAT. §§ 79-1254 to -1262 (Reissue 1976).
3. LB. 375, § 1, 1978 Neb. Laws 215.
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reduction and reappointment.4 L.B. 4415 changes statutory provi-
sions regarding the inspection of private and parochial schools by
public school superintendents. 6 L.B. 4577 provides for the election
of board of education members in fourth-class school districts.8

L.B. 5089 requires public power districts to provide part of the oper-
ating expenses of a school district under certain conditions. 10 L.B.
59611 extends authority to Class I school districts to borrow an
amount up to seventy per cent of the unexpended balance of the
district's total anticipated receipts within a given period. 12 L.B.
87213 amends provisions prescribing how and when a Class II
school district shall become a Class I district. 14 L.B. 87415 contains
provisions regarding the timing and contents of annual reports to
county superintendents by school districts.16 Lastly, L.B. 90817 re-
quires official sanction for the renewal and termination of school
nurse contracts. 18

HANDICAPPED CHILDREN

Two important bills were passed by the Unicameral regarding
the care and education of handicapped children. L.B. 87119 pro-
vides that where application is made by the handicapped child's
resident school district and where the prior approval of the State
Department of Education is obtained, the state will pay the costs
of residential care involved in special education programs.20 Such
cost reimbursement, however, is limited to handicapped children
who are forced to leave their resident school districts for educa-
tional reasons and for whom daily transportation is not reason-
able.2' The bill further sets out a detailed hearing procedure, with
hearings to be conducted by the State Department of Education on
matters of placement of handicapped children, provision of a free

4. Id. §§2, and 3 at 215-16.
5. L.B. 441, 1978 Neb. Laws 269 (to be codified in NEB. REV. STAT. § 79-1705).
6. Id.
7. L.B. 457, 1978 Neb. Laws 278.
8. Id.
9. L.B. 508, 1978 Neb. Laws 311.

10. Id.
11. L.B. 596, 1978 Neb. Laws 399.
12. Id.
13. LB. 872, 1978 Neb. Laws 896 (to be codified in NEB. REV. STAT. § 79-701).
14. Id.
15. LB. 874, 1978 Neb. Laws 898.
16. Id.
17. L.B. 908, 1978 Neb. Laws 939 (to be codified in NEB. REV. STAT. § 79-1254.02).
18. Id.
19. LB. 871, 1978 Neb. Laws 885.
20. Id. § 1 at 885-86 (to be codified in NEB. REV. STAT. § 43-626).
21. Id. § 2 at 886 (to be codified in NEB. REV. STAT. § 43-627.01).
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appropriate public education, and records relating thereto.22 Such
hearings may be initiated by a parent, guardian, school district, or
competent student of the age of majority.2 3 The hearing provi-
sions allow for participation of counsel; use of witnesses, evidence,
and expert testimony; cross-examination; power of subpoena; and
an aggrieved party's right to judicial review of the findings or deci-
sion of the hearing board.24

L.B. 88925 provides for the care and special education of handi-
capped children below the age of five years. Under this legisla-
tion, the state will reimburse school districts for ninety per cent of
the costs incurred in operating state-approved special education
programs for children under age five, upon application of the resi-
dent school district.26 The bill further authorizes the state to oper-
ate search and reporting systems to assist in the early
identification and provision of educational services to handicapped
children.27 Substantial participation of individual school districts
in educational programs for children under age five is to be regu-
lated and supervised by the State Department of Education.28

22. Id. §§ 4 and 5 at 887-88.
23. Id. § 4 at 887.
24. Id. §§ 7-9, at 888-89.
25. L.B. 889, 1978 Neb. Laws 913.
26. Id. §§ 3-6 at 913-14.
27. Id. § 7 at 914.
28. Id. §§ 8 and 9 at 915-16.
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