
TAXATION

SUPREME COURT REVIEW

During the survey period, the Nebraska Supreme Court faced
three significant areas relating to the law of taxation. For pur-
poses of this survey they have been categorized in the topic areas
of situs of personal property, charitable tax-exempt status, and tax
appeal procedures.

SIrUS OF PERSONAL PROPERTY

In Berkshire & Andersen v. Douglas County Board of
Equalization,' an appeal was brought challenging the determina-
tion by the Board as to the situs of personal property.2 One of the
defendants, Xerox Corporation, reported its leased personal prop-
erty for property tax purposes at the principal place of business of
Xerox, which is in School District No. 1, instead of at the actual
physical situs of each item.3 Xerox Corporation leased personal
property in School District No. 66, also located in Douglas County.4

The taxpayer-plaintiff contended that the sanctioning by the
Douglas County Board of Equalization of Xerox' reporting method
resulted in School District No. 66 being denied the benefit of a sub-
stantial amount of personal property upon which taxes might be
levied and resulted in other taxpayers in the district bearing a
higher tax burden.5

Another of the taxpayers, International Business Machines
("IBM"), reported its leased personal property at the actual physi-
cal situs of each item, instead of its place of business, located in
School District No. 66.6 Like Xerox, IBM leased equipment in
both districts. It was contended that the reporting systems of
these concerns allowed more revenue to be generated into School
District No. 1 than if the corporations used the same manner of

1. 200 Neb. 113, 262 N.W.2d 449 (1978).
2. Id. at 114, 262 N.W.2d at 449. Plaintiffs first assignment of error related to

the district court's failure to allow the suit as a class action. The supreme court
relied on Gant v. City of Lincoln, 193 Neb. 108, 225 N.W.2d 549 (1975) to determine
that the trial court has considerable discretion in determining whether a class ac-
tion is properly brought. The court found that since the results would be the same
whether the actions were class actions or individual actions, the ruling by the trial
court in no way prejudiced the plaintiffs. Id. at 115-16, 262 N.W.2d at 451.

3. Id. at 114, 262 N.W.2d at 451.
4. Id.
5. Id.
6. Id. at 114-15, 262 N.W.2d at 451.
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reporting.7 Plaintiff further contended that the approval by the
Board of the different reporting methods resulted in a lack of con-
sistency which was incorrect as a matter of law and such action
allowed a corporation to pick and choose the taxing district with
the lower mill levy.8

The Nebraska Supreme Court explained that a corporation's
tangibel personalty is assessed in the taxing area of the corpora-
tion's principal place of business, unless otherwise provided by
statute or unless it has acquired an actual situs elsewhere.9 The
test of what characteristics such property must have to be re-
moved from inclusion at the principal place of business is:

Permanancy of tangible personal property in a taxing area
is determined by the ownership and use for which the
property is designed and does not embrace the idea of a
forever-fixed location or the thought that the owner bring-
ing personal property in the area has no present intention
of ever removing it; but it excludes the idea of mobile per-
sonal property which happens to be in the taxing area at
the moment of the assessment of property which, for some
definite purpose of the owner, has come to rest within the
area for a limited time.10

The court realized that the leasing of large equipment to other
businesses for an extended period of time could conceptually al-
low such equipment to acquire a new tax situs.11 Depending upon
the lease time for this equipment, noted the court, the Board could
have found that IBM could report property at the local situs. 12

Therefore, the question became whether the Board, upon finding
the standard applied to IBM, should also have applied it to Xerox.

The burden of proof is upon the taxpayer to establish his con-
tention that the assessor's valuation, as affirmed by the Board of
Equalization, is discriminatory, unjust, or unfair.13 However, in
the present case no proof was given as to the length of Xerox'
leases nor the number of leases of various lengths which both
Xerox and IBM made in the relevant areas.14 It thus could not be
determined whether they should be treated alike. The court ruled
that the determinations of both the County Board of Equalization

7. Id. at 115, 262 N.W.2d at 451.
8. Id.
9. Id. at 116, 262 N.W.2d at 452 (citing Ace Constr. Co. v. Board of Equalization,

169 Neb. 77, 98 N.W.2d 367 (1959)).
10. Id.
11. Id. at 116-17, 262 N.W.2d at 452.
12. Id. at 117, 262 N.W.2d at 452.
13. Id. See Hastings Building Co. v. Board of Equalization, 190 Neb. 63, 206

N.W.2d 338 (1973).
14. 200 Neb. at 117-18, 262 N.W.2d at 452-53.
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and the State Board of Equalization and Assessment are clothed
with a presumption of validity15 and would not be distributed upon
appeal unless clearly wrong.16

CHARITABLE TAx-EXEMPT STATUS

Property owned and used exclusively for religious, educa-
tional, or charitable purposes is exempt from taxation when such
property is not used for financial being or profit to either the own-
ers or users. 17 In Bethesda Foundation v. County of Saunders18

the issue was raised as to whether a nursing home located in Saun-
ders County, and owned and operated by the Bethesda Founda-
tion, was entitled to tax exempt status on the ground that it was
owned and used exclusively for charitable purposes. 19

The Bethesda Foundation is a Nebraska nonprofit corporation
organized exclusively for charitable and religious purposes,20 and
its specific purpose is to own and operate nonprofit homes for the
care of elderly persons. 21 Saunders County claimed that the foun-
dation's involvement with profit making ventures, such as a con-
struction company and an aviation company, disqualified it from
any tax-exempt status.22 The foundation countered by saying that
the construction company was formed for the purpose of building
nursing homes at cost and the aviation company was formed to
minimize the cost of transporting Bethesda employees for busi-
ness purposes.23 Prior to resolution of the case, both factions had
been discontinued by Bethesda.

The majority, relying on prior case law, 24 held that nursing
homes are charitable institutions. 25 The majority also found that

15. Id. at 119, 262 N.W.2d at 453. See County of Sioux v. State Board of Equali-
zation & Assessment, 190 Neb. 198, 207 N.W.2d 219 (1973).

16. 200 Neb. at 119, 262 N.W.2d at 453. See Ramm v. County of Holt, 172 Neb. 88,
108 N.W.2d 808 (1964).

17. NEB. REV. STAT. § 77-202(c) (Reissue 1976).
18. 200 Neb. 574, 264 N.W.2d at 664 (1978).
19. Id. at 575, 264 N.W.2d at 665.
20. Id. See Lincoln Woman's Club v. City of Lincoln, 178 Neb. 357, 133 N.W.2d

455 (1965) (the primary or dominant use, and not an incidental use, of the property
is controlling in determining whether property is exempt from taxation under § 77-
202).

21. 200 Neb. at 575, 264 N.W.2d at 665.
22. Id. at 579, 264 N.W.2d at 667.
23. Id.
24. See Evangelical Lutheran Good Samaritan Soc. v. County of Gage, 181 Neb.

831, 151 N.W.2d 446 (1967) where it was held that nursing homes are analogous to
hospitals, which are universally classed as charitable institutions. See also City of
McAllen v. Evangelical Lutheran Good Samaritan Soc., 530 S.W.2d 806 (Tex. 1975);
45 A.L.R.3d 610 (1971).

25. 200 Neb. 574, 578, 264 N.W.2d 664, 667.
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the association with the construction company and the aviation
company did not amount to any financial gain or profit to either
the owner or the user.26 Therefore, it was concluded that the nurs-
ing home in question was owned exclusively for charitable pur-
poses and a finding to the contrary could not be supported by the
record.

27

In his dissent, Judge Spencer said that although the founda-
tion was organized as a nonprofit corporation, it owned and had
been involved with various profit making ventures.28 He reasoned
that money from a nonprofit corporation cannot be used in any
way to support a profitable enterprise and allow a nonprofit corpo-
ration to still be eligible for tax exemption.29 By allowing this the
majority "imposes a burden on the taxpayers of the communities
where these so-called nonprofit nursing homes are located to help
support any business organized for profit. '30

TAX APPEAL PROCEDURES

As a general rule, the only person entitled to appeal from a
decision of a county board of equalization on a tax exemption de-
termination is the applicant for the exemption.3 ' In Ross v. Gover-
nors of the Knights of Ak-Sar-Ben,32 a citizen taxpayer of Douglas
County filed a petition in error in district court alleging that the
commercial uses of the real estate for profit disallowed the prop-
erty tax exemption granted by the Douglas County Board of
Equalization to the Governors of the Knights of Ak-Sar-Ben and
Ak-Sar-Ben Exposition.33 The citizen taxpayer's appeal from the
dismissal of his petition in error was based upon the district
court's finding that (1) he was not within the class of persons given
the statutory right to appeal; (2) he was not a person who had a
direct interest in or was adversely affected by the acts of the board
of equalization; and (3) he did not have a constitutional right to
review by petition of error.34

26. Id. at 579, 264 N.W.2d at 667.
27. Id. at 580, 264 N.W.2d at 668.
28. Id. at 581-82, 264 N.W.2d at 668-69 (Spencer, J., dissenting).
29. Id. at 583, 264 N.W.2d at 669 (Spencer, J., dissenting) (citing Todd v. County

of Box Butte, 169 Neb. 311, 99 N.W.2d 245 (1969) which stated: "[SJtatutes exempt-
ing property from taxation are to be strictly construed, and one contending that his
property is exempt from such tax must show clearly that he is within the excep-
tions provided by statute." Id. at 318-19, 99 N.W.2d at 251).

30. 200 Neb. at 584, 264 N.W.2d at 669 (Spencer, J., dissenting).
31. See Bemis v. Board of Equalization of Douglas County, 197 Neb. 175, 247

N.W.2d 447 (1976).
32. 199 Neb. 513, 260 N.W.2d 202 (1977).
33. Id. at 514, 260 N.W.2d at 204.
34. Id.
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The Supreme Court of Nebraska agreed with him and held
that a resident taxpayer of a city and county where property is de-
clared exempt by the county board of equalization is a sufficiently
aggrieved party to file a petition in error.35 However, noted the
court, the errors assigned in the petition required a review of the
evidence.3 6 Since no bill of exceptions had been filed the court
could only determine whether the pleadings supported the judg-
ment entered by the district court.37 Upon reviewing the petitions
and the assessor's recommendation, the court found that they sup-
ported the action taken by the Board of Equalization.3 8

LEGISLATION

During the survey period various pieces of legislation were en-
acted by the Nebraska Unicameral, the most significant of which
are outlined below.

L.B. 244 deals with changes in the provisions for the refund of
Nebraska sales and use taxes by the owner of an air or water pollu-
tion control facility.' An application for the refund may be filed
upon completion of the facility.2 Before applying for the refund,
the application must be approved by the Department of Environ-
mental Control.3

L.B. 327 provides that rates relating to sales and income tax be
set so that the total sales and use tax revenue should not exceed
total individual income tax revenue in any given year.4

L.B. 351 revises the state's bingo laws by enacting the Ne-
braska Bingo Act.5 A tax of five percent is to be imposed upon the
gross receipts received for bingo conducted within any city or vil-

35. Id. at 517-18, 260 N.W.2d at 205.
36. Id. at 518, 260 N.W.2d at 205. See Lane v. Douglas County Welfare Adminis-

tration, 189 Neb. 651, 204 N.W.2d 387 (1973).
37. 199 Neb. at 518, 260 N.W.2d at 205.
38. Id. Other cases decided during the survey period regarding tax appeal pro-

cedures were Ryan v. Douglas County Board of Equalization, 199 Neb. 291, 258
N.W.2d 626 (1977) (declaratory judgment action is not an appropriate remedy to
attack an act of the county board of equalization where the plaintiff has an ade-
quate remedy at law by direct appeal); United Way of the Midlands v. Douglas
County Board of Equalization, 199 Neb. 323, 260 N.W.2d 270 (1977) (giving of the
notice of appeal and furnishing of an appeal bond are the only jurisdictional re-
quirements which must be completed within the 20-day period).

1. LB. 244, 1978 Neb. Laws 128 (to be codified in NEB. REV. STAT. § 77-27,150).
2. Id. § 1 at 128.
3. Id. Prior to the enactment of L.B. 244, the Tax Commission had to seek the

approval of the Department of Health and the Department of Environmental Con-
trol, before the issuance of the refund. NEB. REV. STAT. § 77-27,150 (Reissue 1976)
(amended 1978).

4. LB. 327, 1978 Neb. Laws 179 (to be codified in NEB. REV. STAT. § 77-2715.01).
5. L.B. 351, 1978 Neb. Laws 183. This legislative bill deals with other aspects
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lage limits.6 Bingo conducted outside the limits of any city or vil-
lage, is to be taxed at a rate of ten percent of the gross receipts by
the county in which the bingo is conducted.7

L.B. 394 provides that a sales or use tax shall not be imposed
by an incorporated municipality until an election has been held on
such a question and a majority of the electors have approved such
a tax.8 In a similar vein, L.B. 902 provides for an increase in the
sales and use taxes for cities of the metropolitan class.9 The tax
may be increased by one-half of one percent if the question of such
tax is submitted to a vote of the people of such city and is approved
by a majority vote.10 As an alternative to submitting the question
of increasing the tax to the people, such a tax may be imposed by
the city council if it finds that the city would be benefited by expe-
ditious action and that a vote of the electors of such city is not
needed.'

L.B. 650 relates to the administration and taxation of estates. 12

It provides that the personal representative, as well as others,13 is
liable for the payment of the tax imposed.' 4 This tax shall be a
lien on real property subject thereto until paid.' 5 The estate tax is
now due and payable twelve months after the date of death of the
decedent, whereas before it was due and payable ten months after
death.'

6

L.B. 81517 expanded the exemption provided by section 76-
902.18 The exemption now includes deeds to or from a family cor-
poration, where all the shares of stock of the corporation are
owned by the husband and wife, their descendants, or any combi-

of the bingo law, however the scope of this portion of the survey is limited to the tax
aspects of this bill.

6. Id. § 42 at 194.
7. Id.
8. L.B. 394, § 31, 1978 Neb. Laws 235 (to be codified in NEB. REV. STAT. § 77-

27,142).
9. L.B. 902, 1978 Neb. Laws 928 (to be codified in NEB. REV. STAT. § 77-27,142).

10. Id. § 1 at 928.
11. Id. The city council must by a three-fourths vote determine that a vote of

the people is not needed. The mayor must approve the council action. Thereupon
a majority of the council must pass an ordinance increasing the tax and the ordi-
nance must be approved by the mayor.

12. LB. 650, 1978 Neb. Laws 478.
13. Id. §28 at 504-05 (to be codified in NEB. REV. STAT. § 77-2003). "Others" is

intended to include all heirs, legatees and devisees, trustees, and other recipients of
property subject to tax. Id.

14. Id.
15. Id.
16. Id. § 29 at 505 (to be codified in NEB. REV. STAT. § 77-2010).
17. L.B. 815, 1978 Neb. Laws 834 (to be codified in NEB. REV. STAT. § 76-902).
18. NEB. REV. STAT. § 76-902 (Reissue 1976) (amended 1978).
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nation of such family members, 19 for no consideration other than
the issuance of stock of the corporation to such family members or
the return of the stock to the corporation in partial or complete
liquidation of the corporation.20

19. LB. 815, § 1, 1978 Neb. Laws 834. Prior law included deeds to the corpora-
tion only where all shares of common stock were owned by the husband, wife, and
children. NEB. REV. STAT. § 76-902 (Reissue 1976) (amended 1978).

20. L.B. 815, § 1, 1978 Neb. Laws 834.
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