
CREIGHTON LAW REVIEW

TORTS

SUPREME COURT REVIEW

The Nebraska Supreme Court addressed itself to a myriad of
issues in the past year, approaching some areas left untouched for
more than a decade. Its analysis, however, was strongly influ-
enced by its own precedent.

STATE TORT CLAIMS ACT

In Richardson & Gillespie v. State,' the supreme court held
that the state of Nebraska has a duty to exercise reasonable care in
the construction and repair of its highways; such a duty extends
also to and includes the shoulders of the highway.2 The supreme
court vacated the lower court's dismissal; the district court had
ruled that the State's duty to exercise due care in the repair of its
highways did not include the shoulders of those highways.3 The
court's ruling in Richardson overruled Farmers Co-op Co. v.
County of Dodge.4

The plaintiffs were travelling on State Highway 136 approxi-
mately four miles outside of Filley, Nebraska, when the right front
wheel of their Kenworth tractor, pulling a forty foot commercial
trailer, left the highway and sunk into the wet shoulder of the high-
way. The driver was unable to maneuver the tractor back onto the
highway, nor regain control of the vehicle; it overturned and
caught fire causing the driver and his daughter to incur personal
injuries. The driver's wife, represented in this action by the ad-
ministratrix of her estate, died in the fire. There was evidence
supporting the proposition that there was a four to six inch drop-
off from the highway to the pavement, and that such constituted
negligently compacted repair work.5

The district court dismissed the plaintiffs' petitions on the ba-
sis that the state had no duty to maintain the shoulder of the high-
way.6 The supreme court reversed, holding that the state's duty in
maintaining highways "be interpreted to include the shoulders of
paved or hard-surfaced state highways."'7

1. 200 Neb. 225, 263 N.W.2d 442 (1978).
2. Id. at 231, 263 N.W.2d at 446.
3. Id. at 227, 263 N.W.2d at 444.
4. 181 Neb. 432, 148 N.W.2d 922 (1967).
5. 200 Neb. at 227, 263 N.W.2d at 444.
6. Id. at 227-28, 263 N.W.2d at 444.
7. Id. at 231, 263 N.W.2d at 446.

[Vol. 12



TORTS

POLITICAL SUBDIVISION TORT CLAIMS ACT

In Nash v. City of North Platte,8 the court extended the zone of
recovery for persons whose property is lost or damaged while in
the hands of local law enforcement authorities. Robert Nash was
the owner of a motorcycle, which, while on loan to a friend, was
impounded by the North Platte police department.9 Mr. Nash was
out of town at the time the vehicle was impounded, and upon his
return to North Platte proved to the satisfaction of the local author-
ities that his motorcycle was not a stolen vehicle.10 He sought its
return, but the authorities were unable to return it to the plaintiff,
because it had been stolen from the police impoundment area.'1

Mr. Nash filed a claim against the city of North Platte under
the Political Subdivision Tort Claims Act,12 and when the city re-
fused to act upon the claim,13 he then filed an action in the county
court against the city for the value of his motorcycle. 14

The city successfully argued in both the county and district
courts that the Subdivision Tort Claims Act barred the plaintiff's
cause of action.'5 Since the immunity issue barred further litiga-
tion, question of negligent care exercised by the city as a bailee
Was not addressed. The Nebraska Supreme Court reversed on the
issue of immunity, and remanded the cause to the district court to
determine whether the city was in fact negligent in its care of Mr.
Nash's motorcycle.

16

Judge White, speaking for the court, addressed the immunity
issue as one of first impression. The defendant city argued that
section 23-2409(3) barred the plaintiff's cause of action; it reads in
part as follows: "The provisions of this act shall not apply to...
(3) [a] ny claim arising in respect to the assessment or collection of
any tax or fee, or the detention of any goods or merchandise by any
law enforcement officer."'7

Judge White noted that the Nebraska Political Subdivision
Tort Claims Act is modeled after the Federal Tort Claims Act,' 8

8. 198 Neb. 623, 255 N.W.2d 52 (1977).
9. Id. at 624-25, 255 N.W.2d at 53.

10. Id. at 625, 255 N.W.2d at 53.
11. Id.
12. "NEB. REV. STAT. § 23-2401 to -2420 (Reissue 1975).
13. 198 Neb. at 625, 255 N.W.2d at 53.
14. 198 Neb. at 624, 255 N.W.2d at 53.
15. Id. at 626, 255 N.W.2d at 53.
16. Id. at 627-28, 255 N.W.2d at 54.
17. NEB. REV. STAT. § 23-2409(3) (Reissue 1975); 198 Neb. at 625, 255 N.W.2d at 53

(emphasis supplied by the court).
18. 198 Neb. at 626, 255 N.W.2d at 53. The pertinent provision of-the Federal

Tort Claims Act is codified at 28 U.S.C. § 2680(c) (1976).
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and relied entirely upon the Second Circuit Court of Appeals deci-
sion in Alliance Assurance Co. v. United States.19 The Nebraska
Supreme Court distinguished between (a) a claim based upon the
detention of goods (an action plainly barred under the act), and
(b) a claim based upon injury or loss of the goods while under de-
tention (an action not barred by the act). 20

The court stated that the purpose of the exception was to pro-
hibit actions for conversions arising out of the denial of a law en-
forcement agency, "of another's immediate right of dominion or
control over goods in the possession of the authorities."'21 The
court adopted the reasoning of the federal court in finding that the
present exception "does not and was not intended to bar actions
based on the negligent destruction, injury or loss of goods .... 22

The Nebraska court stated that the nature of the definition of
detention 23 implies that seized goods (those seized illegally as well
as legally) are required to be ultimately returned to the person en-
titled to their possession.24 The court thereupon held that the de-
fendant city was not immune from suit under section 23-2409(3).

The court further stated that the city was not strictly liable for
the loss of the plaintiff's motorcycle; rather in any action for recov-
ery of lost bailed goods, the burden of proving the negligence of the
bailee rests with the plaintiff.25 The court noted that loss of the
property while in the hands of the bailee raises a presumption of
negligence,26 but that it is not dispositive of the case; the cause was
remanded to the district court to resolve the negligence issue.27

FALSE ARREST

In Bishop v. Bockoven, Inc.,28 the court held that security

19. 252 F.2d 529 (2d Cir. 1958). The Nebraska Court also borrowed language
extensively from 2 JAYSON, HANDLING FEDERAL TORT CLAIMS § 256.03 (1964).

20. 198 Neb. at 626, 255 N.W.2d at 53.
21. Id. at 626, 255 N.W.2d at 54.
22. Id.
23. The court defined detention thusly- "The act of keeping back or withhold-

ing, either accidentally or by design, a person or a thing." 198 Neb. at 627, 255
N.W.2d at 54. The court took this definition from BLACK's LAw DIcTIONARY 536 (4th
ed. 1951).

24. 198 Neb. at 627, 255 N.W.2d at 54.
25. Id.
26. The court in addressing the scope of this presumption stated:
generally, the effect of this ... rule is not to shift the ultimate burden of
proof from bailor to bailee, but merely to shift the burden of proceeding or
going forward with the evidence; the ultimate burden of establishing negli-
gence is on the bailor and remains on him throughout the trial.

Id.
27. Id. at 628, 255 N.W.2d at 54.
28. 199 Neb. 613, 260 N.W.2d 488 (1977).
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guards, employed as agents of the defendant supermarket store,
were not protected against a civil suit for false arrest under section
29-402.01.29 This action was brought by the plaintiff Ms. Kathy
Bishop, against two corporate defendants, Bockoven, Inc., the own-
er of a supermarket, and Metropolitan Protection Service, Inc.,
which provided security services for Bockoven's supermarket.
Metropolitan was an independent contractor which employed all
security guards assigned to Bockoven's supermarket. 30

Ms. Bishop had just finished shopping at defendant's super-
market with her sister and two children; as she left the premises,
she was stopped by a security guard stationed in the store.31 The
guard claimed he had seen her "double pack" a hosiery
container. 32 Upon the guard's request she returned to the store
and consented to an ihspection of the hosiery packages by the
store's manager. The search revealed that each hosiery package
contained only one pair of hose.3 3

The county court dismissed the action as to the supermarket,
and entered judgment against the defendant Metropolitan Protec-
tion Service, Inc.34 The district court, on appeal, affirmed, specifi-
cally finding that "neither Metropolitan nor its employees was a
'peace officer, merchant or a merchant's employee' under [Neb.
Rev. Stat.] section 29-402.01 ... and [therefore] not entitled to the
benefits of restricted liability provided for by that statute. '35 The
Nebraska Supreme Court affirmed the holding of the lower
courts.3

Judge McCown, speaking for the court, stated that at common
law a private citizen was not clothed with the type of immunity
from actions for false arrest as were actual law enforcement

29. NEB. REV. STAT. § 29-402.01 (Reissue 1975). That statute provides limited
liability for a certain class of actors who, in the exercise of their official duty, rea-
sonably restrict another's freedom of movement. It provides as follows:

A peace officer, a merchant, or a merchant's employee who has probable
cause for believing that goods held for sale by the merchant have been un-
lawfully taken by a person and that he can recover them by taking the per-
son into custody may, for the purpose of attempting to effect such recovery,
take the person into custody and detain him in a reasonable manner for a
reasonable length of time. Such taking into custody and detention by a
peace officer, merchant, or merchant's employee shall not render such
peace officer, merchant, or merchant's employee criminally or civilly liable
for slander, libel, false arrest, false imprisonment, or unlawful detention.

Id.
30. 199 Neb. at 614, 260 N.W.2d at 489.
31. Id. at 614, 260 N.W.2d at 490.
32. Id. at 615, 260 N.W.2d at 490.
33. Id.
34. Id.
35. Id.
36. Id. at 618, 260 N.W.2d at 491.
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agents.37 Therefore the private citizen, absent statutory authority
to the contrary, ran the risk of incurring liability for false arrest.38

The court stated that the purpose behind section 29-402.01,
granting a limited form of immunity to a particular class of private
individuals, is grounded in the principle that "the beneficiary of
the statutory privilege has added to further an interest of such so-
cial importance that it is entitled to protection, even at the expense
of damage to the individual arrested. '39 This principle is
grounded in the belief that the privileged person is immunized in
order to better serve the interests of the general public.

The court reasoned that section 29-402.01 modified the com-
mon law in two different ways. First, it created a privilege in the
actor immunized under the statute; it allowed such a person to ar-
rest and detain another.4° Second, it relinquished a common law
right in the person falsely arrested to "be free from arrest or deten-
tion, when no crime has been committed."41

The Nebraska Supreme Court reasoned that statutes which
modify the common law must be strictly construed. 42 The Ne-
braska statute only included peace officers, merchants and
merchants' employees; no mention was made in regard to agents
of merchants. 43 The court further identified similar jurisdictions
which specifically included agents in their statutory grant," and
stated that had the Nebraska Legislature intended to include
agents in its statutory privilege, it would have been placed in the
statutory language.45

Finally, the supreme court stated that the language in the stat-
ute which reads "a merchant's employee" did not include a
merchant's agent;6 a merchant's agent is not an employee. The
court thereupon affirmed the judgment of the lower court.47

PRODUCTS LIABILITY

In Herman v. Midland Ag Service, Inc.,48 the court clarified its

37. 199 Neb. at 616, 260 N.W.2d at 490.
38. Id.
39. Id.
40. Id. at 616, 260 N.W.2d at 490-91.
41. Id.
42. Id.
43. Id. at 617, 260 N.W.2d at 491.
44. See Draeger v. Grand Central Inc., 504 F.2d 142 (10th Cir. 1974); F.B.C.

Stores, Inc. v. Duncan, 214 Va. 246, 198 S.E.2d 595 (1973).
45. 199 Neb. at 617, 260 N.W.2d at 491.
46. Id.
47. Id.
48. 200 Neb. 356, 264 N.W.2d 161 (1978).
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understanding of the availability of contributory negligence and
assumption of risk as a defense to a products liability action
founded on a theory of breach of warranty. It also articulated the
appropriate standard of care a bailor owes a bailee in a contract for
bailment of a chattel under that same theory of recovery.

The plaintiff in Herman was severely burned when a "nurse
tank" of anhydrous ammonia with which he was working dis-
charged the substance through its "filler hose" prior to its attach-
ment in the applicator tank.49 The question submitted to the jury
was whether a valve (which operated to keep the ammonia in the
nurse tank prior to transfer into the applicator tank) was either
defective in not being the type of valve reasonably suited for this
intended use, or whether it was not properly tightened by the sup-
plier, Midland Ag, prior to delivery.50 The court reversed the dis-
trict court judgment in favor of Mr. Herman, and remanded the
cause for a new trial.5 '

As regards the issue of negligence, the court held that the
lower court erred in not submitting specific allegations of contribu-
tory negligence properly alleged by the defendant.5 2 As regards
the issue of breach of warranty, the court addressed several very
intriguing sub-issues. 53

The trial court instructed the jury that a supplier of a danger-
ous substance is "held to strict accountability and owes the high-
est degree of care to prevent injury from the use of that product."54

The supreme court ruled that the use of the language "strict ac-
countability" was misleading, and upon retrial, a similar instruc-
tion could be given absent that language. Although this language
had been articulated with approval in at least two prior supreme
court opinions,5 5 and that in those similar cases "we would now
hold the defendant liable under the standards applicable to strict
liability in tort, ' 56 the supreme court stated that since the plaintiff
knew that the substance was dangerous, the supplier was not lia-
ble under strict tort liability.57 It would appear therefore that a

49. Id. at 361-62, 264 N.W.2d at 165.
50. Id. at 357-58, 264 N.W.2d at 163.
51. Id. at 359, 264 N.W.2d at 164.
52. Id. at 371, 264 N.W.2d at 169.
53. For a discussion of the evidentiary issues addressed by the supreme court,

see the report of this case in Evidence, Supreme Court Review, 12 CREIGHTON L.
REv. 230 (1978).

54. 200 Neb. at 371, 264 N.W.2d at 169.
55. See Colvin v. Powell & Co., 163 Neb. 112,77 N.W.2d 900 (1956); Rasmussen v.

Benson, 133 Neb. 449, 275 N.W. 674 (1937).
56. 200 Neb. at 373, 264 N.W.2d at 170.
57. Id.
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user's mere knowledge of a substance's potentiality for danger viti-
ates an action in strict tort.

Mr. Herman argued that section 2-315 of the Uniform Commer-
cial Code, which requires a seller to warrant the fitness for which a
product is sold, was breached by Midland Ag. The defendant ar-
gued that it sold only the ammonia, and that it furnished the nurse
tank and its appurtenances, which included the allegedly un-
tightened valve, solely for purposes of dispensing the ammonia.
Midland Ag was therefore a bailor of the nurse tank, argued the
defendant, and section 2-315 applied only to sellers.

The court indicated that a bailor may well be held liable under
section 2-315,58 but found no reason to extend the language of the
U.C.C., and instead held that as a matter of common law "a con-
tract of bailment of a chattel may give rise to an implied warranty
of fitness for the purposes for which the chattel is bailed."59

The court further addressed the question of whether assump-
tion of risk is an appropriate defense to a products liability action
founded upon a claimed breach of an implied warranty of fitness. 60

Although the supreme court had earlier indicated that it was,61 the
Herman court stated that the language which supported that indi-
cation was dictum. 62 It further stated that categorizing and deter-
mining the availability of defenses is not a worthy method of
analysis.6

3

In determining the appropriate method of approach, the court
stated:

This court and others have pointed out that the defenses
of assumption of risk and contributory negligence meld
where the facts are that the plaintiff is fully aware of the
danger and nonetheless proceeds. As applied to the facts
of this case, we think the issue may be resolved on the ba-
sis of proximate cause. If the accident happened in the
manner contended by the plaintiff, i.e., as a consequence
of an insufficiently tightened value and the inadvertent
striking of the valve wheel on the applicator tank, then
the breach of warranty could be found to be the cause of
the accident. If, on the other hand, it occurred as a conse-
quence of the plaintiffs maneuvering the hose by holding
the valve wheel, or by his prematurely opening the valve

58. Id. at 374-75, 264 N.W.2d at 171.
59. Id.
60. Id. at 376, 264 N.W.2d at 172.
61. See Hawkins Constr. Co. v. Matthews Co., 190 Neb. 546, 209 N.W.2d 643

(1973).
62. 200 Neb. at 376, 264 N.W.2d at 172.
63. Id.
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before the connection was made to the applicator tank,
then the plaintiff's conduct, and not the breach of war-
ranty, was the proximate cause.6

WRONGFUL DEATH

In Egbert v. Wenzl, 65 the court reaffirmed its 1951 judgment in
Drabbels v. Skelly Oil Co., 66 holding that the wrongful death of a
stillborn fetus may not be maintained under Nebraska's Wrongful
Death Statute.67

The plaintiffs, acting as special administrator and administra-
trix of the estate of the "Baby Girl Egbert" filed a wrongful death
action against Marcella Wenzl. The plaintiffs alleged that the de-
fendant negligently drove into the path of Mrs. Egbert's automo-
bile. The accident occurred while Mrs. Egbert was in her eighth
month of pregnancy. The child she bore was stillborn, and plain-
tiffs allege its still birth was caused by the defendant's negligence.
The defendant's demurrer was sustained at the trial court; the
lower court ruling was affirmed on appeal to the supreme court.68

The narrow issue before the court in Egbert was whether sec-
tion 30-809 provided a cause of action for a child born dead. The
court stated that the class of actors denoted in the statutory lan-
guage, "persons," did not include still born infants. The court ex-
pressed "no opinion with respect to the existence of the fetus as a
person in either the philosophical or scientific sense. '69

The court stated that an action for wrongful death is solely an
animal of statutory law, and that until the Nebraska Legislature
indicated an intention to include a stillborn fetus in their concep-
tion of persons, no action will lie under section 30-809.70 The lower
court was affirmed with no member of the supreme court dissent-
ing.

7 1

VICARIOUS LIABILITY

In Fangmeyer v. Reinwald,72 the court addressed inter alia
the issue of imputed negligence in regard to persons engaged in a

64. Id. at 376-77, 264 N.W.2d at 172.
65. 199 Neb. 573, 260 N.W.2d 480 (1978).
66. 155 Neb. 17, 50 N.W.2d 229 (1951).
67. 199 Neb. at 573, 260 N.W.2d at 481. See NEB. REV. STAT. § 30-809 (Reissue

1975).
68. 199 Neb. at 577, 260 N.W.2d at 482.
69. Id. at 576, 260 N.W.2d at 482.
70. Id. at 574-75, 260 N.W.2d at 480.
71. For a general discussion and critique of the court's holding in Egbert, see

Note, 12 CREIGHTON L REV. 402 (1978).
72. 200 Neb. 120, 263 N.W.2d 428 (1978).
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joint venture. The facts of the case simply involved a collision be-
tween a farm vehicle and the plaintiff's automobile. The plaintiff
alleged that Reinwald was negligent, and that he was engaged in a
joint farming venture with Mr. Virus, a co-defendant, who should
be held vicariously liable for Reinwald's negligence. After the trial
court had ruled that the plaintiff was not contributorily negligent
as a matter of law, it submitted the issue of imputed negligence to
the jury. The jury gave judgment for the plaintiff against both de-
fendants. 73 The supreme court reversed on the issue of contribu-
tory negligence.

74

The court spent a considerable amount of time characterizing
the relationship shared between Reinwald and Virus. Reinwald
had been working and living at the Virus' farm since he was thir-
teen years old. Reinwald's own parents were unable to care for
him, and " [ a J lthough not legally adopted by Virus, Reinwald re-
garded him as his father. ' 75 After Reinwald married, he and his
wife continued to live at the Virus' farm. Neither person owned
any farm machinery jointly; they owned their own livestock sepa-
rately.76 Virus bore all farm expenses and made the decisions in
regard to the farming operation; Reinwald sometimes conferred
with Virus in the operation of the farm.77 The unwritten agree-
ment between Reinwald and Virus in terms of payment had been
to split the crop into one-third and two-thirds portions; Reinwald
received the one-third portion for his assistance.78 The court
stated that the relationship shared by Reinwald and Virus was
"admittedly difficult to characterize. '79

On the morning of the accident, Reinwald had left the farm in
Virus' truck and was to make arrangements with another farmer
for shelling corn. Thereafter he was to go to a repair shop and
make inquiry concerning the repair of one of the Virus' farm ma-
chines. The accident occurred during the trip to the shop.80

The court, reaffirming a 1941 decision, 81 stated that in order for
two persons to enter into a joint venture, there must be an agree-
ment to enter into an undertaking in which (1) "the parties have a

73. Id. at 121-22, 263 N.W.2d at 429-30. The amount of the judgment was $47,958.
Id.

74. Id. at 133, 263 N.W.2d at 435.
75. Id. at 130, 263 N.W.2d at 434.
76. Id.
77. Id.
78. Id.
79. Id. at 132, 263 N.W.2d at 435.
80. Id. at 130-31, 263 N.W.2d at 434.
81. Soulek v. City of Omaha, 140 Neb. 151, 299 N.W. 368 (1941).
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community of interest" 82 (2) "a common purpose in perform-
ance";83 (3) each party "must have an equal voice in the manner of
its performance"; 84 and (4) "control of the agencies used
therein."

85

The court stated that the parties must have intended to create
a joint venture, and that "the mere pooling of property, money, as-
sets, skill, or knowledge, does not create the relationship .... 86
The mere sharing of profits is not enough to establish a joint ven-
ture. The significance of such a categorization is that "je]ach
member of a joint [venture] has a dual status-that of principal for
himself, and as an agent for the others.87

Virus argued that all the elements articulated supra were not
satisfied, and that therefore as a matter of law no joint venture ex-
isted, and that the lower court erred in submitting the issue to the
jury. The court disagreed stating:

Although the facts of this case indicate that the relation-
ship between the defendants could properly have been
found to be that of employee and employer, or landowner
and sharecropper, we do not believe that it can be said as a
matter of law that the relationship did not constitute a
joint venture.

88

The significance of this ruling was best articulated by Judge
McCown who dissented in the court's judgment regarding joint
ventures. Judge McCown, joined by Judge Clinton, stated that
"[hI undreds of farm families in Nebraska have similar informal ar-
rangements of various kinds based on crop shares."'8 9 The dissent
characterized the arrangement as one between a landlord and ten-
ant under a crop share lease, and that this case is the first to hold
such a relationship to be a joint venture. 90

MOTOR VEHICLES-ABANDONED VEHICLES

In Vrba v. Kelly, 91 the court reaffirmed a 1953 decision 92 which
held disabled vehicles exempt from section 39-670(1). 93 In Vrba,

82. 200 Neb. at 131, 263 N.W.2d at 434.
83. Id.
84. Id.
85. Id.
86. Id.
87. Id. (quoting Soulek v. City of Omaha, 140 Neb. 151, 155, 299 N.W. 368, 371

(1941).
88. 200 Neb. at 133, 263 N.W.2d at 435.
89. Id. at 136, 263 N.W.2d at 436.
90. Id.
91. 198 Neb. 723, 255 N.W.2d 269 (1977).
92. Haight v. Nelson, 157 Neb. 341, 59 N.W.2d (1953).
93. NEB. REV. STAT. § 39-670(1) (Reissue 1974).
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the plaintiff Stan Vrba sued the defendant Ronny Kelly for dam-
ages sustained from a motor vehicle accident. Mr. Vrba, after run-
ning into a snow drift which ran the width of the highway, was
unable to manuever the automobile out of the snowdrift. Mr. Vrba
abandoned the car; he left no flares; he did not provide the scene
with any warning devices.9 The next morning, the defendant
struck Mr. Vrba's car.

The defendant argued that Mr. Vrba was negligent for leaving
his car on a public highway without flares or lights in a place
where it was not in clear view for a 200 foot distance in each direc-
tion, as required under section 39-670(1). 95

The court held that a disabled vehicle is not subject to the re-
quirements of the abandoned vehicle statute, and that it is not sig-
nificant whether the car was disabled as a result of mechanical
failure, or that it had been driven into drifted snow. 96

SUDDEN EMERGENCY RULE

The cause of action in Swartz v. Peterson97 arose out of a mo-
tor vehicle collision which resulted in the plaintiff incurring per-
sonal injuries. The case was tried to a jury in the district court; it
returned a verdict in favor of the defendant. The supreme court
affirmed, addressing itself to the sudden emergency doctrine in
Nebraska.

The court first stated that where a driver is suddenly con-
fronted with an emergency which requires of him to make an in-
stant decision, "he is not necessarily guilty of negligence in
pursuing a course which mature reflection or deliberate judgment
might prove to be wrong."98 It further held that two prerequisites
must be present prior to the rule's application; first there must be
proffered "competent evidence to support a conclusion that a sud-
den emergency actually existed."99 The second element necessar-
ily preceding operation of the rule is that the person who invokes
the rule must not have occasioned its occurrence; likewise it can-
not be successfully invoked where such person has not exercised
due care to avoid the accident. 100

The facts in the case were not overly helpful in establishing
what elements are necessary for application of the rule. In

94. 198 Neb. at 724-25, 255 N.W.2d at 270.
95. Id. at 726, 255 N.W.2d at 271.
96. Id.
97. 199 Neb. 171, 256 N.W.2d 681 (1977).
98. Id. at 176, 256 N.W.2d at 685.
99. Id.

100. Id.
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Swartz, the defendant was traveling down a wet four lane street at
thirty-five miles per hour; it was misting. The defendant noticed
the car in which the plaintiff rode had stopped at the side of the
road to his right. Anticipating no danger he checked to his left; he
then noticed the car to his right pull directly in front of his
path-attempting a left hand turn out of a local tavern. The de-
fendant slammed on his brakes and slid into the other car; he testi-
fied that he had no time to swerve, flash his lights or honk his horn.
The court affirmed the lower court stating there was sufficient evi-
dence for the jury to have concluded that a sudden emergency ex-
isted.101

LEGISLATION

In April of this year, the Governor approved L.B. 665 which
provides that all products liability actions shall be commenced
within four years after the date upon which the death, injury or
damage occurs.1 Furthermore, the bill provides that all products
liability actions, except one governed by Section 2-725 of the Uni-
form Commercial Code, shall be commenced within ten years after
the product, alleged to have caused the accident, was first sold, or
leased for use or consumption.2

This bill further provides that no products liability action
founded on a theory of strict tort shall be maintained against a
seller or lessor of a product unless the seller or lessor is also the
manufacturer of the product.3

L.B. 665 also provides that in all products liability actions based
upon negligent or defective design, proof establishing that all test-
ing, labeling and design techniques conform with the generally
recognized state of the art shall constitute a defense to the action.4

L.B. 665 also amended section 25-11515 of the Nebraska stat-
utes. The amended provision provides that in all products'liability
actions based upon a strict tort theory, a plaintiff who is contribu-
torily negligent shall not bar the action where the defendant's act
giving rise to the strict tort action is gross in comparison. 6

101. Id. at 177, 256 N.W.2d at 686.

1. LB. 665 § 2(1), 1978 Neb. Laws 565.
2. Id. § 2(2) at 565.
3. Id. § 3 at 565-66.
4. Id. § 4 at 566.
5. NEB. REV. STAT. § 25-1151 (Reissue 1975).
6. Id. § 6 at 566 (to be codified in NEB. REV. STAT. § 25-1151).
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