
CREIGHTON LAW REVIEW

WORKMEN'S COMPENSATION-EVIDENCE-NEBRASKA WORK-
MEN'S COMPENSATION COURT MAY NOT BE MORE RESTRICTIVE

THAN NEBRASKA TRIAL COURTS IN ADMITrING EVIDENCE-Fite v.

Ammco Tools, Inc., 199 Neb. 353, 258 N.W.2d 922 (1977).

INTRODUCTION

The Nebraska Workmen's Compensation Act' is administered
and enforced 2 by the Nebraska Workmen's Compensation Court.3

In the recent decision of Fite v. Ammco Tools, Inc.,4 the Nebraska
Supreme Court clarified the evidentiary rules applicable to hear-
ings before the Nebraska Workmen's Compensation Court. Fite
involved a plaintiff's attempt to show that her husband's death in
an airplane crash occurred in the course of his employment, there-
fore entitling her to compensation.5 Three statements made by
the decedent on the date of his death were offered to show that he
intended to go to work, thereby tending to prove that the dece-
dent's subsequent death was in the course of his employment.6

The compensation court received these statements of intent only
to show that they were made, and not to prove the truth of the
matters asserted therein.7

On appeal, the supreme court determined that the statements
were fully admissible under the Nebraska Evidence Rules.8 Al-
though the compensation court is not bound by the Nebraska Evi-
dence Rules,9 the supreme court held that, in view of the
beneficent purposes of the Workmen's Compensation Act, the
compensation court could not be more restrictive than Nebraska
trial courts in its admission of evidence.10 Fite's holding and im-
plications can best be understood in light of statutory history, prior
evidentiary and policy decisions, and changing standards of appel-
late review.

1. NEB. REV. STAT. §§ 48-101 to -151 (Reissue 1974).
2. NEB. REV. STAT. § 48-152 (Cum. Supp. 1976).
3. NEB. REV. STAT. §§ 48-152 to -191 (Reissue 1974 and Cum. Supp. 1976).
4. 199 Neb. 353, 258 N.W.2d 922 (1977).
5. 199 Neb. at 355, 258 N.W.2d at 923.
6. Id. at 355-58, 258 N.W.2d at 923-24.
7. Id. at 356-58, 258 N.W.2d at 924.
8. Id. at 358-60, 258 N.W.2d at 925. See NEB. REV. SWAT. § 27-101 to -1103 (Reis-

sue 1975).
9. 199 Neb. at 358, 258 N.W.2d at 925.

10. Id. at 360-61, 258 N.W.2d at 926.
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FACTS AND HOLDING

Fite was an action brought by the widow of Larry I. Fite to
recover compensation from his employer, defendant Ammco Tools,
Inc." The decedent, who was a district sales manager for the de-
fendant, owned a light airplane which he used almost exclusively
to cover his sales territory of Nebraska, South Dakota and western
Iowa. 12 The defendant knew and approved of this use of the
plane.13 Fite was killed in the crash of his aircraft on July 2, 1975.14
His widow, in an attempt to show that he died in the course of his
employment, introduced three statements of intent he had made
on the date of his death. These statements were the only evidence
of the decedent's actions on that day.'5

The first statement was made in a telephone conversation be-
tween Fite and his father on the morning of July 2, 1975, in which
Fite, in parting, said he had to go to work.16 The second statement
of intent, made by Fite to his wife as he was leaving home, was that
he was busy and had to go to Lincoln and Omaha, Nebraska. 17 Fi-
nally, a friend of Fite's spoke with him at the Fremont, Nebraska
airport.18 The two men occasionally worked together and the
friend had previously accompanied Fite on a business flight. 19

Fite asked his friend to come with him on this flight, but the latter
declined, saying he had work to do.20 Fite's response was "so do
I," and that they would go another time.21

Objections were made to the introduction of all three state-
ments on hearsay grounds. In each instance, the presiding judge
admitted the statements on a restricted basis-to show that they
were made, but not to prove the truth of the matters asserted
therein. 22 The compensation court held that the plaintiff did not
meet her burden of proving that her husband died in the course of
his employment.23 Plaintiff appealed to the Nebraska Supreme
Court, claiming that the restricted admission of the statements
was erroneous.24

11. Id. at 355, 258 N.W.2d at 923.
12. Id.
13. Id.
14. Id.
15. Id.
16. Id. at 356-57, 258 N.W.2d at 924.
17. Id. at 355-56, 258 N.W.2d at 923-24.
18. Id. at 357, 258 N.W.2d at 924.
19. Id.
20. Id.
21. Id. at 357-58, 258 N.W.2d at 924.
22. Id. at 356-58, 258 N.W.2d at 924.
23. Id. at 355, 258 N.W.2d at 923.
24. Id. This was an appeal from a three-judge hearing, id. at 361, 258 N.W.2d at
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In his opinion for a unanimous court, Judge White considered
two main issues: (1) whether the three statements of intent were
admissible under the Nebraska Evidence Rules hearsay excep-
tions; and (2) if the statements were admissible, what was the ef-
fect of excluding them in a hearing before the Nebraska
Workmen's Compensation Court?25

With regard to the first issue, Judge White cited the Nebraska
Evidence Rules hearsay exception relating to a declarant's state-
ments of a then existing state of mind, including intent or plan,26

and noted that the Federal Rule of Evidence from which it was
drawn 27 had not changed previous Nebraska law which allowed
the admission of statements evidencing an intent or plan to do a
specific act in the future.28 Such a statement of intent about a
journey, however, was admissible in Nebraska only if made at or
near the time of departure.29 Applying these rules to the facts of
the case, he determined that "[t]he statements offered were
clearly exceptions to the general prohibition against hearsay," and
were admissible.

30

After disposing of a collateral issue,3 1 Judge White proceeded
to consider the effect of excluding the admissible statements,
utilizing both statutes and public policy derived from case law. He
noted that sections 48-168 and 27-1101(4) (d) of the Nebraska stat-
utes render the Nebraska Evidence Rules inapplicable in compen-
sation court proceedings.3 2 Judge White stated that "[t]his
jurisdiction has repeatedly held that [the] Workmen's Compensa-
tion Act is one of general interest, not only to the workman and his
employer, but as well to the state and it should be so construed
that technical refinements of interpretation will not be permitted

926, i.e., a rehearing after an initial one-judge hearing. See text at notes 54-57, 78-79
infra.

25. 199 Neb. at 358, 258 N.W.2d at 925.
26. Id. at 358-59, 258 N.W.2d at 925 (citing NEB. REV. STAT. § 27-803(2) (Reissue

1975)).
27. Id. at 359, 258 N.W.2d at 925 (citing FED. R. EVID. 803(3)).
28. Id. (citing Sutter v. State, 102 Neb. 321, 167 N.W. 66 (1918) and Kirkpatrick v.

Chocolate Sales Corp., 127 Neb. 604, 256 N.W. 89 (1934)). For a discussion of the
Kirkpatrick case, see notes 93-96 and accompanying text infra.

29. 199 Neb. at 359, 258 N.W.2d, at 925 (citing Gering v. School Dist., 76 Neb. 219,
107 N.W. 250 (1906)).

30. Id. at 359-60, 258 N.W.2d at 925.
31. Defendant's counsel contended that, as an offer of proof was not made on

the statements, error could not be raised on appeal. 'his position was rejected on
the ground that since the record provided the elements of an offer of proof, no for-
mal offer was needed. Id. at 360, 258 N.W.2d at 925-26 (citing In re Estate of Johnson,
100 Neb. 791, 161 N.W. 429 (1917)).

32. Id. at 358, 258 N.W.2d at 925 (citing NEB. REV. STAT. § 48-168 (Reissue 1974)
and NEB. REV. STAT. § 27-1101(4)(d) (Reissue 1975)).
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to defeat it."'33

Referring to the beneficient purpose behind the compensation
court's exemption from the Nebraska Evidence Rules, Judge
White asserted that while the compensation court could admit evi-
dence that a regular trial court could not, it could not exclude evi-
dence admissible in a trial court.34 He concluded: "We do hold
that the parties litigating before a compensation court are permit-
ted to introduce evidence which is admissible in the trial courts in
this state. The evidentiary rules established by the compensation
court may not be more restrictive than those of the trial courts. '3 5

Under the supreme court's standard of review in compensa-
tion cases, 36 Judge White determined that the compensation court
acted without or in excess of its powers in failing to admit the
statements of intent as probative of the truth of the matters as-
serted therein.37 The case was remanded for reconsideration by
the compensation court with instructions that the statements be
fully admitted.38

BACKGROUND

LEGISLATIVE HISTORY

Nebraska's original workmen's compensation act was passed
in 1913. 39 Disputed claims for compensation were submitted to
the district court, which heard the case as one in equity.4° Appeals
to the supreme court were allowed in a manner similar to that in
other cases. 4 1 The act contained no provisions on the admissibil-
ity of evidence in such cases, nor was there any mention of a stan-

33. 199 Neb. at 360, 258 N.W.2d at 926 (citing Speas v. Boone County, 119 Neb.
58, 227 N.W. 87 (1929)).

34. Id. at 360-61, 258 N.W.2d at 926.
35. Id. at 361, 258 N.W.2d at 926.
36. Id. (citing NEB. REV. STAT. § 48-185 (Cum. Supp. 1976)). See text at note 79

infra.
37. 199 Neb. at 361, 258 N.W.2d at 926.
38. Id. The case has now been reconsidered by the compensation court and, in

a 2-1 decision, the previous order of dismissal has been reaffirmed. Fite v. Ammco
Tools, Inc., Doc. 55, No. 347 (Neb. Workmen's Comp. Ct. Feb. 6, 1978). The compen-
sation court emphasized that the site of the crash did not indicate that the decedent
was headed for Lincoln or Omaha, that decedent's invitation for his friend to join
him indicated a pleasure flight, and that any business the decedent had to do would
probably have been conducted later in the day than the time of his flight. Id.

39. Workmen's Compensation Law of 1913, ch. 198, 1913 Neb. Laws 578 (codified
then at REV. STAT. NEB. 1913 §§ 3642 to 3696 (ch. 35, art. VIII)).

40. Id. § 37 at 595 (codified then at REV. STAT. NEB. 1913 § 3678).
41. Id. § 39 at 595-96 (codified then at REV. STAT. NEB. 1913 § 3680). This section

also provided time limitations within which such appeals had to be perfected by the
parties and acted upon by the court. Id.
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dard of review on appeal.42

A 1917 statute provided for major amendments to the 1913
act.43 A Compensation Division in the Bureau of Labor was cre-
ated." The State Commissioner of Labor was made the Compen-
sation Commissioner, and provisions were made for a deputy
commissioner, and assistant commissioners. 45 Compensation dis-
putes were to be submitted to the Compensation Commissioner
for determination; a party dissatisfied with the result could then
submit the case to the district court for a hearing as a suit in eq-
uity.46 Appeals from the district to the supreme court were al-
lowed as before.47

As part of these amendments, the ancestor of present section
48-16848 first made its appearance. 49 It provided:

The compensation commissioner shall not be bound by
the usual common law or statutory rules of evidence or by

42. A standard of review was soon evolved by the courts. In an action brought
under the 1913 version of the compensation act, it was said:

The case was heard in the district court upon conflicting evidence, and
it appears to have been competent and quite sufficient to sustain the find-
ing and judgment of the district court. We do not feel at liberty to set aside
the judgment, and cannot do so under the rule established, unless it is
clearly wrong.

Miller v. Morris & Co., 101 Neb. 169, 173, 162 N.W. 417, 418-19 (1917). This continued
to be the rule after the 1917 amendments made the district court an appellate court
in compensation proceedings (see text at note 46 infra):

It is the settled law of this state that a finding of the district court on an
issue of fact in a compensation case will not be set aside on appeal, where it
is supported by sufficient evidence, or where the evidence is substantially
conflicting, unless the finding is clearly wrong.

Simon v. Cathroe Co., 106 Neb. 535, 536, 184 N.W. 130, 131 (1921). It was not until
1929 that the legislature established a standard of review for use in the supreme
court. See text at note 51 infra.

43. Act of April 24, 1917, ch. 85, 1917 Neb. Laws 199.
44. Id. § 26 at 218 (later codified at Comp. STAT. NEB. 1922 § 3078).
45. Id. §§ 27, 28 at 218-19 (later codified at COMP. STAT. NEB. 1922 §§ 3076, 3079).
46. Id. § 13 at 210 (amending REV. STAT. NEB. 1913 § 3678). This section was

further amended in Act of April 17, 1919 ch. 91, § 5, 1919 Neb. Laws 228 (later codified
at CoMp. STAT. NEB. 1922 § 3060) to state that the district court hearing would be as
in equity.

In Lewis v. Allied Contractors, Inc., 118 Neb. 605, 610, 225 N.W. 770, 772 (1929), it
was made clear that such appeals to the district court were to be tried de novo. In
such a trial de novo, the district court could "increase or diminish the commis-
sioner's awards in the same manner as if [the action had been] originally brought
in that court" and in doing so the district court would "receive evidence on all mat-
ters relevant to the injury and the amounts of compensation." Id. at 608, 225 N.W.
at 771.

47. REV. STAT. NEB. 1913 § 3680 as amended by Act of April 24, 1917, ch. 85, § 15,
1917 Neb. Laws 199 (later codified at CoMp. STAT. NEB. 1922 § 3062). See note 41
supra.

48. NEB. REV. STAT. § 48-168 (Reissue 1974).
49. Act of April 24, 1917, ch. 85, § 29(b), 1917 Neb. Laws 199 (later codified at

ComP. STAT. NEB. 1922 § 3080(b)).
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any technical or formal rules of procedure, other than as
herein provided, but may make the investigation in such
manner as in his judgment is best calculated to ascertain
the substantial rights of the parties and to carry out justly
the spirit of Article 8, Chapter 35, Revised Statutes of Ne-
braska for 1913, and any act or acts amendatory thereof. 50

A 1929 law specified that appeals from the district court in
workmen's compensation cases were to be tried de novo in the
supreme court.51 Also in 1929, a new compilation of Nebraska stat-
utes was issued and the provisions of the workmen's compensa-
tion law were renumbered accordingly.52

The Nebraska Workmen's Compensation Court was created
pursuant to a 1935 enactment. 53 A three-judge panel was set up to

50. Id.
51. Act of April 22, 1929, ch. 81, § 1, 1929 Neb. Laws 273 (amending CoMP. STAT.

NEB. 1922 § 3060). Such a review de novo was made on the record, independently of
the district court's findings and judgment. Siedlik v. Swift & Co., 122 Neb. 99, 101,
239 N.W. 466, 467 (1931). The supreme court would enter a final judgment, deter-
mining all questions of law and fact. However, where there was conflicting evi-
dence, consideration would be given to the fact that the district court had heard the
witnesses testify, and that it had accepted one version of the facts rather than an-
other. Southern Sur. Co. v. Parmely, 121 Neb. 146, 148-49, 236 N.W. 178, 180 (1931).

52. This new compilation was the Compiled Statutes of Nebraska 1929, in
which the workmen's compensation act occupied §§ 48-101 to -161. The renumber-
ing, from Comp. STAT. NEB. 1922 to Comp. STAT. NEB. 1929, respectively, was as fol-
lows: § 3060 (all disputed claims go to compensation commissioner; appeal to
district and supreme courts) became § 48-137; § 3062 (procedure for hearing and
appeal) became § 48-139; § 3078 (compensation division) became § 48-155; § 3076
(compensation commissioner and deputy) became § 48-153; § 3079 (assistant com-
missioners) became § 48-156; and § 3080(b) (exemption from strict evidentiary and
procedural rules) became § 48-157(b).

53. Act of May 25, 1935, ch. 57, 1935 Neb. Laws 187 (codified than at CoMP. STAT.
NEB. 1929 §§ 48-162 to -179 (Cum. Supp. 1935)). The section numbers in this note and
notes 54-64 infra remain constant through the 1941 Cumulative Supplement, appar-
ently the last one issued before the present version of the Revised Statutes of Ne-
braska. By 1941, the compensation court provisions extended through section 48-
180.

The exemption from strict rules of evidence and procedure was amended to
refer to the compensation court, rather than to the compensation commissioner,
Act of May 25, 1935, ch. 57, § 36, 1935 Neb. Laws 187 (amending Comp. STAT. NEB. 1929
§ 48-157) (subsection (b) of section 48-157 is the evidentiary and procedural exemp-
tion); however, its substantive provisions remained unchanged. Compare CoMP.
STAT. NEB. 1929 § 48-157(b) (Cum. Supp. 1935) with Comp. STAT. NEB. 1929 § 48-
157(b).

Former provisions dealing with the compensation division, Act of May 25, 1935,
ch. 57, § 35, 1935 Neb. Laws 187 (repealing Comp. STAT. NEB. 1929 § 48-155), the com-
pensation commissioner and his deputy, id. § 34 (amending CoMP. STAT. NEB. 1929 §
48-153), id. § 33 (repealing CoMP. STAT. NEB. 1929 § 48-152(f) & (g)), his assistants,
id. § 35 (repealing CoMP. STAT. NEB. 1929 § 48-1560, and the procedures followed in
disputes, id. § 23 (repealing CoMP. STAT. NEB. 1929 § 48-137 (all disputes go to com-
pensation commissioner; appeal)), id. § 24 (repealing CoMP. STAT. NEB. 1929 § 48-139
(specific procedures for hearing before commissioner and on appeal)), were either
repealed or amended to refer to the compensation court.
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administer and enforce the compensation law,54 and all controver-
sies over compensation were to be submitted to it.55 The initial
step was to hold a one-judge hearing on a dispute.5 6 Parties had
two options for review following the one-judge hearing.

The first option was to obtain a rehearing before the compen-
sation court; such a rehearing would be de novo.5 7 After rehear-
ing, the case could be appealed to the district court by filing a
petition and submitting a transcript of the compensation court pro-
ceedings.58 The district court would then hear arguments on the
petition and render its judgment. 59 An adjudication of the compen-
sation court could be set aside only on the grounds that: the court
acted without or in excess of its powers; the award or order was
obtained by fraud; the court's findings of fact were not supported
by the record; or the court's findings of fact did not support its or-
der or award.60

The second option allowed the rehearing to be waived and ap-
peal taken directly to the district court where a trial de novo was
had in equity.61 Under either option,6 2 an appeal was then allowed

54. Act of May 25, 1935, ch. 57, § 1, 1935 Neb. Laws 187 (codified then at Comp.
STAr. NEB. 1929 § 48-162 (Cum. Supp. 1935)).

55. Id. § 11 at 191 (codified then at Comp. STAT. NEB. 1929 § 48-172 (Cum. Supp.
1935)).

56. Id. § 13(4) at 193 (codified then at Comp. STAT. NEB. 1929 § 48-174(4) (Cum.
Supp. 1935)).

57. Id. § 13(5) at 193-94 (codified then at COMP. STAT. NEB. 1929 § 48-174(5)
(Cum. Supp. 1935)). Although the statutory language was less than precise about
the number of judges required for a rehearing, id., there was apparently no confu-
sion as to its meaning. As part of a general discussion of the compensation court
act, the Nebraska Supreme Court said: "[S] ection 13 of the act provides for a pre-
liminary trial by a single member of the compensation I court, but ... either party
at interest may refuse to accept such judge's decision, and ... the rehearing or
retrial shall proceed before the court of three judges as an entirety." City of Lin-
coln v. Nebraska Workmen's Compensation Court, 133 Neb. 225, 232, 274 N.W. 576,
580 (1937). The statutory provision was clarified in 1949. See text at note 70 infra.

58. Act of May 25, 1935, ch. 57, § 13(5), 1935 Neb. Laws 187 (codified then at
COMP. STAT. NEB. 1929 § 48-174(5) (Cum. Supp. 1935)).

59. Id.
60. Id. "It will be noted, that where a retrial has been had before the full com-

pensation court, the appeal authorized to the district court is limited in scope and is
primarily in the nature of an error proceeding." Hansen v. Paxton & Vierling Iron
Works, 135 Neb. 867, 870, 284 N.W. 352, 354 (1939).

61. Act of May 25, 1935, ch. 57, § 13(5), 1935 Neb. Laws 187 (codified then at
COMP. STAT. NEB. 1929 § 48-174(5) (Cum. Supp. 1935)).

62. Problems arose as to which of the two options, rehearing before the com-
pensation court, or waiver of rehearing and direct appeal to the district court, took
precedence. In City of Lincoln v. Nebraska Workmen's Compensation Court, 133
Neb. 225, 274 N.W. 576 (1937), neither party accepted the result of the one-judge
hearing. Id. at 225-27, 274 N.W. at 577-78. The employee filed for a rehearing, but the
employer waived rehearing and filed for a direct appeal to the district court. Id. In
resolving the dispute, the supreme court stated: "[W]e hold that.., the right to a
rehearing by the [compensation I court... is preeminent, and the rights of appeal
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to the supreme court.63 That court could set aside a district court
determination only on the grounds that: the court acted without or
in excess of its powers; the result was obtained by fraud; the
court's findings of fact were not conclusively supported by the evi-
dence in the record, in which case the cause was to be considered
de novo upon the record; or the findings of fact by the court did not
support the order or award.64

The 1943 Statute Commission made various revisions in the
laws under discussion here, mainly in the form of reorganization
and renumbering.65 The exemption of the compensation court

provided ... exist only in subordination thereto." Id. at 233, 274 N.W. at 581. This
holding was qualified the next year in Shamp v. Landy Clark Co., 134 Neb. 73, 277
N.W. 802 (1938). There the employee's widow recovered in a one-judge hearing.
Id. at 74, 277 N.W. at 804. The employer filed a waiver of rehearing and appealed
directly to the district court. Id. The widow objected, claiming that a direct appeal
could not be taken without her consent. Id. at 74-75, 277 N.W. at 804. On appeal, the
supreme court held that only one party needed to waive rehearing, that party being
the one seeking review of the case. Id. at 78, 277 N.W. at 805. City of Lincoln was
distinguished on the ground that neither party in that case had accepted the result
of the one-judge hearing. Id. The supreme court continued:

It is therefore our conclusion that in case of a hearing before a judge of
the compensation court, where findings and judgment are rendered and
one party accepts such findings and judgment and the other does not, and,
in accordance with law, waives a rehearing before the compensation court,
such party may have an appeal directly to the district court.

Id. at 78-79, 277 N.W. at 805-06.
63. Act of May 25, 1935, ch. 57, § 13(5), 1935 Neb. Laws 187 (codified then at

COMP. STAT. NEB. 1929 § 48-174(5) (Cum. Supp. 1935)). A timetable for the perfec-
tion and adjudication of such an appeal was also provided. Id.

64. Id. Brown v. City of Omaha, 141 Neb. 587, 589,4 N.W.2d 564, 565 (1942) states
that a de novo consideration by the supreme court in a compensation case "calls for
an independent conclusion on the record." Cf. Cahill v. Mockett, 143 Neb. 730, 10
N.W.2d 679 (1943) (action for specific performance of an alleged contract to make a
will in plaintiffs favor):

Appeals in equity are for trial de novo in this court, and it is the duty of
this court to reach an independent conclusion with reference to the find-
ings of the district court. But, when the evidence on material issues so con-
flicts that it cannot be reconciled, the court considers the fact that the trial
court observed the witnesses and their testimony, and must have accepted
one version of the facts rather than the opposite.

Id. at 742, 10 N.W.2d at 685 (quoting First Trust Co. v. Airedale Ranch and Cattle Co.,
136 Neb. 521, 523, 286 N.W. 766, 769 (1939)). First Trust, however, stated that it was
the duty of the supreme court in a trial de novo to reach an "independent conclu-
sion without reference to the findings of the district court." 136 Neb. at 523, 286
N.W. at 769 (emphasis added).

65. The substantive provisions of the Workmen's Compensation Act were
placed in new sections 48-101 to -151 while those provisions relating to the Nebraska
Workmen's Compensation Court were placed in new sections 48-152 to 48-191. 3
Report of the 1943 Statute Commission, Parts 4-7 at §§ 48-101 to -190. Old section 48-
162 of the 1929 Compiled Statutes (Cumulative Supplement 1941) became new sec-
tion 48-152. Id. § 48-152. Old section 48-172 (all disputes go to compensation court)
became new section 48-161. Id. § 48-161. Old section 48-174 (hearing, rehearing,
appeal to district and supreme courts) was split up among new §§ 48-173 to -185. Id.
§ 48-173, Revisor's Note 1.
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from strict rules of evidence and procedure66 was severed from the
section that had contained it and was placed separately in section
48-168.67 References within section 48-168 were harmonized with
other new revisions. 68 All of these changes were incorporated into
the original issue of the Revised Statutes of Nebraska. 69

In 1949, the rehearing statute was amended to provide that
compensation court rehearings be en banc.7 1

° The supreme court's
standard of review on appeal was altered by a 1953 amendment.7 1

The third ground for setting aside or reversing the district court's
judgment was changed by striking the word "conclusively" from
the previous version, which had provided that if the court's find-
ings of fact were not conclusively supported by the evidence in the
record, the supreme court was to hear the case de novo on the rec-
ord.72 A 1965 Act expanded the size of the Nebraska Workmen's
Compensation Court to four judges. 73

Appellate review in workmen's compensation cases was radi-
cally altered as part of a 1975 law.74 A fifth member was added to
the compensation court.75 Waiver of rehearing with direct appeal
to the district court was abolished,76 as was appeal to the district
court after rehearing.77

66. COMP. STAT. NEB. 1929 § 48-157 (Cum. Supp. 1935). The exemption was sub-
section (6) of this section.

67. 3 Report of the 1943 Statute Commission, Parts 4-7, at § 48-168, Revisor's
Note 1.

68. Id. § 48-168, Revisor's Note 4.
69. NEB. REV. STAT. (1943). The sections pertinent here are: § 48-152 (creation

and size of compensation court); § 48-161 (all disputed claims go to compensation
court); § 48-173 (commencing action in compensation court); §§ 48-177, 179 (one-
judge hearing; adjudication); § 48-179 (rehearing by compensation court de novo); §
48-181 (waiver of rehearing and direct appeal to district court); § 48-182 (appeal to
district court after rehearing); § 48-184 (district court standard of review on appeal
after rehearing); § 48-185 (appeal from district court to supreme court; standard of
review in supreme court).

70. Act of March 16, 1949, ch. 161, § 6, 1949 Neb. Laws 408 (amending NEB. REV.
STAT. § 48-179).

71. Act of Feb. 17, 1953, ch. 165, § 1, 1953 Neb. Laws 516 (amending NEB. REV.
STAT. § 48-185).

72. Id. Compare with NEB. REV. STAT. § 48-185 (Reissue 1952).
73. Act of April 17, 1965, ch. 280, § 1, 1965 Neb. Laws 805 (amending NEB. REV.

STAT. § 48-152). For discussions of evidence and procedure in the compensation
court during the 1960's, see Cashen, Practice and Procedure Before Nebraska Work-
men's Compensation Court, 41 NEB. L. REV. 151 (1961) and Gradwohl & Holtorf, Em-
ployment-Precipitated Heart Attacks: A Few Legal Issues in Establishing
Compensability, 44 NEB. L REV. 809, 820-28 (1965) (summarizes evidence rules).

74. Act of May 9, 1975, L.B. 187, 1975 Neb. Laws 351. For a discussion of appel-
late review prior to the 1975 changes, see Comment, Appellate Review of Workmen's
Compensation Cases in Nebraska, 51 NEB. L. REV. 638 (1972).

75. Act of May 9, 1975, L.B. 187, § 9, 1975 Neb. Laws 351 (amending NEB. REV.
STAT. § 48-152).

76. Id. § 19 at 361 (repealing NEB. REV. STAT. § 48-181).
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Instead of appeal to the district court, the law provided for an ap-
peal after rehearing directly to the supreme court.78 The amended
section also stated in part:

The findings of fact made by the Nebraska Workmen's
Compensation Court after rehearing shall have the same
force and effect as a jury verdict in a civil case. A judg-
ment, order, or award of the Nebraska Workmen's Com-
pensation Court may be modified, reversed, or set aside
only upon the grounds that (1) the court acted without or
in excess of its powers, (2) the judgment, order, or award
was procured by fraud, (3) there is not sufficient compe-
tent evidence in the record to warrant the making of the
order, judgment, or award, or (4) the findings of fact by the
court do not support the order or award.79

The Fite decision was rendered under these relatively recent
statutory provisions."

CASE LAW

Several problems are encountered in an examination of cases
prior to Fite which deal with questions of evidence in compensa-
tion proceedings. First, the evidentiary and procedural exemption
found in section 48-168 and its predecessors expressly applies only
to the compensation court or commissioner.8 1 Prior to 1975, proce-
dures for appeal and review of compensation court or commis-
sioner determinations provided for trials de novo in the district
court in many cases.8 2 Such a trial de novo would therefore create
a record outside of the coverage of section 48-168 and its predeces-
sors, thereby eliminating possible supreme court consideration of
the effect of those provisions. Furthermore, some supreme court
opinions are not clear as to whether a trial de novo was held in the
district court.83

77. Id. § 13 at 357-58 (amending NEB. REV. STAT. § 48-182).
78. Id. § 14 at 358-59 (amending NEB. REV. STAT. § 48-185). A timetable for the

appeal process was also provided. Id.
79. Id. The Nebraska Supreme Court has stated that "[u]nder the new statu-

tory procedures for workmen's compensation cases, appeals from the judgments,
orders, or awards of the Workmen's Compensation Court are taken directly to the
Supreme Court, and there is no longer a de novo review in this court." Salinas v.
Cyprus Indus. Minerals Co., 197 Neb. 198, 202, 247 N.W.2d 451, 453 (1976).

80. 199 Neb. at 361, 258 N.W.2d at 926.
81. See text at notes 50, 53, and 67 upra. NEB. REV. STAT. § 48-168 (Reissue

1974) is set out in text at note 109 infra.
82. See text at notes 46, 51, 61, 76, and 77 supra.
83. In the following cases cited in this section, it is unclear whether a trial de

novo in the district court was involveck Seymour v. Journal-Star Printing Co., 174
Neb. 150, 152, 116 N.W.2d 297, 299 (1962) (transcript of compensation court proceed-
ings used by stipulation); Marasco v. Fitzpatrick, 173 Neb. 272, 273, 113 N.W.2d 112,
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A second problem is that the 1975 enactment of the Nebraska
Evidence Rules84 replaced some of the evidentiary concepts and
terminology used in older cases, especially the idea of res gestae.85

This makes comparison between the older cases and Fite, which
was decided under the new Nebraska Rules, more difficult. None-
theless, a review of pre-Fite cases provides a helpful background
against which the Fite decision can be viewed. Several of the
more relevant decisions, especially those concerning the hearsay
rule and exceptions to it, are discussed below. 86

113 (1962); Muff v. Brainard, 150 Neb. 650, 650, 35 N.W.2d 597,598 (1949); Richards v.
Abts, 135 Neb. 347, 348, 281 N.W. 611, 611 (1938). A trial de novo in the district court
was involved in the following cases cited in this section: Martin v. Frear, 184 Neb.
266, 267, 167 N.W.2d 69, 70 (1969) (appeal from one-judge hearing); McCoy v. Gooch
Milling & Elevator Co., 156 Neb. 95, 96, 54 N.W.2d 373, 375 (1952); Rahfeldt v. Swan-
son, 155 Neb. 482, 489, 52 N.W.2d 261, 265 (1952); Hamilton v. Huebner, 146 Neb. 320,
322, 19 N.W.2d 552, 554 (1945); Kirkpatrick v. Chocolate Sales Corp., 127 Neb. 604, 606,
256 N.W. 89, 90 (1934) (appeal from compensation commissioner always involved
trial de novo); Sherman v. Great Western Sugar Co., 127 Neb. 505, 507, 255 N.W. 772,
773 (1934) (same); Orchard & Wilhelm Co. v. Petersen, 127 Neb. 476, 477, 256 N.W. 37,
38 (1934) (same); Perry v. Johnson Fruit Co., 123 Neb. 558, 559, 243 N.W. 655, 655
(1932); Ridenour v. Lewis, 121 Neb. 823, 824, 238 N.W. 745, 746 (1931) (appeal from
district court; all district court compensation actions prior to creation of compensa-
tion court were de novo). For an explanation of the statutes concerning appeals to
the district court, with possible trials de novo, see text at notes 46, 57-61 supra.

84. NEB. REV. STAT. §§ 27-101 to -1103 (Reissue 1975).
85. In discussing res gestae, the Nebraska Supreme Court has stated:
The doctrine of res gestae is somewhat obscure, but expressed in our lan-
guage, and not in the abbreviated Latin phrase, its application to the admis-
sibility of statements depends upon their being spontaneous and
impulsive; the material inquiry being whether the statements offered as
evidence were made at a time and under such circumstances as to induce
the belief that they were not the result of reflection and premeditation.

Tongue v. Perrigo, 130 Neb. 564, 571, 265 N.W. 737, 740 (1936).
Whenever the bodily or mental feelings are material, the expressions

are the natural reflexes of what it might be impossible to show by other
testimony.

Res gestae may be said to be the act speaking for itself, not what by-
standers say when telling about the act. Res gestae embraces all those cir-
cumstances which are the undesignated incidents of, and illustrative of, the
main act. The lapse of time between the occurrence and the utterance may
be more or less, provided the declaration is connected with and caused by
the event and tends to explain it, and is not made as an afterthought.

Roh v. Opocensky, 126 Neb. 518, 521, 253 N.W. 680, 681 (1934).
Res gestae, although in fact hearsay evidence, is admitted because it is

so closely connected with the main transaction as to be a part of it. Spon-
taneous exclamations, uttered impulsively, and so closely connected with
the transaction as to exclude the idea that they were made with delibera-
tion and purpose, are properly admitted as res gestae evidence.

Id. at 522, 253 N.W. at 682.
86. A number of Nebraska cases have dealt with various evidentiary aspects of

compensation cases. They include: Reis v. Douglas County Hosp., 193 Neb. 542, 546,
227 N.W.2d 879, 883 (1975) (doctor with 20 years experience considered an expert,
although not a heart specialist); Martin v. Frear, 184 Neb. 266, 270-71, 167 N.W.2d 69,
72 (1969) (expert's opinion not incompetent because based on history and examina-
tion made in role as treating physician); Schoenrock v. School Dist., 179 Neb. 621,
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In Ridenour v. Lewis,87 defendant's employee was found, mor-
tally wounded, near the car he used for service calls. The em-
ployee made statements to those who found him that he had been
shot in a struggle with bandits. The employer raised hearsay ob-
jections to the admission of the decedent's statements to prove the
cause of death. On appeal from the district court's award to the
plaintiff upon trial de novo, the supreme court held that the state-
ments were properly admissible as part of the res gestae, while
refusing to reach the question of whether a dying declaration was
competent in a compensation case. 88

Hamilton v. Huebner89 also involved the res gestae exception,
but in that case the supreme court found no exceptions to the
hearsay rule. In Hamilton, the plaintiff's expert gave his opinion
that the deceased employee died from a coronary thrombosis.
The thrombosis was allegedly brought on by overexertion and a
fall while using a pull rope which broke in the course of trying to
start a small engine. The supreme court found no evidence of
overexertion, and barred the only evidence of a fall as being hear-
say statements which were not part of the res gestae.9° The court
said that to allow hearsay in a compensation case would make the
employer an insurer of his employees' well-being.91 This case in-
volved a trial de novo in the district court after waiver of rehear-

628, 139 N.W.2d 547, 552 (1966) (medical bills and statements made out prima facie
case of occurrence and reasonableness of such expenses); Marasco v. Fitzpatrick,
173 Neb. 272, 277, 113 N.W.2d 112, 115 (1962) (hypothetical questions propounded to
expert proper if they fairly reflect facts already proven); McCoy v. Gooch Milling &
Elevator Co., 156 Neb. 95, 102-03, 54 N.W.2d 373, 378 (1952) (hearsay statements al-
lowed to rebut testimony that employee never mentioned aggravating hernia in
fall); Rahfeldt v. Swanson, 155 Neb. 482, 491, 52 N.W.2d 261, 266 (1952) (exhibit with-
out foundation should have been excluded, only competent evidence admissible
over objection); Muff v. Brainard, 150 Neb. 650, 651-52, 35 N.W.2d 597, 599 (1949) (re-
ports of accident to employer and compensation court held inadmissible hearsay,
not part of res gestae); Richards v. Abts, 135 Neb. 347, 348-49, 281 N.W. 611, 612 (1938)
(warnings to deceased held improperly excluded where defense of willful negli-
gence raised); Sherman v. Great Western Sugar Co., 127 Neb. 505, 508, 255 N.W. 772,
773 (1934) (back and nerve injuries held proper subjects of expert testimony);
Orchard & Wilhelm Co. v. Petersen, 127 Neb. 476, 478, 256 N.W. 37, 38 (1934) (em-
ployer's report of accident to compensation commissioner makes prima facie case)
(overruled by Seymour v. Journal-Star Printing Co., 174 Neb. 150, 159, 116 N.W.2d
297, 303 (1962)).

87. 121 Neb. 823, 238 N.W. 745 (1931).
88. Id. at 829, 238 N.W. at 748. A similar case was Perry v. Johnson Fruit Co., 123

Neb. 558, 243 N.W. 655 (1932). An employee had been working on a car he used as
part of his job. He was found near it, badly burned. He regained consciousness at
the hospital before dying, and stated that he was burned when the car exploded.
On appeal from the district court's trial de novo, the statements were held part of
the res gestae and admissible. Id. at 561-62, 243 N.W. at 656.

89. 146 Neb. 320, 19 N.W.2d 552 (1945).
90. Id. at 328-32, 19 N.W.2d at 557-59.
91. Id. at 332, 19 N.W.2d at 559.
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ing.92

A factual situation which bears a striking resemblance to that
in Fite is found in Kirkpatrick v. Chocolate Sales Corp. 93 The de-
ceased employee, a division manager for the defendant, traveled as
part of his job and frequently visited a customer in Lincoln, Ne-
braska. On the date of his death, he left his Omaha home, telling
his wife that he was going to Lincoln. He went to his office, per-
formed some duties, then called his wife and told her that he was
leaving then and would be back at noon of the next day. The em-
ployee was struck by a car while crossing a street near a taxi stand,
and later died. It was shown that the decedent would have had
time, except for the accident, to catch a train to Lincoln. The de-
fendant denied that the employee's death arose out of and in the
course of his employment.

The compensation commissioner dismissed the action brought
against the defendant employer. In the district court, after trial de
novo, an award was made to the plaintiff. On appeal, the Ne-
braska Supreme Court affirmed. The court reviewed the evidence
and stated: "It may be fairly and reasonably inferred from compe-
tent evidence not contradicted that the employee was injured on
his way to Lincoln and that the fatal accident arose out of and in
the course of his employment .... ,94 The court, however, did not
identify which evidence it was relying on, and refused to review
rulings admitting evidence on the ground that the result in the trial
de novo depended "alone on evidence properly admitted. '95

Kirkpatrick was cited in Fite for the proposition that the Nebraska
Evidence Rules did not alter prior Nebraska law allowing the ad-
mission of statements evidencing an intent to do a specific act in
the future.96

A 1946 decision, Faulhaber v. Roberts Dairy Co., 97 is appar-
ently the only case to apply any version of section 48-168 prior to
Fite. The case involved a thumb injury which developed into gan-
grene, resulting in the amputation of an employee's hand. The
employee subsequently filed a compensation claim on his own,
which specified only an injury to the thumb from a hammer blow.

92. Id. at 322, 19 N.W.2d at 554. See also text at note 61 supra.
93. 127 Neb. 604, 256 N.W. 89 (1934).
94. Id. at 608, 256 N.W. at 91.
95. Id. The opinion does not specify what evidence was challenged, nor does it

make clear whether the reference is to the trial de novo in the district court or in
the supreme court. Id.

96. 199 Neb. at 358-59, 258 N.W.2d at 925. See note 28 and accompanying text
supra.

97. 147 Neb. 631, 24 N.W.2d 571 (1946).
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The claim was denied in a one-judge hearing.98 On rehearing,
plaintiff, this time with the aid of counsel, was permitted to file an
amended petition which pointed to a burn subsequent to the ham-
mer injury as resulting in the gangrene. The employer challenged
this amended petition. On appeal, the supreme court cited section
48-168 and stated: "We conclude that in view of the beneficient
character of the Workmen's Compensation Act and for the reasons
hereinafter stated, permission to file the amended petition before
the trial de novo was clearly within the power and discretion of the
compensation court."99 The reasons mentioned were that the de-
fendant was not prejudiced by the new petition, and that an
amendment could have been obtained under the civil code.100

These compensation cases provide an historical context from
which, at first glance, Fite does not seem to significantly depart.
On further examination, however, an important difference can be
discerned. The pre-Fite decisions deal with evidence on a piece-
meal basis without any overall approach to the evidentiary aspects
of workmen's compensation. Although Fite does deal with a spe-
cific exception to the hearsay rule, it goes much further. Fite ap-
pears to be the first Nebraska compensation case to set forth a
broad standard that is applicable to all of the rules of evidence:
that as a minimum, the compensation court's rules of evidence
may be no more restrictive than those of Nebraska trial courts.

DISCUSSION

Fite's ultimate holding is that the compensation court may not
be more restrictive than a trial court in its admission of evidence,
but may receive evidence that a trial court cannot admit.10 1 Judge
White reaches this conclusion by considering the two statutes ex-
empting the compensation court from the Nebraska Evidence
Rules, sections 48-168102 and 27-1101(4) (d), 10 3 and by examining
the policies behind these exemptions and the compensation act in
general.1 4

Section 27-101(4) (d) is part of the Nebraska Evidence Rules. l0 5

There is no comment accompanying it. However, the equivalent

98. Id. at 634-35, 24 N.W.2d at 573-74.
99. Id. at 635, 24 N.W.2d at 574.

100. Id. at 635-36, 24 N.W.2d at 574.
101. 199 Neb. at 360-61, 258 N.W.2d at 926.
102. NEB. REV. STAT. § 48-168 (Reissue 1974).
103. NEB. REV. STAT. § 27-1101(4)(d) (Reissue 1975).
104. 199 Neb. at 358, 360, 258 N.W.2d at 925-26.
105. NEB. REV. STAT. §§ 27-101 to -1103 (Reissue 1975).
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provision in the Proposed Nebraska Rules of Evidence 10 6 does
have a comment which simply states: "The rules do not apply to
the Workmen's Compensation Court, Sec. 48-168 .... ,,107

The basic statutory provision on the evidentiary exemption is
therefore section 48-168, which has existed without amendment to
its substantive provisions since its enactment in 1917, over 60 years
ago. 10 8 It currently provides:

The Nebraska Workmen's Compensation Court shall not
be bound by the usual common law or statutory rules of
evidence or by any technical or formal rules of procedure,
other than as herein provided, but may make the investi-
gation in such manner as in its judgment is best calculated
to ascertain the substantial rights of the parties and to
carry out justly the spirit of sections 48-101 to 48-190.109

The Nebraska Workmen's Compensation Court does have two
rules of procedure regarding evidence. Rule XX n 0 on medical evi-
dence provides that the compensation court is not bound by the
usual rules of evidence. It allows signed written reports by an at-
tending or examining physician and itemized bills to be received at
the court's discretion during one-judge hearings in lieu of or in ad-
dition to, the personal testimony of that physician.' On rehear-
ing, however, such reports can be received only on stipulation of
the parties, by offer without objection from the other party, or by
order of the court." 2 Section 48-168 is one of the authorities cited
for this rule, and the reason given for the rule is that since the rec-
ord produced on rehearing is the basis for all subsequent proceed-
ings, the right to cross-examine medical witnesses must be
preserved, except as provided. n 3

Rule XXI," 4 entitled "Evidence-", provides that without limit-
ing the compensation court power to take evidence, interrogato-

106. Nebraska Supreme Court Committee on Practice and Procedure, Proposed
Nebraska Rules of Evidence, Rule 1101(d) (4), at 192 (August 1, 1973).

107. Id. at 193, Comment to Subdivision (d) (4).
108. ' Compare NEB. REV. STAT. § 48-168 (Reissue 1974) with Act of April 24, 1917,

ch. 85, § 29(b), 1917 Neb. Laws 199 (later codified at Comp. STAT. NEB. 1922 §
3080(b)). See text at notes 48-50 supra.

109. NEB. REV. STAT. § 48-168 (Reissue 1974). Professor Larson, in his treatise on
workmen's compensation, says that over half of the states have laws providing that
common law and statutory rules of evidence do not apply in compensation proceed-
ings. 3 A. LARSON, THE LAw OF WORKMEN'S COMPENSATION § 79.30 (1976). For his
comprehensive discussion of the evidentiary aspects of workmen's compensation,
see 3 id. at §§ 79.00 to .90.

110. NEB. WORKMEN'S COMP. CT. R. PRO. XX.
111. Id.
112. Id.
113. Id.
114. NEB. WORKMEN'S COMP. CT. R. PRO. XXI.
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ries, depositions, requests for admission and discovery
proceedings conforming to the district court Code of Civil Proce-
dure will be accepted if they do not delay hearings or rehear-
ings.115 Section 48-168 is again mentioned as one of the authorities
for the rule. 116 While neither rule governed the decision in Fite, it
does appear that the compensation court has been aware that sec-
tion 48-168 controls evidentiary matters before the court. The Fite
decision serves to reinforce the importance of this section.11 7

The policies and purposes behind the compensation act as a
whole both compliment and support the specific provisions of sec-
tion 48-168. These policies, as found in the case law, were used by
Judge White in conjunction with section 48-168 to reach his conclu-
sions in Fite. As authority for his statement that the compensa-
tion act is of general interest and that technical refinements of
interpretation will not be allowed to defeat it,118 he cited Speas v.
Boone County.119 The same statement was made there 20 in refer-
ence to a compensation claim being opposed on grounds that it
was filed after a deadline in the compensation act, which delay the
court found to be induced by the insurance carrier.12 1  From
Speas, the line of authority can be traced 122 to Parson v.
Murphy,123 which appears to be the original source of the princi-

115. Id.
116. Id.
117. It is interesting to note that on reconsideration of the case after remand,

the compensation court included some evidentiary rulings which it said were inad-
vertently omitted from the original opinion on rehearing. The court stated that it
was overruling one objection "even though it appears that the evidence against
which the objection is aimed would be inadmissible and not subject to any hearsay
exception in the trial courts of this state. However, we have received it under the
general power conferred by Section 48-168 .... ." Fite v. Ammco Tools, Inc., Doc.
55, No. 347 (Neb. Workmen's Comp. Ct. Feb. 6, 1978).

118. 199 Neb. at 360, 258 N.W.2d at 926.For recent statements of this principle in
addition to Fite, see, e.g., Marlow v. Maple Manor Apts., 193 Neb. 654, 656-57, 228
N.W.2d 303, 305 (1975) (unsuccessful compensation claim does not bar subsequent
tort action); Thomsen v. Sears Roebuck & Co., 192 Neb. 236, 243, 219 N.W.2d 746, 750
(1974) (employee's fall, while leaving lunchroom to give car keys to son, held in
course of employment).

119. 119 Neb. 58, 227 N.W. 87 (1929).
120. Id. at 69, 227 N.W. at 91.
121. Id.
122. Speas, 119 Neb. at 69, 227 N.W. at 91, cited Baade v. Omaha Flour Mills Co.,

118 Neb. 445, 448, 225 N.W. 117, 119 (1929) where the principle was again used in
relation to an allegedly late claim for compensation. Baade, 118 Neb. at 448, 225
N.W. at 119, cited McGuire v. Phelan-Shirley Co., 111 Neb. 609, 612, 197 N.W. 615, 616
(1924), in which the concept was invoked to support a finding that an injury which
occurred outside of Nebraska was within the coverage of the compensation act.
McGuire, 111 Neb. at 612, 197 N.W. at 616, cited Parson. See note 123 infra.

123. 101 Neb. 542, 163 N.W. 847 (1917). Parson was cited in Speas, 119 Neb. at 69,
227 N.W. at 91, Baade, 118 Neb. at 448, 225 N.W. at 119, and McGuire, 111 Neb. at 612,
197 N.W. at 616.
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ple.
In Parson, the employer asserted that the claimant had to be

actually receiving support from the deceased employee at the time
of the accident to be considered a dependent. The court did not
accept the employer's position and stated: "The act is one of gen-
eral interest, not only to the workman and his employer, but as
well to the state, and it should be so construed that technical re-
finements of interpretation will not be permitted to defeat it.' 24

No authority was cited for this proposition. It might be noted that
this principle was enunciated in 1917, the same year that the ances-
tor of section 48-168 first appeared. 125

In Fite, Judge White asserted that, given the "beneficient"
purposes of the compensation act in the exemption from the Ne-
braska Evidence Rules, the compensation court may admit evi-
dence which a trial court cannot. 126 He did not spell out these
purposes or cite support for this statement. However, references
to such purposes can be found in other cases.

In refering to the compensation act, Parson states: "Among its
objects are these: That the cost of the injury may be charged to the
industry in which it occurs; the prevention of tedious and costly
litigation; a speedy settlement between employer and employee;
and to prevent dependent persons from becoming a public bur-
den."'127 In Hanley v. Union Stock Yards Co. 128 it is said: "The
statute is remedial in its nature, its purpose was to do justice to
workmen without expense, litigation and unnecessary delays."'1 29

The court in Beideck v. Acme Amusement Co. '3 0 asserts:
The employers' liability act was intended by the legisla-
ture to simplify legal proceedings and to bring about a
speedy settlement of disputes between the injured em-
ployee and his employer. It was intended to take the
place of the tort action with its tedious delays and techni-
calities that so often clog, and at times totally defeat, the
administration of justice.131

Many cases can be found in which it is said that the compensa-
tion act should be liberally construed. 32 However, one caveat

124. 101 Neb. at 545, 163 N.W. at 848.
125. See note 49 and accompanying text supra.
126. 199 Neb. at 360, 258 N.W.2d at 926.
127. 101 Neb. 542, 545, 163 N.W. 847, 848 (1917).
128. 100 Neb. 232, 158 N.W. 939 (1916).
129. Id. at 234, 158 N.W. at 940.
130. 102 Neb. 128, 166 N.W. 193 (1918).
131. Id. at 131, 166 N.W. at 194. This statement is cited with approval in a more

recent case, Gill v. Hrupeck, 184 Neb. 436, 439, 168 N.W.2d 377, 379 (1969).
132. See, e.g., Marlow v. Maple Manor Apts., 193 Neb. 654, 656-57, 228 N.W.2d 303,

305 (1975); Thomsen v. Sears Roebuck & Co., 192 Neb. 236, 243, 219 N.W.2d 746, 750
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should be mentioned: the principle of liberal construction of the
compensation act applies to the law, but not to the evidence of-
fered in support of a compensation claim.133

The reasoning in Fite, based on the elements of statutory and
decisional law discussed above, was quite straightforward. Sec-
tion 48-168 frees the compensation court from the constaints of the
evidentiary rules used in the other courts of the state. The com-
pensation law is to be liberally interpreted, not defeated by techni-
cal refinements of interpretation; and among its purposes is a
rapid resolution of disputes without the expense, delay and com-
plexity of usual judicial proceedings. The compensation court
therefore serves as a workman's refuge from what is presumed to
be the more complicated and difficult forum of a regular trial court.
An anomalous situation results when, as in Fite, the compensation
court proves to be more restrictive than a trial court. Given this
situation, the holding in Fite logically follows. 134

IMPLICATIONS

In Fite v. Ammco Tools, Inc.,135 the Nebraska Supreme Court
stated that the Nebraska Workmen's Compensation Court's rules
of evidence may not be more restrictive than those of a state trial

(1974); Speas v. Boone County, 119 Neb. 58, 67, 227 N.W. 87, 90 (1929); United States
Fidelity & Guar. Co. v. Wickline, 103 Neb. 21, 25, 170 N.W. 193, 194 (1918); Parson v.
Murphy, 101 Neb. 542, 549, 163 N.W. 847, 850 (1917).

133. For recent statements of this concept see, e.g., Barbaglia v. General Motors
Acceptance Corp., 190 Neb. 529, 532, 209 N.W.2d 353, 355-56 (1973); Hartwig v. Educa-
tional Serv. Unit No. 13, 189 Neb. 339, 341, 202 N.W.2d 618, 620 (1972).

The rule seems to have originated in Chambers v. Bilhorn, Bower & Peters, Inc.,
145 Neb. 277, 16 N.W.2d 173 (1944), where the following statement appears without
the citation of supporting authority:

But plaintiff argues that it has long been the rule of this court that a
liberal construction will be given to the workmen's compensation act, and
that, liberally construed, this evidence is sufficient to sustain an award.
The rule of liberal construction applies to the law, not to the evidence of-
fered to support a claim. The rule does not dispense with the necessity
that claimant prove his right to compensation within the rules heretofore
set out, nor does it permit a court to award compensation where the requi-
site proof is lacking.

Id. at 282, 16 N.W.2d at 175.
134. For a discussion of evidentiary matters in the compensation proceedings of

other states, see 3 A. LARSON, THE LAw OF WORKMEN'S COMPENSATION §§ 79.00 to .90
(1976). Hearsay in compensation proceedings is one of the subjects in Annot., 36
A.LR.3d 12, 82-114 (1971). Two older discussions of evidence in compensation
cases are Comment, The Common Law Rules and Rules Governing the Reception of
Evidence by Workmen's Compensation Commissions, 24 IowA L. REv. 576 (1939)
and Comment, The Applicability of Common Law Rules of Evidence in Proceedings
Before Workmen's Compensation Commissions, 36 HARv. L. REV. 263 (1923).

135. 199 Neb. 353, 258 N.W.2d 922 (1977).
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court, but that the compensation court may receive evidence
which is inadmissible in a trial court.

By virtue of section 48-168, and the public policies and pur-
poses behind the compensation act, the compensation court is not
bound by the Nebraska Evidence Rules. Ironically, the Fite deci-
sion, although utilizing these principles in its reasoning, in effect
imposed the Nebraska Rules on the compensation court as a mini-
mum amount of evidence that must be accepted. The flexibility
given the compensation court by section 48-168 may now be exer-
cised only in the direction of a more liberal reception of proffered
evidence.

Three areas that may be affected by the Fite decision are: (1)
practice in the compensation court; (2) compensation court re-
sponses to changes in the Nebraska Evidence Rules; and (3) appel-
late review of compensation cases. A reasonable assumption is
that the compensation court and practitioners before it will adhere
closely to the Nebraska Rules, because of familiarity with them,
and because the Rules now bear the imprimatur of the supreme
court for use in compensation proceedings, forming a sort of safety
zone of acceptable evidence. Significant departures from the
Rules would not seem likely in the near future.

One instance in which changes in the compensation eviden-
tiary rules might occur would be in response to modifications in
the Nebraska Rules themselves. All of the policies behind the
Fite decision would seem to promote an automatic expansion of
the boundaries of compensation court evidence to match any
broadening of the Nebraska Rules. Conversely, it would appear
that there would not be a corresponding contraction, should re-
strictions ever be placed on the Nebraska Rules. To say that evi-
dence, which could formerly be admitted to support a claim, was
no longer admissible for the same purpose, would run counter to
the liberal view of the compensation law.

Finally, there are the effects of Fite on appellate review. The
series of statutory changes over the years restricting appellate re-
view seems to express a legislative policy to keep the adjudication
of disputes in the compensation court as much as possible. As a
result of Fite's holding, it is now clear that the supreme court is in
a position where it has direct, but limited review of cases the
records of which can include evidence outside of that normally re-
ceived in state trial courts. This is evidence with which the
supreme court may be neither familiar nor comfortable in dealing.
The compensation court might serve as a testing ground for new
ideas in evidence. Although it is doubtful that the compensation
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court will ever take any radical approaches to evidence, the
supreme court might one day feel compelled to at least partially
limit the apparent evidentiary freedom given the compensation
court in Fite.

CONCLUSION

Fite is a logical decision which clarifies the evidentiary rules
in compensation cases. Instead of utilizing a rule by rule ap-
proach to evidence, it sets forth a broad standard which can be ap-
plied to any evidentiary question. By stating that the
compensation court may be no more restrictive than trial courts in
its admission of evidence, the Nebraska Supreme Court has reaf-
firmed the compensation court's special role in carrying out the
beneficient purposes of the workmen's compensation act. The Ne-
braska Evidence Rules form a reasonably clear standard which the
compensation court can use in following Fite's mandate. Finally,
the open-ended nature of the Fite decision, setting a minimum,
rather than a maximum limit on the reception of evidence, gives
the Nebraska Compensation Court flexibility to deal with future
developments in the laws of workmen's compensation and evi-
dence.

Theodore Duncan Fraizer-'79
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