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WORKMEN'S COMPENSATION

SUPREME COURT REVIEW

One of the more significant Nebraska decisions during the
past year in the workmen's compensation area was Fite v. Ammco
Tools, Inc.1 Although the Nebraska Evidence Rules do not apply
to proceedings in the Workmen's Compensation Court,2 the Ne-
braska Supreme Court held in that case that the compensation
court may not establish rules of evidence which are more restric-
tive than the Nebraska Evidence Rules.3

The supreme court also reviewed a case involving the issue of
proving total and permanent disability. In Boults v. Church,4 a
thirty-two year old apprentice bricklayer, injured in a work related
accident,5 sought to receive continued payments for total and per-
manent disability. The single judge compensation court granted
his request for continued disability benefits for permanent and to-
tal disability, but the three-judge compensation court reversed
that decision upon rehearing.6 The three-judge court held that the
plaintiff had failed to prove that he was totally and permanently
disabled.7 The Nebraska Supreme Court affirmed, with Judge
White dissenting.8

For most of his adult life the plaintiff had been employed as a
construction worker. Shortly before his accident he had begun an
apprenticeship in bricklaying. Both occupations required him to
lift and carry heavy objects, including forty to sixty pound bricks
and concrete blocks weighing as much as 500 pounds.9 In the
course of his employment the plaintiff suffered an injury to his
back. He testified that since that time and as a result of the injury
he had experienced pain and discomfort in varying degrees of in-
tensity, which on some days rendered him unable to perform even
routine tasks, such as dressing himself, without assistance. 10 The
record contained reports from two physicians. One physician con-

1. 199 Neb. 353, 258 N.W.2d 922 (1977).
2. NEB. REV. STAT. § 27-1104(d)(4) (Reissue 1975).
3. 199 Neb. at 360-61, 258 N.W.2d at 926. For an extended analysis of the Fite

case, see Note, 12 CREIGHTON L. REv. 444 (1978).
4. 200 Neb. 319, 263 N.W.2d 478 (1978).
5. Id. at 320, 263 N.W.2d at 479. That the accident arose out of and in the

course of plaintiff's employment was not disputed. Id.
6. Id.
7. Id.
8. Id.
9. Id. at 321, 263 N.W.2d at 480.

10. Id. at 321-22, 263 N.W.2d at 480.
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cluded that his disability was total and permanent; the other con-
cluded that he had only a fifteen per cent permanent partial
disability." In the latter physician's opinion the disability was not
total because in his judgment the plaintiff could perform work
which required no "excessive bending, weight bearing, or lifting."'12

In addition, the record contained testimony from a detective hired
by defendant that in the course of one day the detective had ob-
served the plaintiff drive a car, lift a bicycle, and remove and lift a
tire.

13

Observing that the findings of fact by the compensation court
on rehearing may not be set aside unless clearly wrong,14 a major-
ity of the supreme court concluded that the evidence sufficiently
supported the compensation court's finding that a total and perma-
nent disability had not been established.'5 The majority's conclu-
sion was principally based on the standard for recovery upon
which the court previously relied in Tilghman v. Mills 16 and Elliot
v. Gooch Feed Mill Co. 17 In those cases it was established that
total disability for purposes of workmen's compensation "means
disablement of an employee to earn wages in the same kind of
work, or a work of a similar nature, that he was trained for, or ac-
customed to perform, or any other kind of work which a person of
his mentality and attainments could do."'18 Upon application of
the standard to the record before the court, the majority held that
the compensation court had not been clearly wrong in its finding
that the evidence did not support recovery.19

Judge White dissented.20 He relied only upon that portion of
Tilghman in which the supreme court had stated that recovery

11. Id. at 322, 263 N.W.2d at 480.
12. Id.
13. Id.
14. Id. at 323, 263 N.W.2d at 480 (quoting Hyatt v. Kay Windsor, Inc., 198 Neb.

580, 584, 254 N.W.2d 92, 95 (1977)).
15. 200 Neb. 319, 323, 263 N.W.2d 478, 480-81 (1978).
16. 169 Neb. 665, 100 N.W.2d 739 (1960).
17. 147 Neb. 612, 24 N.W.2d 561 (1946).
18. Tilghman v. Mills, 169 Neb. 665, 680, 100 N.W.2d 739, 748 (1960); Elliott v.

Gooch Feed Mill Co., 147 Neb. 612, 617, 24 N.W.2d 561, 564 (1946). Although this
standard is enunciated in each of these cases, the majority opinion cited only the
Elliott case as support for this statement. Tilghman was cited for the more restric-
tive proposition that recovery may be had where an employee is unable to return to
his former occupation or another occupation of a similar nature. See 200 Neb. at
320, 263 N.W.2d at 479. In light of the evidence before the court which appears to
have satisfied the more liberal standard, the majority apparently relied upon that
more liberal approach enunciated in both cases but which it attributed only to Elii-
ott. Cf. 200 Neb. at 323-26, 263 N.W.2d at 481-82 (Judge White's utilization of the
more narrow statement of the standard led to the opposite result).

19. 200 Neb. at 323, 263 N.W.2d at 481-82.
20. Id. at 323, 263 N.W.2d at 481 (White, J., dissenting).
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may be had "where an employee is totally unable to perform the
duties of former employment or work of a like nature. '21 In his
opinion the evidence before the court neither supported nor dam-
aged the plaintiff's claim, for it did not indicate that the plaintiff
was able to return to bricklaying.22 Thus, it was his belief that the
plaintiff should have been allowed to recover.23

The effective date of a total and permanent disability was the
issue before the Nebraska Supreme Court in Farr v. Fruehauf
Corp.24 In that case, an employee sought to receive benefits
under a disability-income contract between his union and his em-
ployer.25 The contract provided disability retirement benefits for
employees who had been totally and permanently disabled after
reaching age fifty and after ten years of service to the company.26

The plaintiff's injury in this case was the result of an accident suf-
fered before his fiftieth birthday.2 7 However, the final determina-
tion of total and permanent disability occurred after he reached
fifty years of age.28 The plaintiff requested a determination that
the date of his disability for the purposes of the contract was the
date of the final determination of disability.29 His employer ar-
gued that the date of the plaintiff's disability was the date of the
accident, since there had been no substantial change in his condi-
tion from that time until the final determination of total permanent
disability.3° The compensation court held that the date of the dis-
ability was the date of the injury and the supreme court affirmed.3 1

Upon review the court noted that it is often the case that the
true extent of an injury cannot be readily ascertained until some

21. Id. (White, J., dissenting). This statement in Tilghman was immediately
followed by the language quoted in the text accompanying note 18 supra.

22. 200 Neb. at 324-26, 263 N.W.2d at 481-82 (White, J., dissenting). Judge White
noted that the most damaging medical testimony in the record merely indicated
that the plaintiff could perform tasks which required little lifting; not that he could
perform the heavy tasks of bricklaying. Id. (White, J., dissenting). Similarly, he
observed, the lifting of a bicycle and tire were not acts analogous to the lifting and
carrying of bricks and concrete blocks. Furthermore, the testimony that the plain-
tiff performed those tasks on one occasion, was compatible in his opinion with the
plaintiffs testimony that the intensity of his pain and the consequent limitation on
his physical activities, varied from day to day. Id. at 325, 263 N.W.2d at 481-82
(White, J., dissenting).

23. Id. at 326, 263 N.W.2d at 482 (White, J., dissenting).
24. 199 Neb. 349, 258 N.W.2d 821 (1977).
25. Id. at 350, 258 N.W.2d at 822.
26. Id. at 351, 258 N.W.2d at 823.
27. Id. at 350, 258 N.W.2d at 822.
28. Id.
29. Id. at 352, 258 N.W.2d at 823.
30. Id.
31. Id. at 350, 258 N.W.2d at 822-23.
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time after the accident.32 The court had held on prior occasions
that in such cases the injury is continuous from the date of the
accident.33 Accordingly, the supreme court concluded in Farr that
because the plaintiff's injury had not changed substantially from
the date of the accident to the date of the final determination of
permanent disability it was continuous. 34 Therefore, the final de-
termination was merely "a formal confirmation of an already ex-
isting condition. '35 The date of disability was therefore the date of
the accident.

36

LEGISLATION

The scope of the employer's liability under the Workmen's
Compensation Act for medical expenses incurred as the result of a
work related injury, was expanded by the enactment of L.B. 529.1
Section 48-120 of the Nebraska statutes imposes liability upon the
employer for the cost of reasonable medical and hospital expenses
incurred by a disabled employee, subject to the approval of the
compensation court.2 That section was amended by L.B. 529 to im-
pose additional liability upon the employer for all reasonable sur-
gical expenses, including those incurred for plastic and
reconstructive surgery.3 Plastic surgery is defined by the Act as
"that branch of surgery concerned with the repair or restoration of
lost, injured or deformed body parts chiefly by the transfer of tis-
sue."4 Cosmetic surgery that is necessitated by disfigurement,
however, is specifically excluded from the definition in the Act.5

Reconstructive surgical expenses are those that result from sur-
gery which is performed to restore "an injured or deformed struc-
ture."

6

Section 48-120 originally limited medical and hospital ex-
penses to items which were "required by the nature of the injury

32. Id. at 352, 258 N.W.2d at 823.
33. Id. at 352-53, 258 N.W.2d at 823-24. See, e.g., Rathbun v. Globe Indem. Co.,

107 Neb. 18, 184 N.W. 903 (1921), in which the insured enjoyed a respite from pain
and disability for a brief interval following an injury to his hip, only to die six
months later from a disease of the hip which was the direct and immediate result of
the initial accident. In that case the court determined that the disability had been
continuous from the date of the accident. Id. at 31-33, 184 N.W. at 908-09.

34. 199 Neb. at 353, 258 N.W.2d at 824.
35. Id.
36. Id.

1. L.B. 529, 1978 Neb. Laws 317 (to be codified in NEB. REV. STAT. § 48-120).
2. NEB. REV. STAT. § 48-120 (Reissue 1976) (amended 1978).
3. LB. 529, § 2, 1978 Neb. Laws 317.
4. Id. § 1 at 317.
5. Id. § 2 at 317.
6. Id. § 1 at 317.
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and which would relieve pain or promote and hasten the em-
ployee's restoration to health and employment. '7 L.B. 529 identi-
fied additional items for which the employer is liable, including
damage to dental appliances, hearing aids and eyeglasses, if the
damage resulted from an accident injuring the employee so as to
qualify him for disability or treatment compensation. 8 The
amendment also makes an employer liable for expenses relating to
the damage or destruction of "artificial members" and teeth.9

7. See NEB. REV. STAT. § 48-120 (Reissue 1976) (amended 1978).
8. LB. 529, § 2, 1978 Neb. Laws 317.
9. Id. § 2 at 317.
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