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INTRODUCTION

Writing in the April, 1978 issue of Harpers, Senator Daniel Pat-
rick Moynihan charged that "[i] n the contest between public and
private education, the national government feigns neutrality, but
in fact is anything but neutral. As program has been piled atop
program, and regulation on regulation, the federal government has
systematically organized its activities in ways that contribute to
the decay of nonpublic education."' Coming as it did in the midst
of Congressional debate over tax credits, Senator Moynihan's
stunning indictment could be viewed as simply partisan rhetoric
designed to rally support for congressional action. Unfortunately
his analysis expresses the sentiments of a significant portion of the
electorate. The debates that swirled around tax credits in the
ninety-fifth Congress and the hearings which preceded it also sup-
port less bluntly articulated assertions in Senator Moynihan's arti-
cle: that Presidents regularly make pre-election promises to seek
aid for private schools yet regularly break those promises once in
office; that Congress is somewhat confused on the issue; that inter-
est groups base their support or opposition on less than idealistic
motives; that planning for future education is stymied; and that the
Supreme Court's handling of previous school aid cases is largely to
blame.

The larger issue is whether or not tax credits are wise or politi-
cally acceptable public policy. But hovering as a threatening cloud
over the debate is the issue of constitutionality. Of key importance
to unlocking the constitutional issue are the rulings of the
Supreme Court. The Court has not yet spoken directly to the issue
of federal tax credits, but it has spoken often of aid to private
schools. It is the purpose of this article to trace the history of the
Court's failure to progress toward a soundly reasoned, consistent
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and equitable constitutional principle in the area of aid to private
schools, to suggest reasons why it has been unable to attract
broadly based support either on or off the bench, and to briefly
sketch those public policy and constitutional issues which will be
present as the Court ponders the constitutionality of tax credit leg-
islation.

2

EARLY HISTORY

The roots of the problem reach as far back as colonial days
when even secular education was considered a primary financial
responsibility of the churches. It was not until the 1830's that pub-
licly financed education became common. From its very inception,
compulsory education was wrapped in religious controversy.3

Early controversy arose as Catholic parents resisted Protes-
tant efforts to proselytize their children and insisted that public
education be confined to secular subjects. 4 Alternatively,
Catholics argued, they must be allowed to run their own schools
and other charitable institutions with an equal claim to share in
the common funds. The controversy resulted in some marginal
victories in diluting the intensity of Protestant influence in public
schools, but Catholic authorities decided to build an independent
school system without public financial assistance.5 The struggle to

2. No federal tax credit case is currently on the Court docket, nor indeed, has
any passed Congress. Two major versions were under consideration in the 95th
Congress. The Packwood-Moynihan Tuition Tax Credit Act (S.2142) would have
provided a tax credit, or deduction from tax due, of one-half the tuition, up to a
maximum credit of $500 for students in accredited schools from elementary through
graduate programs. The Roth College Tuition Tax Relief Act (S.311) would have
provided families a $250 tax credit for each member attending college, but would
not have covered elementary and secondary students. In addition the Packwood-
Moynihan bill included a voucher clause remitting a sum equal to the credit to
lower income citizens who owe no income tax. Legislation identical to the
Packwood-Moynihan bill was sponsored in the House by Representatives Frenzel,
Bruke and Railsback (H.R. 9339). In the final days of the session tax credit bills
were defeated. In any event they would have faced almost certain veto by Presi-
dent Carter, partially on the grounds of their constitutionality. Another tax credit
bill will be introduced in the 96th Congress.

3. "Massachusetts established the first state board of education in 1837 with
Horace Mann as its secretary .... Mann was very fearful of Roman Catholicism
and argued that if its teachings were to be kept out, Protestant sectarianism must
be kept out as well." R. MORGAN, SUPREME COURT AND RELIGION 48-49 (1972).
Mann's initiatives became a model for the country, although public schools re-
mained heavily Protestant in flavor.

4. See, e.g., Ring v. Board of Educ., 245 Ill. 334, 92 N.E. 251 (1910); Harold v.
Parish Bd. of School Directors, 136 La. 1034,68 So. 116 (1915); Freeman v. Scheue, 65
Neb. 853, 91 N.W. 846 (1902); Finger v. Weedman, 55 S.D. 343, 226 N.W. 348 (1929);
Weiss v. District Bd., 76 Wis. 177, 44 N.W. 967 (1890).

*5. Undoubtedly they felt such funds would be available in due time. J.
HIGHAM, STRANGERS IN THE LAND 28 (1955). One difficulty adding to Catholic insis-
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obtain funds has continued ever since, first at the state level, but
increasingly on the federal level.

Several early cases touch the issue of aid tangentially, and al-
though often cited in more recent church-state cases, can be distin-
guished. In the early 1920's an upsurge of anti-German sentiment
led the Nebraska legislature to attempt to forbid the teaching of
modern foreign languages in all schools, public and private. In
Meyer v. Nebraska6 the Supreme Court, speaking through Mr. Jus-
tice McReynolds, held that the plaintiff had a property interest in
his ability to teach German, and that to forbid him to teach was an
economic imposition in violation of due process. 7 Likewise, two
years later in Pierce v. Society of Sisters,8 the Court declared un-
constitutional an Oregon statute forcing all children to attend its
public schools.9 Again the reasoning of Mr. Justice McReynolds
was not based on freedom of religion but on the fourteenth amend-
ment.10 As property-contract cases, neither Meyer nor Pierce pro-
vides precedent for aid to private schools.

An earlier case that concerned a hospital rather than a school
was Bradfield v. Roberts." Congress had appropriated $30,000 to
finance an addition to a District of Columbia hospital run by Cath-
olic sisters.12 The hospital in turn was chartered to care for the
indigent sick without regard to creed.13 Mr. Justice Peckham
wrote for the Court that the composition of the hospital's board of
directors (all Roman Catholic sisters) was constitutionally
insignificant. The hospital served a secular function and the board
of directors was a secular artifact established by Congress.' 4 The
case is significant insofar as the principle was established that the
religious composition of aid recipients was constitutionally irrele-
vant.

In 1908 another tangential case was decided. Quick Bear v.
Leupp'5 resolved the question of whether funds held in trust by
the federal government for an Indian tribe could be used to pay for

tence on their own schools is that the schools became the primary medium through
which to pass on the faith to their children. Unlike most Protestant and Jewish
groups, Catholics did not develop, to any sophisticated degree, alternatives such as
Sunday Schools.

6. 262 U.S. 390 (1923).
7. Id. at 400.
8. 268 U.S. 510 (1925).
9. Id. at 536.

10. Id. at 534-35.
11. 175 U.S. 291 (1899).
12. Id. at 295.
13. Id. at 293-94.
14. Id. at 298-300.
15. 210 U.S. 50 (1908).
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the education of Indians at a Catholic mission school. The Court
found the use constitutional, since it was for a secular purpose in
conformity with the wishes of the tribal members.' 6

Finally, in 1930 Cochran v. Louisiana State Board of
Education17 reached the Court. Louisiana had begun the practice
of providing secular textbooks for church-related schools.18 While
the Supreme Court sustained the practice, 19 several mitigating fac-
tors are relevant. Cochran had not sued on the grounds of an es-
tablishment clause violation, since it was by no means clear that
the religion clauses applied to state actions. 20 Rather he argued
that the expenditures had no legitimate public purpose.2 ' The
Court disagreed,2 2 and the Cochran "precedent" was established.

RECENT HISTORY

The above cases serve as background. Contemporary constitu-
tional conflict within the meaning of the establishment clause be-
gan with Everson v. Board of Education.23 Everson assured later
controversy when Mr. Justice Black utilized the language of strict
separation-no aid to uphold busing for parochial school children:

The "establishment of religion" clause of the First Amend-
ment means at least this: Neither a state nor the Federal
Government can set up a church. Neither can pass laws
which aid one religion, aid all religions, or prefer one relig-
ion over another .... No tax in any amount, large or
small, can be levied to support any religious activities or
institutions, whatever they may be called, or whatever
form they may adopt to teach or practice religion.24

Despite Mr. Justice Black's protestation that busing went to the
"verge" of constitutionality, the precedent was so set that in future
cases the issue would be both where to draw the line and how to
draw it. Mr. Justice Black defended bus transportation on two
grounds: it was public welfare legislation and it was peripheral to
the private education involved.

The issue of aid to parochial school children came before the

16. Id. at 81.
17. 281 U.S. 370 (1930).
18. Id. at 373-74.
19. Id. at 375.
20. Gitlow v. New York, 268 U.S. 652 (1925), applying the speech and press

guarantees to the states had already been decided; however, Cantwell v. Connecti-
cut, 310 U.S. 296 (1940), still lay in the future.

21. 281 U.S. at 374.
22. Id. at 375.
23. 330 U.S. 1 (1947).
24. Id. at 15-16.
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Court a second time in Board of Education v. Allen. 25 New York
had legislated a program whereby state-approved secular text-
books were loaned to all secondary school children. According to
the statute, all books would be processed through local public
school districts, but for children who attended private schools, the
books would then be distributed by their respective schools and
returned there for storage. Mr. Justice White, writing for a major-
ity of six, held that the program did not violate the establishment
clause.26 Applying the test developed in Abington School District
v. Schempp,27 he found that the New York law, like the New Jersey
law in Everson, had a "secular legislative purpose and a primary
effect that neither advances nor inhibits religion."28 The law's pur-
pose was

furtherance of the educational opportunities available to
the young. Appellants have shown us nothing about the
necessary effects of the statute that is contrary to its
stated purpose .... Thus, no funds or books are fur-
nished to parochial schools, and the financial benefit is to
parents and children, not to schools. Perhaps free books
make it more likely that some children choose to attend a
sectarian school, but that was true of the state-paid bus
fares in Everson ... .29

Mr. Justice White made two distinctions between the secular
and religious aspects of education. Concerning the selection of
textbooks he observed that "absent evidence, we cannot assume
that school authorities, who constantly face the same problem in
selecting textbooks for use in public schools, are unable to distin-
guish between secular and religious books, or that they will not
honestly discharge their duties under the law."'30

Secondly, responding to the appellant's contention that free
textbooks must be distinguished from free bus fares because the
former are critical to the teaching process, "and in a sectarian
school that process is employed to teach religion, ' 31 he pointed out
that "this Court has long recognized that religious schools pursue
two goals, religious instruction and secular education. '3 2 Mr. Jus-
tice White, in short, developed two new tests, the child benefit and

25. 392 U.s. 236 (1968).
26. Id. at 248.
27. 374 U.S. 203 (1963).
28. 392 U.S. at 243.
29. Id. at 243-44.
30. Id. at 245.
31. Id.
32. Id.
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the secular-sectarian test, as an alternative to Mr. Justice Black's
central-peripheral test.

Mr. Justice Harlan's concurrence emphasized that the law
does not employ religion as its standard for action or inaction, and
does not involve the state "so significantly and directly in the
realm of the sectarian as to give rise to ... divisive influences and
inhibitions of freedom. 33

Two separate dissents were filed. Mr. Justice Black rejected
the majority view that his Everson decision was being followed.
Bus fares provide a general and nondiscriminatory transportation
service in no way related to substantive religious views and beliefs,
whereas a state's furnishing of books "actively and directly assists
the teaching and propagation of sectarian religious viewpoints." 34

Mr. Justice Douglas' dissent expressed a profound suspicion of
educators in religiously attached schools: "Can there be the slight-
est doubt that the head of the parochial school will select the book
or books that best promote its sectarian creed?" 35 He then made
two somewhat startling assertions. First, the textbook goes to the
very heart of education in a parochial school and "there is no relia-
ble standard by which secular and religious textbooks can be dis-
tinguished from each other. ' 36 Second, "the result of tying
parochial school textbooks to public funds would be to put nonsec-
tarian books into religious schools, which in the long view would
tend towards state domination of the church. 37

The dissenting opinions point out a major difference between
approaches to the problem. Mr. Justice White and the majority ac-

33. Id. at 249 (Harlan, J., concurring) (citing Abington School Dist. v. Schempp,
374 U.S. 203, 307 (1963)).

34. Id. at 253 (Black, J., dissenting). Just exactly how secular textbooks cho-
sen by public school boards in subjects such as math, modern languages and natu-
ral sciences, actively and directly assist the teaching and propagation of sectarian
religion, Mr. Justice Black did not explain.

35. Id. at 256 (Douglas, J., dissenting).
36. Id. at 257-58 (Douglas, J., dissenting) (quoting the New York Court of Ap-

peals holding in Board of Education v. Allen, 20 N.Y. 2d 109, 122, 228 N.E.2d 791, 798,
281 N.Y.S.2d 799, 809 (1967)).

37. Id. at 266 (Douglas, J., dissenting). The assertions indicate if not an emo-
tional blindspot, perhaps a lack of information about parochial schools. One would
expect that both a school board and, if necessary, a court, could easily formulate
reliable standards to distinguish secular from sectarian books in the fields of math,
modern languages and natural sciences. If they cannot so distinguish, a whole new
problem must be faced, i.e., the use of the same textbooks in the public schools.
Concerning nonsectarian books in religious schools, one begins to wonder if the
Justice has ever examined the curriculum or library of a parochial school. The Jus-
tice seemed to equate a parochial school with some sort of week-long Sunday
School. In the former, the major part of the curriculum is devoted to state-required
secular subjects and already utilizes secular textbooks, whereas the latter is dedi-
cated almost exclusively to religious proselytizing.
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cepted a secular/sectarian distinction within the private schools,
whereas the two dissents insisted on a peripheral/central-to-edu-
cation distinction. Unfortunately the rationales for each position
were not clearly reasoned in the case.

One of the weaknesses of Mr. Justice White's majority opinion
in Allen was that it did not clearly indicate the limits of his individ-
ual benefit test, or of the secular purpose and primary effect tests.
The lines began to be drawn in several 1971 cases, two of which
involved statutes enacted in Pennsylvania and Rhode Island.

In the case of Lemon v. Kurtzman,38 Mr. Chief Justice Burger
had a chance to expand upon his Walz test39 of excessive entangle-
ment while distinguishing the Walz holding. Rhode Island had en-
acted a Salary Supplement Act4° for teachers of secular subjects in
nonpublic elementary schools. The Act included numerous condi-
tions and restraints, including a written statement by any teacher
applying for the supplement that he or she would not teach a
course in religion during, such time as he or she was receiving the
supplement.

In the Pennsylvania case, a 1968 Education Act 41 provided for
direct reimbursement to nonpublic schools "solely for their actual
expenditures for teachers salaries, textbooks and instructional
materials."42 According to the provisions of the statute, a school
seeking reimbursement had to maintain prescribed accounting
procedures that identified the separate cost of the secular educa-
tional services. Its accounts were to be subject to state audit, and
reimbursement limited to courses in mathematics, modern foreign
languages, physical science and physical education.43 Both the
Rhode Island and the Pennsylvania legislatures had depended
heavily on the Allen decision and carefully separated aid for secu-
lar services from the religious services in church-related schools.
But the legislators failed to recognize the significance of Mr. Chief
Justice Burger's nonentanglement test. He concluded that "the
cumulative impact of the entire relationship arising under the stat-
utes in each State involves excessive entanglement between gov-
ernment and religion."44

Mr. Chief Justice Burger's opinion hammers on the inadequa-

38. 403 U.S. 602 (1971). Lemon involved a Pennsylvania statute and was consol-
idated with another case, Robinson v. DiCenso, 403 U.S. 602 (1971) (No. 70-570), in-
volving a Rhode Island statute.

39. Walz v. Tax Conum'n, 397 U.S. 664, 668 (1970).
40. R.I. GEN. LAws ANN. § 16-15-1 (Supp. 1970).
41. PA. STAT. ANm. tit. 24, §§ 5601-5609 (Purdon Supp. 1971). See note 38 supra.
42. 403 U.S. at 609.
43. Id. at 610.
44. Id. at 614.
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cies of the Allen argument. Mr. Justice White reasoned in Allen
that secular and religious aspects of education in parochial schools
must be strictly separated for the schools to qualify for aid. But,
says the Chief Justice, because of the religious character and pur-
pose of the Roman Catholic elementary schools and the ines-
capable fact that parochial schools constitute an integral part of
the religious mission of the Catholic Church, there is a grave po-
tential that "a dedicated religious person, teaching in a school affil-
iated with his or her faith and operated to inculcate its tenets, will
inevitably... find it hard to make a total separation between secu-
lar teaching and religious doctrine. '45

In order to avoid that potential violation of the establishment
clause, a comprehensive, discriminating and continuing state sur-
veillance will inevitably be required. And, concludes the Chief
Justice, "[u Inlike a book, a teacher cannot be inspected once so as
to determine the extent and intent of his or her personal beliefs
and subjective acceptance of the limitations imposed by the First
Amendment. These prophylactic contacts will involve excessive
and enduring entanglement between state and church."'

Mr. Justice White, not surprisingly, protested this addition to
his religious-secular distinction.

The Court thus creates an insoluable paradox for the State
and the parochial schools. The State cannot finance secu-
lar instruction if it permits religion to be taught in the
same classroom; but if it exacts a promise that religion not
be so taught-a promise the school and its teachers are
quite willing, and on this record, able to give-and en-
forces it, it is then entangled in the "no entanglement"
aspect of the Court's Establishment Clause jurispru-
dence.47

In a companion case decided the same day, Tilton v.
Richardson,4 Mr. Chief Justice Burger again announced the judg-
ment of the Court. This time, however, the facts and outcome were
different. At issue was a federal program providing construction
grants for buildings and facilities at church-affiliated universities
and colleges used exclusively for secular educational purposes. 49

Again he rested his holding on the cumulative impact of the grant
program. But this time the record showed that on college and uni-
versity campuses the religious and secular educational functions

45. Id. at 618-19.
46. Id. at 619.
47. Id. at 668 (White, J., concurring in part and dissenting in part).
48. 403 U.S. 672 (1971).
49. 20 U.S.C. §§ 711-721 (1970) (repealed by Act of June 23, 1972, Pub. L. No. 92-

318, § 161(b) (2), 86 Stat. 303 (1972)).
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are in fact separable. Indeed, observed the Chief Justice, "the par-
ties stipulated in the District Court that courses at these institu-
tions are taught according to the academic requirements intrinsic
to the subject matter and the individual teacher's concept of pro-
fessional standards. '50

Since in the Lemon case, another district court had made a
similar finding on the elementary and secondary school level
which the Chief Justice had found insufficient, the distinction
loses much of its persuasiveness. 51 Is the Chief Justice stating a
lesser regard for or trust in the professionalism of elementary
school teachers? Or is he denying that in lower grades courses will
be taught "according to the academic requirements intrinsic to the
subject matter"? It is only when he turns to a consideration of en-
tanglement that one finds a more plausible foundation. College
students, it seems, are less susceptible to religious indoctrination;
college courses tend to limit the opportunities for sectarian influ-
ences, and colleges and universities are characterized by a high
degree of academic freedom.

Aid to higher and lower education in church-related institu-
tions, it seems, does not depend on a school's ability to perform
secular services well. Rather, it depends on a religious test. Insti-
tutions of higher learning are assumed to distinguish or are al-
lowed to prove that secular courses are distinguished from
religious courses, and that the former are taught according to pro-
fessional standards. Elementary and secondary schools, however,
are assumed to be incapable of such separation and are not given
an opportunity to prove otherwise.5 2

Finally, the Chief Justice continues in Tilton, government en-
tanglements with religion in this case are minimal because "unlike
the direct and continuing payments under the Pennsylvania pro-
gram, and all the incidents of regulation and surveillance, the Gov-
ernment aid here is a one-time, single-purpose construction
grant. 53 In short, substantial brick and mortar facilities (libraries,
language laboratories, science buildings and a fine arts complex)
given directly to church-related institutions of higher education do
not infringe on the establishment clause, but salary supplements

50. 403 U.S. at 681.
51. See 403 U.S. at 666 (White, J., concurring in part and dissenting in part).
52. If a religious test for public office was so unacceptable to the Founders that

they wrote a prohibition into the Constitution, article VI, clause 3, one wonders how
they would countenance a religious test as a criteria for sharing in public funds for
secular education in church-affiliated schools!

53. 403 U.S. at 688.
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to teachers of secular subjects and physical materials given to
teach secular subjects on the elementary and secondary level do.

The distinction was too much for Messrs. Justices Douglas,
Black and Marshall. "The public purpose in secular education is,
to be sure, furthered by the program. Yet the secular purpose is
aided by making the parochial school system viable. '54 This twist
of the nonestablishment doctrine did not satisfy more objective
critics either. Not only is there a double standard for lower and
higher education, but there is a double standard for church-related
institutions and secular recipients of government grants. As Pro-
fessor Giannella observes:

The question still remains whether religiously neutral pe-
riodic auditing in and of itself constitutes excessive entan-
glement. In Walz the Court eschewed the administrative
entanglements of tax valuation of church property, tax
liens, and tax foreclosures, none of which requires differen-
tiating the religious from the secular. In distinguishing
the post-construction audits required by the Higher Edu-
cation Facilities Act, the Chief Justice in Tilton relied only
in part on the fact that no segregation would have to be
made between secular and religious expenditures. He re-
ferred also to the absence of continuing financial relation-
ships and annual audits. Nonetheless, it is difficult to
believe that the periodic auditing requirement is crucial.
If so, it would lead to anomalous results. Although the
state could subsidize the construction of a new hospital
wing or college facility for a religiously affiliated institu-
tion, it could not finance continuing health programs for
indigents or an experimental education program carried
on within a subsidized building.55

"In addition," Professor Giannella adds, in obvious reference
to the political divisiveness argument, "any confrontation or con-
flicts that might arise from auditing would be of the kind and order
as those involving secular recipients of state subsidies. '5 6 The test
of entanglement is unsatisfactory in other respects as well. Ini-
tially, its implications are unclear and secondly, the Court admit-
ted in Walz that entanglement is a matter of degree.5 7 The
uncertainty of the test may well lead to increased confrontations
and the suspicion of arbitrariness or even prejudice on the part of
the Justices.

54. Id. at 692 (Douglas, J., dissenting in part).
55. Giannella, Lemon and Tilton: The Bittersweet of Church-State

Entanglement, 1971 SuP. CT. REV. 147, 173 (emphasis added).
56. Id.
57. 397 U.S. at 674.
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Finally, the need for surveillance raises several questions.
Why, in the teaching of secular subjects, or the use of secular
materials, must religiously-affiliated schools be subjected to a dif-
ferent standard of surveillance than public schools? One reason
some parents choose religiously-affiliated schools is their fear that
public school teachers impose a "religion of secularism."' 8

Granted that the legislation is for a clearly secular purpose, and as
in Lemon, recipients of aid agree not to teach religion, should not
the same standard of surveillance be applicable to both public and
religiously-affiliated schools? The Chief Justice notwithstanding, a
double standard of surveillance does indicate an assumption of
bad faith and most assuredly poses an equal protection question.
Further, a possible "potential hazard" differs from an actual viola-
tion of the constitution. Speaking later in Roemer v. Board of Pub-
lic Works,5 9 Mr. Justice Blackmun wrote that "[iut has not been
the Court's practice, in considering facial challenges to statutes of
this kind, to strike them down in anticipation that particular appli-
cations may result in unconstitutional use of funds. '60 Yet this is
precisely what the Court did in Lemon.

Most critical to the Court's divergent holdings in Lemon and
Tilton is the distinction between elementary and secondary
schools on the one hand, and colleges and universities on the
other. The reasoning is based again on a religious test and draws a
line that does not accurately reflect the problem. Professor Gian-
nella comments'that:

The Court's point is probably well taken that religion is
more central to the activities of parochial schools than to
those of most church-related colleges. But it is highly
questionable to conclude that the risk of sectarian instruc-
tion creeping into a parochial school's physics course is
greater than the risk of a similar entry into a college his-
tory course. One must look to the nature of the aid as well
as the nature of the recipient in evaluating the need for
surveillance.

6 1

Indeed, commenting on a later case 62 decided on the basis of
Tilton, one Court critic points out that the aided Baptist college
had more required religious courses and stricter chapel attend-
ance requirements than most Catholic grammar schools.63

58. Abington School Dist. v. Schempp, 374 U.S. 203, 225 (1963).
59. 426 U.S. 736 (1976).
60. Id. at 761.
61. Giannella, supra note 55, at 175.
62. Hunt v. McNair, 413 U.S. 734 (1973).
63. Id. at 743-44.
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CURRENT HISTORY

The seeds of the Lemon-Tilton distinctions were not long in
bearing fruit. In 1973 the Court decided Committee for Religious
Education and Religious Liberty v. Nyquist.64 The state of New
York provided financial assistance in several ways to nonpublic
schools serving a high concentration of pupils from low-income
families. Among other restrictions, the grants could not exceed
forty dollars per pupil nor fifty percent of comparable expenses in
the public school system. Mr. Justice Powell, writing for the Court,
struck down a portion of the statute,65 holding that:

No attempt is made to restrict payments to those expendi-
tures related to the upkeep of facilities used exclusively
for secular purposes, nor do we think it possible within the
context of these religion-oriented institutions to impose
such restrictions.... [I]t simply cannot be denied that
this section has a primary effect that advances relig-
ion .... *66

He admitted that the legislature might have supposed that at
least fifty percent of the ordinary public school maintenance and
repair budget would be devoted to purely secular facility upkeep in
sectarian schools, but he dismissed this as a mere statistical judg-
ment inadequate to guarantee separation. 67

The second program allowed direct grants of fifty to one hun-
dred dollars per child (but no more than fifty percent of the tuition
actually paid) as reimbursement to poverty level parents who send
their children to nonpublic schools. Mr. Justice Powell used the
effect test, claiming that in this case parents acted only as conduits
of unrestricted funds to religious schools, since the grants contain
no restrictions to guarantee the separation between secular and
religious educational functions.68

The third program provided state income tax credit to parents
of nonpublic school children whose family income was over five
thousand but less than twenty-five thousand dollars. Mr. Justice
Powell would have none of it, for there is no relevant distinction
between this tax forgiveness statute and the direct grant program.
"The qualifying parent . . . under either program receives the

64. 413 U.S. 756 (1973). Nyquist was decided with a companion case, Sloan v.
Lemon, 413 U.S. 825 (1973).

65. N.Y. EDUC. LAw art. 12, §§ 549-553 (McKinney Supp. 1972-1973).
66. 413 U.S. at 774.
67. Id. at 777-78. The fact that 80-90% of the time and space allocation and 70-

80% of the personnel utilization of the private school, is routinely devoted to fulfil-
ling state-mandated secular education requirements was apparently not part of the
court record.

68. Id. at 780-83.
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same form of encouragement and reward for sending his children
to nonpublic schools. '69 He then struggled to differentiate this
case from Walz, concluding that "it should be apparent that in
terms of the potential divisiveness of any legislative measure, the
narrowness of the benefited class would be an important factor. '70

Nyquist, despite its weaknesses, is most likely to be the con-
trolling precedent in a federal tax credit challenge, and in examin-
ing that issue, the majority opinion will be useful for analysis. Mr.
Chief Justice Burger, with Mr. Justice Rehnquist, joined the
Court's opinion with respect to the maintenance and repair provi-
sion, and with Mr. Justice White, dissented as to the tuition grant
and tax credit programs. The Chief Justice focused on three weak-
nesses of the majority position. Concerning the first he wrote that

[i]t is beyond dispute that the parents of public school
children in New York and Pennsylvania presently receive
the "benefit" of having their children educated totally at
state expense; the statutes enacted in those states and at
issue here merely attempt to equalize that "benefit" ....
It is no more than simple equity to grant partial relief to
parents who support the public schools they do not use.71

Concerning the conduit theory, Mr. Chief Justice Burger noted
that there are numerous forms of governmental assistance that
can legitimately be channelled to religious ends, such as social se-
curity benefits or G.I. Bill payments, which are not subject to "non-
religious use" restrictions, and which the majority of the Court
would not find unconstitutional. In addition,

[f]or purposes of constitutional adjudication of that issue,
it should make no difference whether 5%, 20%, or 80% of
the beneficiaries of an educational program of general ap-
plication elect to utilize their benefits for religious pur-
poses. The "primary effect" branch of our three-pronged
test was never ... intended to vary with the number of

69. Id. at 791.
70. Id. at 794. Again, it is difficult to escape the conclusion that a religious test

is being applied. If the benefitted class had encompassed a broader range of reli-
gious groups, as in Tilton, or a more quaint group, as in Yoder, Mr. Justice Powell's
argument would have been even weaker. In Sloan he made the same argument.
413 U.S. at 831. Apparently he found unpersuasive the fact that "the benefitted
class" was already doubly taxed by having to pay for the public schools from which
they did not benefit, as well as the tuitions at the religious schools where the major-
ity of the expense went to meeting state-mandated requirements in secular sub-
jects. Some commentators have found in Sloan a significant distinction between
the indirect and insignificant benefit accruing to schools and the real effect of aiding
all parents, which is precisely the effect of the tax credit concept. See also Hearings
on H.R. 9332 Before the House Comm. on Ways and Means, 95th Cong., 2d Sess. 116
(1977-1978) (statement of William B. Ball).

71. 413 U.S. at 803 (Burger, C.J., concurring in part and dissenting in part).
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churches benefited by a statute under which state aid is
distributed to private citizens.72

Mr. Justice Rehnquist, joined by the Chief Justice and Mr. Jus-
tice White, found "both the Court's reasoning and result all but
impossible to reconcile" with Walz, Allen and Everson.73 Mr. Jus-
tice White, joined by the Chief Justice and Mr. Justice Rehnquist,
also dissented on the tuition grant and tax credit laws, arguing that
these had a clearly secular legislative purpose.74

While the dissenters seem clearly to have the better argument,
the majority was not persuaded, and the results may not be alto-
gether what they had in mind. In an excellent analysis of
Nyquist,75 Professor Richard E. Morgan pointed to one probable
result:

Mr. Justice Powell's argument, that allocations will be
fought over no matter the route they take to the sectarian
institutions, is surely sound. The outstanding problem
with all this is that the premise is almost universally unex-
amined. If the involvement of fighting religious groups in
the political process is the danger to be avoided, does it
obviously follow that the least risky strategy is to deny aid
and avoid entanglements? Is it not at least possible that
the obdurate exclusion of church-related institutions from
governmental programs which utilize other governmental
entities will produce higher levels of strife than would be
created through hard bargaining for shares if the religious
institutions were included in the program? 76

Whatever else one may say of Nyquist, it was a far more effec-
tive trigger for political division along religious lines than any
other single case in the aid to religious-schools sequence. 77 Never-

72. Id. at 804 (Burger, ClJ., concurring in part and dissenting in part).
73. Id. at 806 (Rehnquist, J., dissenting in part).
74. Id. at 823 (White, J., dissenting).
75. Morgan, The Establishment Clause and Sectarian Schools: A Final Install-

ment?, 1973 SuP. CT. REV. 57.
76. Id. at 96.
77. Professor Morgan proved somewhat prophetic. Immediately following

Nyquist the Catholic League for Religious and Civil Rights was formed to provide a
counterbalance to groups such as the Committee for Public Education and Reli-
gious Liberty (the appellant in Nyquist). A leading Catholic author in the field,
Professor Virgil Blum, argued that the Court in the Lemon-Nyquist sequence
showed itself to be imbued with an anti-Catholic bias. Particularly galling to Pro-
fessor Blum is the Court's rejection of well-established rules of law in deciding con-
stitutional questions that directly concern Catholics. The only solution he could
urge was greater political activism by Catholics. Weber, Bishops in Politics: The Big
Plunge, 134 AMERICA 220 (1976). This is not to argue that Nyquist was the sole
cause for the spectacular growth in Catholic activism. Roe v. Wade, 410 U.S. 113
(1973), decided the same calendar year, was considered even more alarming by the
Catholic leaders. In the meantime the Committee for Public Education and Reli-
gious Liberty, a collection of some 27 separationist and secularist groups, en-
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theless, the Court has continued to follow the directions set in the
Lemon-Tilton-Nyquist cases.

In Levitt v. Committee for Public Education and Religious
Liberty,78 Mr. Chief Justice Burger, relying explicitly on Nyquist,
invalidated New York payments to nonpublic schools as reim-
bursement for the expenses of keeping various records, making re-
ports and administering tests to pupils-all of which were required
by state law.79 The appellants had argued that the state should be
permitted to pay for any activity mandated by state law, but the
Chief Justice rested his opinion on the lack of an identifiable and
separable secular function 8° in the legislation and on the lack of
state audits of school financial records.8 1 The presence of state au-
dits would, of course, have run afoul of the excessive entanglement
test. In addition the element of suspicion of a possible potential
infringement becomes critical. As Mr. Chief Justice Burger ob-
serves:

[No I attempt is made under the statute, and no means are
available, to assure that internally prepared tests are free
of religious instruction.

We cannot ignore the substantial risk that these ex-
aminations, prepared by teachers under the authority of
religious institutions, will be drafted with an eye, uncon-
sciously or otherwise, to inculcate students in the religious
precepts of the sponsoring church.82

In the 1975 case, Meek v. Pittenger,83 Mr. Justice Stewart, writ-
ing for the Court, held invalid two Pennsylvania programs for chil-
dren enrolled in nonpublic schools. The first had authorized the
lending of secular instructional materials and equipment. The sec-
ond had supplied auxiliary services, including counseling, testing
and psychological services, speech and hearing therapy, teaching
and related services for exceptional children, for remedial stu-
dents and for the educationally disadvantaged. Mr. Justice Stew-
art went a long way toward rejecting the secular-sectarian
distinction worked out in Schempp and Allen without actually re-

couraged by its success in New York, was reorganized on a national level to pursue
its separationist interests more effectively. The lesson of Nyquist, learned intui-
tively by the various interest groups, has been reinforced by more scholarly analy-
sis: political militancy is effective in religion clause litigation. F. SORAuF, WALL oF
SEPARATION 59 (1976).

78. 413 U.S. 472 (1973).
79. Id. at 481-82.
80. Id. at 481.
81. Id. at 479.
82. Id. at 480.
83. 421 U.S. 349 (1975).
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pudiating those holdings.84 Concerning the first program, he wrote
that "[elven though earmarked for secular purposes, 'when it
flows to an institution in which religion is so pervasive that a sub-
stantial portion of its functions are subsumed in the religious mis-
sion,' state aid has the impermissible primary effect of advancing
religion."

85

His opinion rejecting the secular services program substituted
a "religious atmosphere" test for the secular purpose-primary ef-
fect test of Schempp. Even though the services would be per-
formed by public school personnel not under the control of
religious authority

they are performing important educational services in
schools in which education is an integral part of the domi-
nant sectarian mission and in which an atmosphere dedi-
cated to the advancement of religious belief is constantly
maintained. The potential for impermissible fostering of
religion under these circumstances, although somewhat
reduced, is nonetheless present.8 6

Finally, he added, the potential for divisive conflict is created by
such aid requirements.

The dissenting opinions indicate the increasingly wide divi-
sions within the Court. Mr. Justice Rehnquist, joined by Mr. Jus-
tice White, attacked the majority's distinction between textbooks
and instructional materials and equipment as constitutionally in-
significant. Concerning guidance counselors, for example, he ob-
served:

[T]he Court's conclusion that the dangers presented by a
state-subsidized guidance counselor are the same as those
presented by a state-subsidized chemistry teacher is ap-
parently no more than an ex cathedra pronouncement on
the part of the Court, if one may use that term in a case
such as this, since the District Court found the facts to be
exactly the opposite-after consideration of stipulations of
fact and an evidentiary hearing-

The Commonwealth, recognizing the logistical reali-
ties, provided for traveling therapists rather than trav-
eling pupils. There is no evidence whatsoever that the
presence of the therapists in the schools will involve
them in the religious missions of the schools .... The

84. The Court, without a majority opinion, upheld a textbook statute similar to
Allen. Id. at 373. Mr. Justice Brennan, joined by Messrs. Justices Douglas and Mar-
shall, dissented, holding that the political divisive factor explored in Lemon must
now be controlling. Id. at 374-75 (Brennan, J., dissenting).

85. 421 U.S. at 365-66 (quoting Hunt v. McNair, 413 U.S. 734, 743 (1973)).
86. Id. at 371-72.
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notion that by setting foot inside a sectarian school a
professional therapist or counselor will succumb to
sectarianization of his or her professional work is not
supported by any evidence. 87

Mr. Chief Justice Burger's dissent was, if anything, even more
harsh:

Indeed, I see.., much potential for divisive political
debate in opposition to the crabbed attitude the Court
shows in this case.

If the consequence of the Court's holding operated
only to penalize institutions with a religious affiliation, the
result would be grievous enough; nothing in the Religion
Clauses of the First Amendment permits governmental
power to discriminate against or affirmatively stifle reli-
gions or religious activity... But this holding does more:
it penalizes children-children who have the misfortune to
have to cope with the learning process under extraordina-
rily heavy physical and psychological burdens, for the
most part congenital. This penalty strikes them not be-
cause of any act of theirs but because of their parents'
choice of religious exercise. 88

In a 1976 case, Roemer v. Board of Public Works,89 the Court
continued its distinction between elementary and higher educa-
tion, upholding a Maryland law providing annual grants of fifteen
percent of the state's full-time pupil appropriation for a student in
a state college system "to private colleges, among them religiously
affiliated institutions, subject only to the restrictions that the funds
not be used for 'sectarian purposes.' ,9 The Court, speaking
through Mr. Justice Blackmun, found a secular legislative purpose
"supporting private higher education generally, as an economic al-
ternative to a wholly public system."9 1 The Court found the pri-
mary effect to be no different from that found in Tilton and Hunt.
Mr. Justice Blackmun's analysis of the "entanglement" and "sur-
veillance" problems is instructive:

We must assume that the colleges ... will exercise their
delegated control over use of the funds in compliance with
the statutory, and therefore the constitutional, mandate.
It is to be expected that they will give a wide berth to "spe-
cifically religious activity," and thus minimize constitu-
tional questions. Should such questions arise, the courts

87. Id. at 392 (Rehnquist, J., concurring in part and dissenting in part) (quoting
the district court opinion, 374 F. Supp. 639, 657 (E.D. Pa. 1974)).

88. Id. at 386 (Burger, C.J., concurring in part and dissenting in part).
89. 426 U.S. 736 (1976).
90. Id. at 739.
91. Id. at 754.

19781



CREIGHTON LAW REVIEW

will consider them. 92

In a statement quoted earlier, Mr. Justice Blackmun continued: "It
has not been the Court's practice, in considering facial challenges
to statutes of this kind, to strike them down in anticipation that
particular applications may result in unconstitutional use of
funds. '93 This is a different standard than is issued for primary
and secondary schools. As for excessive entanglement, the Justice
observed that "the District Court found that in this case 'there is
no necessity for state officials to investigate the conduct of particu-
lar classes of educational programs to determine whether a school
is attempting to indoctrinate its students under the guise of secu-
lar education.' "9 Additionally, as he noted,

[o] ccasional audits are possible here, but we must accept
the District Court's finding that they would be "quick and
nonjudgmental." They and the other contacts between the
Council and the colleges are not likely to be any more en-
tangling than the inspections and audits incident to the
normal process of the colleges' accreditations by the
State.

95

In answering the "political divisiveness" argument, Mr. Justice
Blackmun noted that the danger is lessened when the school is not
an elementary or secondary school, but a college with a wider,
more diverse constituency. Furthermore, there is a diminishing
danger when the aid is extended to private colleges generally,
more than two thirds of which have no religious affiliation. This is
in contrast to Nyquist, where ninety-five percent of the aided
schools were Roman Catholic. In addition, the substantial auton-
omy of the aided schools "was thought to mitigate political divi-
siveness, in that controversies surrounding the aid program are
not likely to involve the Catholic Church itself, or even the reli-
gious character of the schools, but only their 'fiscal responsibility
and educational requirements.' ",96

The Court's 1977 decision in Wolman v. Walter97 adds no new
principles for the handling of school aid cases, but perhaps no case
better expresses the state into which constitutional adjudication
has fallen. In 1976 the legislature of Ohio passed a statute98 au-
thorizing six forms of aid9 9 to nonpublic schools.

92. Id. at 760-61.
93. Id. at 761.
94. Id. at 762 (citations omitted).
95. Id. at 764 (citations omitted).
96. Id. at 765-66.
97. 433 U.S. 229 (1977).
98. Omo REv. CODE ANN. § 3317.06 (Supp. 1976).
99. Those forms authorized were: (1) purchasing secular textbooks approved
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The statute was drawn with two objectives in mind-to aid pri-
vate schools and to meet the constitutional standards established
in the Nyquist-Levitt-Meek-Roemer line of cases. Despite Ohio's
attempt to follow the lead of the Court, the Justices were sharply
divided in their opinions.1°° The Court not only found itself in the
unenviable role of nit-picking, but had to rely on a variety of tests
to come to a common judgment.

The Justices' reasoning is instructive in this regard. Mr. Chief
Justice Burger and Mr. Justice Stewart wrote no separate opin-
ions. Mr. Justice Blackmun proposed the now familiar three-prong
test: "In order to pass muster, a statute must have a secular legisla-
tive purpose, must have a principal or primary effect that neither
advances nor inhibits religion, and must not foster an excessive
government entanglement with religion." 10 1 He found no trouble
with the secular legislative purpose, and centered his argument on

by the superintendent of public instruction for use in the public schools for loan to
the children; (2) supplying such standardized tests and scoring services as are used
in the public schools with nonpublic school personnel not being involved in the test
drafting or scoring; (3) providing speech and hearing diagnostic services and diag-
nostic psychological services in the nonpublic schools, with the personnel perform-
ing the services being local board of education employees, physicians being hired
on a contract basis, and treatment to be administered on nonpublic school prem-
ises; (4) supplying to students needing specialized attention therapeutic, guidance
and remedial services by employees of the local board of education or the State
Department of Health, the services to be performed only in public schools, public
centers, or in mobile units located off nonpublic school premises; (5) purchasing
and loaning to pupils or their parents upon individual request instructional materi-
als and instructional equipment of the kind used in public schools and that is inca-
pable of diversion to religious use; and (6) providing field trip transportation and
services such as are provided to public school students. Id. See 433 U.S. at 229-30.

100. Messrs. Justices Blackmun and Stewart upheld the constitutionality of
textbooks, testing and scoring services, diagnostic and therapeutic services, but
struck down instructional materials and field trips. Mr. Chief Justice Burger and
Messrs. Justices Rehnquist and White upheld all six of the programs; Mr. Justice
Brennan upheld only the textbook provision, and held the rest unconstitutional.
Mr. Justice Marshall upheld only the diagnostic services and was uncertain about
the testing and scoring service. Mr. Justice Powell upheld all the services except
the instructional materials and equipment provision, but indicated he would up-
hold a more tightly drawn provision in that area, and Justice Stevens would strike
down all but the therapeutic and diagnostic services. The following chart illustrates
the court voting on this issue.

Bu Re Wh Po BI St Stev Ma Br

Textbooks + + + + + + - - + (7-2)
Testing & Scoring + + + + + + - - - (6-3)
Diagnostic Services + + + + + + + - - (8-1)
Therapeutic Services + + + + + + + - - (7-2)
Instructional Materials + + + .-.. (3-6)
Field Trips + + + + .-.. (4-5)

101. 433 U.S. at 236.
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the latter two tests. Mr. Justice White based his vote on the rea-
soning in his Nyquist dissent, and Mr. Justice Rehnquist on his
dissent in Meek. Mr. Justice Brennan argued solely on the basis of
the potential for political division along religious lines, given the
large sums of money at stake. 0 2 Mr. Justice Marshall supported
the political divisiveness argument and added his own principle of
a distinction between general welfare programs and educational
assistance programs. The distinction, as he explained in a foot-
note, "is between programs that help the school educate a student
and welfare programs that may have the effect of making a student
more receptive to being educated."'1 3 He then proceeded to de-
clare unconstitutional therapeutic services, i.e., academic guidance
and counseling, which are designed to have precisely the welfare
effects he stipulated!

Mr. Justice Powell accepted the basic reasoning of Mr. Justice
Blackmun, but warned against any compulsion to find "analytical
tidiness" in pursuit of blind constitutional absolutism.'04 Mr. Jus-
tice Stevens announced his return to Mr. Justice Black's original
Everson test that "[n]o tax in any amount, large or small, can be
levied to support any religious activities or institutions, whatever
they may be called, or whatever form they may adopt to teach or
practice religion."' 05 Not only did he ignore the fact that the aid is
for students receiving secular aids and services, but he further
blurred his absolutism by admitting that "[t]he State can plainly
provide public health services to children attending nonpublic
schools."'1 6 It is small wonder, granted this melting pot of consti-
tutional theories, that Senator Moynihan said that Wolman "may
be the most embarrassing decision in the modern history of the
Court."

07

POLITICAL DIVISIONS ALONG RELIGIOUS LINES

It may be helpful at this point to address the religious conflict
argument that has begun to appear regularly in Supreme Court
opinions, primarily in terms of state aid to private education and
the dangers of entanglement. 0 8 "A broader base of entanglement

102. Id. at 256, Brennan, J., concurring and dissenting).
103. Id. at 259 n.4 (Marshall, J., concurring in part and dissenting in part).
104. Id. at 263 (Powell, J., concurring in part, concurring in the judgment in part,

and dissenting in part).
105. Id. at 265 (Stevens, J., concurring in part and dissenting in part) (quoting

Everson v. Board of Educ., 330 U.S. 1, 16 (1947)).
106. Id. at 266 (Stevens, J., concurring in part and dissenting in part).
107. Moynihan, supra note 1, at 36.
108. Committee for Pub. Educ. and Religious Liberty v. Nyquist, 413 U.S. 756,

794-98 (1973); Lemon v. Kurtzman, 403 U.S. 602, 622 (1971); Walz v. Tax Comm'n, 397
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of yet a different character is presented by the divisive political
potential of these state programs,"10 9 wrote Mr. Chief Justice Bur-
ger in Lemon. After sketching a scenario of rising political activ-
ism in a community where people "will find their votes aligned
with their faith,"1 10 he continued:

Ordinarily political debate and division, however vigorous
or even partisan, are normal and healthy manifestations of
our democratic system of government, but political divi-
sion along religious lines was one of the principal evils
against which the First Amendment was intended to pro-
tect .... The potential divisiveness of such conflict is a
threat to the normal political process .... M

Mr. Chief Justice Burger's reasoning is troubling in several re-
gards. By writing that "ordinary debate and division, however vig-
orous or even partisan, are normal and healthy manifestations" he
implies that religious debate is abnormal and unhealthy. The
Chief Justice seems to take a narrow, negative view of religious
conflict as evil, without acknowledging that conflicting religious
viewpoints, properly channeled, can be a major asset in a society.
"Individuals and groups of persons can differ in their ways of
thinking, feeling and behaving without negative consequences for
themselves or for society. In fact, such differences can be enrich-
ing and beneficial."' 12

Mr. Chief Justice Burger, of course, distinguishes religious
conflict from other divisions, but even here his argument rests on
weak grounds. In speaking precisely to the question of religious
conflict, it has been suggested that

conflict is a form of social interaction. It relieves tensions.
It forces contending groups to modify their claims. It is
often the only way that groups may express opposition to
ideas and practices they abhor. Uncontrolled conflict (and
violence) can be destructive, but the important task of cre-
ating and maintaining a productive social system is sub-
verted by denying the efficacy of conflict in stabilizing the
social order and advancing the commonweal. The impor-
tant task is not, therefore, the indiscriminate and undis-
ciplined elimination of conflict, but rather the creation and

U.S. 664, 695 (1970); Board of Educ. v. Allen, 392 U.S. 236, 248-49 (1968); Abington
School Dist. v. Schempp, 374 U.S. 203, 207 (1963); See also Wolman v. Walter, 433
U.S. 299 (1977); Roemer v. Board of Pub. Works, 426 U.S. 736 (1976). A more exten-
sive version of this analysis may be found in Weber, School Aid and Political
Divisions, 38 THE JUBiST 203 (1978).

109. 403 U.S. 602, 622 (1971).
110. Id.
111. Id.
112. R. NYE, CONFLCT AMONG HuMANs xii (1973).
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preservation of devices whereby conflict can be made so-
cially productive. 113

Religious group conflict and interplay (in principal, at least)
"are of the very essence of our kind of democratic society, which
abhors in its ideals every form of uniformitarianism and totalitari-
anism."114 In fact, properly channeled religious conflict has been
defended precisely because of its value in the political arena. 115

Without conflict over society's basic values, there will be no reform
or revolution of ideas, "no self-purification and examination of mo-
tives, no progress or setting of new goals; there will be only a shal-
low tolerance which holds everything to be true because nothing is
true."116

Not only does the Chief Justice ignore the good consequences
that may result from well-channeled religious conflict, but he also
seemingly misunderstands the nature of such conflict by assuming
that religion can be separated from other issues. This might theo-
retically be possible if policy battles were limited to noncontrover-
sial economic details, but it is contrary to the facts of American
history. The political process in its most significant moments has
concerned itself with the great human issues, which, not surpris-
ingly, have been entwined with great religious issues: religious
freedom, freedom from England, abolition of slavery, freedom of
the press, civil rights for blacks, Indians, women, homosexuals,
and so on, the moral rightness or wrongness of American wars,
birth control, abortion and euthanasia, and of course aid to private
schools. 117 Any attempt to eliminate religious views from public
debates on issues having religious ramifications is not only impos-
sible but could itself constitute a form of religious discrimination.
Indeed, attempting to separate religious conflict from other conflict
and to remove it from the political process might well have the op-
posite effect, i.e., to deepen social cleavages by reducing the cross-
pressures that come from individuals having varieties of interests
and the need to compromise, persuade and combine forces, a need
inherent in the political process." 8

113. Hager, Religious Conflict in the United States, 12 J. Soc. IssUEs 7 (1956).
114. Herberg, Religious Group Conflict in America, in RELIGION AND SOCIAL

CONFLICT 157 (Lee and Marty ed. 1964).
115. Marty, Epilogue: The Nature and Consequences of Social Conflict for Reli-

gious Groups, in RELIGION AND SOCIAL CONFLICT 174 (Lee and Marty ed. 1964).
116. Id.
117. For an excellent discussion of the interrelations of religion and politics

throughout American history, including an analysis of voting behavior, see Lipset,
Religion and Politics in American History, in RELIGIOUS CoNFLICT IN AMEMCA 60-89
(E. Raab ed. 1964).

118. For an elaboration of this point, see Coleman, Social Cleavage and Reli-
gious Conflict, 12 J. Soc. IssuEs 44-56 (1956).
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The Chief Justice wishes to separate ordinary political debate
and division from religious debate and division on the principle
that political divisions along religious lines was "one of the princi-
ple evils against which the First Amendment was intended to pro-
tect."119 This recent, oft-repeated Court interpretation may be
traced to an unsubstantiated one-sentence statement of Professor
Paul A. Freund. 120 This assertion does the Founding Fathers an
injustice. Neither Madison nor Jefferson was ever under the illu-
sion that he could forestall political divisions along religious lines;
the historical record indicates that they were quite willing to use
the existing divisions for their own purposes. 12 1 Their attitudes to-
ward religious divisions were far more sophisticated than Profes-
sor Freund's statement would indicate. If one may take the
Federalist numbers 10 and 51 as indicating the mind of Madison
(and there is no indication that Jefferson disagreed with Madison
on this point), his view was as follows: "As long as the reason of
man continues fallible, and he is at liberty to exercise it, different
opinions will be formed."'1 22 Religion is one of the areas in which
different opinions will always be found, along with economics and
government, and around which factions will form. There are two
ways to control the effects of such factions: control their causes or
control their effects. In order to control the causes of faction, one
must either destroy the liberty that is essential for differences of
opinion to flourish, or "to give every citizen the same opinions, the
same passions and the same interests."' 23 Since Madison saw the
control of the causes of faction to be worse than the factions them-
selves, he turned to the effects. Madison was not interested in pro-
tecting against potential political divisions along religious lines,
but in controlling the effects of such divisions precisely by treating
religious divisions on an equal basis with other cleavages.

In protecting against the effects of division, Madison took pre-
cisely the opposite tack of Mr. Chief Justice Burger; he reduced
religious division to ordinary dimensions, giving religion neither
special consideration nor special hindrance. Madison treated re-
ligion as an equal cause of faction with others (although he

119. Lemon v. Kurtzman, 403 U.S. 602, 622 (1971).
120. Freund, Public Aid to Parochial Schools, 82 HARv. L. Rnv. 1680 (1969).

"While political debate and division is normally a wholesome process for reaching
viable accommodations, political division on religious lines is one of the principal
culls that the first amendment sought to forestall." Id. at 1692.

121. T. Buckley, Church and State in Virginia: 1776-1787 (December, 1973) (un-
published doctoral dissertation, University of California at Santa Barbara).

122. THE FEDERAIusT No. 10, at 78 (J. Madison) (B. Wright ed. 1961) [hereinafter
cited as THE FEDERAuST].

123. Id.
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thought that property is the most potent and durable source), and
he proposed the same republican remedy for religious divisions.
As he wrote to an acquaintance after the first amendment was
adopted:

The tendency to a usurpation on one side or another,
or to a corrupting coalition or alliance between them, will
best be guarded against by an entire abstinance of the gov-
ernment from interference in any way whatever, beyond
the necessity of preserving public order and protecting
each sect against trespasses on its legal rights by others. 124

Secondly, Madison looked for a political rather than judicial
remedy; he noted that

[i]n a free government the security for civil rights
must be the same as that for religious rights. It consists in
the one case in the multiplicity of interests, and in the
other in the multiplicity of sects. The degree of security in
both cases will depend on the number of interests and
sects; and this may be presumed to depend on the extent
of country and number of people comprehended under the
same government.1 25

Mr. Chief Justice Burger writes impatiently, "lilt conflicts
with our whole history and tradition to permit questions of the Re-
ligion Clauses to assume such importance in our legislatures and
in our elections that they could divert attention from the myriad
issues and problems that confront every level of government. 26

One may respectfully disregard the historical inaccuracy of this as-
sertion and rely on Madison's answer that it is the size of the coun-
try and structure of the government that must secure the national
councils from that danger, and that it is precisely in the legislature
that such conflicts must be resolved.

Logically, the Chief Justice's statement might be read to im-
ply: 1) that legislatures and elections cannot properly handle con-
flict arising from differing religious views; or 2) that legislatures
and elections might legislate an establishment of religion or some-
thing contrary to the common good; or 3) finally, that it is up to the
courts to resolve the conflicts in spite of the will of the majority.
Madison's response to each of these was succinctly stated:

In the extended republic of the United States, and
among the great variety of interests, parties and sects
which it embraces, a coalition of a majority of the whole

124. IX THE Wrrinos OF JAM S MADISON 484, 487 (Hunt ed. 1901-1910), quoted
in Everson v. Board of Educ., 330 U.S. 1, 40 n.28 (1947) (Rutledge, J., dissenting).

125. THE FEDERAuST No. 51, at 324.
126. Lemon v. Kurtzman, 403 U.S. 602, 623 (1971).
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society could seldom take place on any other principles
than those of justice and the general good: whilst there be-
ing thus less danger to a minor from the will of a major
party, there must be less pretext, also, to provide for the
security of the former, by introducing into the government
a will not dependent on the latter, or, in other words, a will
independent of the society itself.127

Madison was aware that conflict over issues as deeply emo-
tional as religion might well tie up a legislature for a time,128 but he
was also aware that political realism would eventually force mod-
eration and compromise which in the long run would be far more
healthy than fiats imposted on contending parties by a will in-
dependent of the society itself. In declaring legislation unconstitu-
tional on the basis of potential political divisiveness, the Court
encourages something akin to the heckler's veto. If potential con-
flict is sufficient to tip the balance against a particular legislative
policy touching on religion, a group opposed to the policy will be
tempted to initiate or escalate conflict rather than work for an ac-
ceptable compromise. Conversely, it is equally likely that conflict
will be heightened when a majority finds itself continually stymied
by the Court, in Madison's cryptic phrase, "a will not dependent on
[a majority]." As Professor Paul Kauper has written concerning
the Court's argument in the Lemon case,

[i]f the Court is going to use its judicial power through
interpretation of the establishment clause to foreclose
from the realm of public debate and the legislative process
any measures which will excite division along religious
lines, it will be embarking on a dubious journey. If institu-
tions and groups feel that it is unjust to withhold public
funds from private schools, this feeling will not be excised
by judicial decree. 129

In summary, the argument based on religious conflict is unper-
suasive. In its most recent form, holding that the Court must pro-
tect legislatures and elections from potential political divisions
drawn along religious lines, the argument betrays a lack of appre-
ciation of the nature and value of religious conflict for society, and
goes contrary to the intentions of the Founders. These, repre-
sented by Madison, were intent upon controlling the effects of divi-
sion precisely by channeling religious division into the political
process, not upon attacking the causes of division through judicial
decisions.

127. THE FEDERALIST No. 51, at 325.
128. THE FEDERALIST No. 10.
129. Kauper, Public Aid for Parochial Schools and Church Colleges: The Lemon,

DiCenso and Tilton Cases, 13 ARiz. L REv. 567, 589 (1971).
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SUMMARY OF CURRENT PROBLEMS

The Nyquist-Levitt-Meek-Roemer-Wolman line of decisions in-
dicate that the Court is wedded, at least for the present, to the
Lemon-Tilton distinction between elementary and higher educa-
tion, and that the standards applied to each will be different. Insti-
tutions of higher education are assumed to be less able and less
desirous of inculcating religious values. Administrators and teach-
ers are assumed to adhere to higher levels of academic objectivity.
Therefore, less government surveillance is necessary, and the dan-
ger of entanglement is considerably lessened. Institutions of ele-
mentary and secondary education, on the other hand, are assumed
to be more explicitly religious, more eager to indoctrinate, rather
than simply instruct students, and less able to separate secular
and religious instruction. Administrators and teachers are as-
sumed to be less committed to professional objectivity, and more
committed to the tenets of their faith.

The difficulty with this distinction is two-fold. First, it is pre-
cisely a religious test that is employed. It is hard to escape the
conclusion that the Court is judging the eligibility of the schools
for aid on the basis of their possible general effectiveness in con-
veying a religious teaching, rather than on their ability to separate
secular and sectarian teaching or on their ability to offer quality
secular education in addition to whatever they do in their religious
education. Second, the institutions of higher education are as-
sumed innocent of any violation of the establishment clause, and
the burden of proof falls on those who would allege such a viola-
tion. Institutions of elementary and secondary education, on the
other hand, are denied aid on the basis of "potential" violation.
This is analogous to being assumed guilty until proven innocent.
In addition, as Mr. Justice Rehnquist has pointed out, the Court
has gone against available evidence to make such an assumption.
The Court has not allowed the institutions to present evidence to
demonstrate their conformity to state regulations designed to in-
sure that no aid goes to religion as such, nor has it allowed the
state to provide surveillance to insure conformity.

In short, the Court seems to have trapped the private schools
in a triangular pincher- on one side are government regulation,
fully funded competition and inflation; on another side is the "po-
tential for violation" assumption, with its alleged need for surveil-
lance; and on the third side is the forbidding of surveillance lest
there be entanglement. While such a pincher may not destroy the
private school system, it does have a strangling effect which all but
insures a denial of an alternative education, that is, one in a reli-
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gious atmosphere, to all but the wealthy. Such an effect, based on
the above assumption, is a denial of political neutrality.

Furthermore, on the elementary and secondary school level,
"religious atmosphere" has replaced the secular/sectarian distinc-
tion of Allen, not on the basis of any evidence of abuse, but be-
cause of a "potential" for infringement. Here again a double
standard prevails. There is no more evidence that a mathematics,
physical education, or modern language teacher in a church-re-
lated school will attempt, if he or she has agreed to refrain, to teach
religion in class than his or her colleague in a public school will
attempt to teach either religion or secularism. Yet the Court re-
quires a higher level of surveillance of the private than of the pub-
lic school, not on the basis of proven abuse, but on an assumption
of potential abuse. A double standard can hardly be considered a
neutral standard.

This analysis of Supreme Court adjudication in aid-to-educa-
tion cases has been severe. But it is in this area of church-state
relations that the Court has most clearly abandoned neutrality in
order to apply a religious test. As a result, the Court has exacer-
bated rather than lessened political conflict along religious lines.
It has substituted its own judgment for that of the relevant legisla-
tures. It has applied arbitrary double standards and it has utilized
the secular/sectarian standard selectively. As a result, it has de-
nied to elementary and secondary church-affidiated schools an
equal opportunity to participate in secular programs supported
and regulated by the government.

Not surprisingly, the Supreme Court's record in school aid has
not lacked criticism. Professor Antonin Scolia, of the University of
Chicago Law School, in testimony before Congress stated:

It is impossible, within the time alloted, to describe
with any completeness the utter confusion of Supreme
Court pronouncements in the church-state area ....

.T. IThe decisions of the Supreme Court in this area
of governmental aid to religion in general and to sectarian
education in particular have little to tell you. However
neat their formulation of principles may appear (and even
this changes every decade), their decisions conform
neither to any consistent interpretation of those principles
nor to one another.13o

Professor Jesse Choper of the University of California at

130. Hearings on S. 2142 Before the Subcomm. on Taxation and Debt Manage-
ment Generally of the Senate Comm. on Finance, 95th Cong., 2d Sess. 295, 297.
(1977-1978) (statement of Antonin Scalia).
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Berkeley confirms this opinion: "I firmly believe that the approach
that the Court has taken to this question since the Everson and
Allen decisions is highly undesirable and lacking in a coherent
principle."'

31

Speaking specifically to one tax credit proposal, Professor
Philip Kurland, also of the University of Chicago, writes that
"[tI he proper answer to the question of the constitutionality of the
Packwood-Moynihan bill is that none can accurately predict the
Supreme Court's reaction. The Court is thoroughly unprincipled
in the area and is almost always badly split when a particular issue
of aid to private education comes before it."'1 2

Finally, Associate Professor John Nowak of the University of
Illinois Law School adds that "at present, the justices of the
Supreme Court appear to be hopelessly divided on the meaning of
the purpose, effect and entanglement tests which they have cre-
ated for determining whether a program violates the establish-
ment clause of the first amendment."'133

EDUCATIONAL TAX CREDITS

It is against this background of unsatisfying precedents and
unsatisfied critics that the constitutionality of tax credits must be
decided. Debate has focused on two points, the wisdom of tax
credits as public policy and their constitutionality. While the for-
mer is a matter for legislative determination and not a focus of this
article, a brief review of the major arguments may help distinghish
and clarify the constitutional issue.

PUBLIC PoLIcY ISSUES

The major public policy question is whether educational tax
credits would harm public schools. It is hypothesized that such
harm would come in two ways. First, money which would have
flowed to public schools would be diverted to private schools. Sec-
ondly, students otherwise forced by economic circumstances to at-
tend public schools would elect to attend private schools.
Concerning the first, proponents of tax credits argue that the pro-
gram envisioned is not a grant of federal funds but credit against
tax liability. While this would decrease federal revenue, it does
not displace current expenditures, and that future aid will be most
unlikely if all school children are not included. Concerning the
second, the counter argument is that competition, while initially

131. Id. at 596 (statement of Jesse Choper).
132. Id. at - (statement of Philip Kurland).
133. Id. at 574 (statement of John Nowak).
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painful, will probably have a long run effect of strengthening pub-
lic schools by forcing administrators to develop more effective pro-
grams. In any event, there is something profoundly disturbing in
the assumption (particularly if valid) that public school students
would flee to private schools at considerable added expense if
given even a modest incentive. To date this policy issue has been
based on conjecture. However, previously permitted aid has not
demonstrably weakened public schools.134

A second policy issue is whether credits would be primarily a
tax break for the wealthy, since it would be generally available
without a determination of financial need. Proponents of tax cred-
its argue that taxpayers who both make over $30,000 annually and
have children in school are a very small heavily taxed minority
(less than three percent), that middle income people are the ones
primarily hit by inflation and who need and will receive the vast
preponderance of the assistance of tax credits, and that simple eq-
uity demands that those with students in private schools, since
they also support public schools, are entitled to some relief.135

A third policy concern is whether tax credits would aid segre-
gated private academies. This issue was raised in an opinion is-
sued by the United States Commission on Civil Rights which
stated that "passage of tuition tax credit legislation for students
attending private elementary and secondary schools would uncon-
stitutionally subsidize schools which discriminate on the basis of
race."'136 Proponents of tax credit call the issue a red herring. A
safeguard had been written into the original Packwood-Moynihan
bill but was eliminated when the House Ways and Means Commit-
tee cut elementary and secondary schools out of the proposal. The
United States Catholic Conference, a proponent of tax credits, has
lobbied for reinclusion of the safeguard. 37 A spokesperson for the
Catholic League for Religion and Civil Liberties has argued that
tax credits would decrease discrimination by increasing the ability
of low-income people to attend nonpublic schools. 38 The Supreme
Court's ruling in Norwood v. Harrison,139 holding a book loan pro-

134. This argument has been strongly advocated by the National Educational
Association and the American Federation of Teachers. There may be less altruistic
motives involved. The control of federal financing at least as regards tax credits,
would shift from HEW to the IRS. Since no new bureaucracy would be involved,
both the NEA and the AFT would lose considerable political clout.

135. Interview with Senator William V. Roth, Jr., U.S. NEWS & WORLD REPORT,
April 3, 1978, at 61-62.

136. See OuR SUNDAY VisrroR, June 4, 1978, at 1.
137. Id.
138. Id.
139. 413 U.S. 455, 463-65 (1973).
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gram violative of equal protection to the extent that it aided ra-
cially segregated schools, would seem to be a controlling precedent
in this regard.

A final policy issue is the cost of tax credits in lost revenue at a
time when the government faces increasing deficits and is attempt-
ing to limit its own spending. This is certainly a significant consid-
eration and involves both a choice between alternatives and a
matter of priorities. The Roth measure would cost approximately
1.2 billion dollars the first year and 2.4 billion annually if the credit
were increased to $500. This is exactly the same as the alternative
President Carter has proposed to expand loans and grants to col-
lege students. The Packwood-Moynihan bill would involve no less
than four billion dollars annually. Looked at another way, this is
one-half billion dollars less than the cost of outfitting one Trident
missile-firing submarine and one nuclear-powered carrier. Con-
gress is in the difficult position of setting national priorities and
making painful choices.

CONSTrrUTIONAL ISSUES

The constitutional issues revolve, of course, around the first
amendment declaration that "Congress shall make no law respect-
ing an establishment of religion nor prohibiting the free exercise
thereof. . . ." Inasmuch as religious liberty generally takes prece-
dence over non-establishment when the two clauses conflict,14° we
may address that issue first. In this context, the religious liberty
issue is basically whether, granted mandatory education require-
ments, parents who choose to send their children to private
schools, most of which are under church sponsorship, may have a
constitutional right to some government assistance. The issue has
become more sharply focused in recent years since a not inconsid-
erable amount of the increasing cost of private education is due to
government economic policies, particularly inflation, taxation and
minimum wage standards; educational and testing standards; and
the competitive wage and benefit scales of public schools. None of
these is necessarily bad, of course. Rather the question is whether
in the face of a society as pervasively regulated and government-
supported as our own, the resolute withholding of funds for
mandated secular education, even in a religious environment, is a
de facto burden on the free exercise of religion.14' The argument

140. L. TRmE, AMEmCAN CONSTrrTmoNAL LAw 833 (1978).
141. See GianneUa, Religious Liberty, Non-Establishment and Doctrinal Devel-

opment: Part II, The Non-Establishment Principle, 81 HAIv. L REv. 513, 516-26
(1968).
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for religious liberty is tempting, but since the Court has decided
that education itself is a privilege, not a constitutionally protected
right,142 and public schools are available, the religious liberty argu-
ment is not likely to sway the Court-at least not until Rodriguez
is overruled. On the other hand, the Court will have to tread a nar-
row path lest it in fact penalize not only religious institutions by
prohibiting a general state aid, part of which would indirectly
strengthen them, but also penalize children whose parents send
them to religiously affiliated schools. 143

Establishment clause considerations have dominated previous
school aid cases, and tax credit litigation is not likely to depart
from that tradition. One of the more intriguing aspects of tax cred-
its is the interface with previous tests. Although they are in some
measure overlapping, we may speak of five relevant tests: the nar-
rowness of the benefitted class, secular legislative purpose, princi-
ple and primary effect, entanglement, and the separability of
secular and sectarian aid.

Committee for Public Education v. Nyquist,144 the most imme-
diately relevant precedent, turned principally on the narrowness
of the benefitted class. In that case over eighty percent of the stu-
dents attended Catholic parochial schools. 145 Tax credits would
make assistance equally available to all taxpayers with legitimate
educational expenses without regard to the sectarian-nonsec-
tarian, public-nonpublic, or higher-lower educational nature of the
institutions within which the education is received, or the sectar-
ian identification of the taxpayers. As such, tax credit legislation
would seem to meet the breadth of benefitted class principle estab-

142. San Antonio Indep. School Dist. v. Rodriguez, 411 U.S. 1, 33-35 (1973).
143. This was the danger Mr. Chief Justice Burger warned against in his Meek

dissent. See text accompanying note 87 supra.
144. 413 U.S. 756 (1973).
145. Professor Tribe has pointed out the significance of this test in several in-

stances:
In Committee for Public Education v. Nyquist... the Court, in striking
down a voucher plan which extended aid only to low-income parents of
non-public school children expressly distinguished Everson v. Board of Ed-
ucation ... and Board of Education v. Allen... on the ground that in
"both cases the class of beneficiaries included all school children.. .."
Similarly, a program for the provision of certain auxiliary services to non-
public school students only was struck down in Meek v. Pittinger .... And
in Public Funds for Public Schools v. Marburger... the Supreme Court
summarily affirmed the district court's invalidation of a New Jersey pro-
gram which lent public school children their textbooks but gave reimburse-
ment to parents of non-public school children for the purchase of secular,
non-ideological textbooks. For such reimbursements to be valid, exactly
the same benefit would have to be extended to parents of public school chil-
dren.

L TRIE, supra note 140, at 845-46 n.33 (citations omitted).
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lished by the Court. 14
Similarly it seems clear that tax credit legislation will pass the

secular purpose test. Since the stated purpose is to provide tax
relief on a broad, nondiscriminatory basis, there is nothing in ei-
ther the legislation or in legal precedents to indicate that the Court
will deny the secularity of the purpose of Congress. Indeed, the
Court has not stricken even a direct parochial aid measure on the
basis that it involved a sectarian purpose. Secular purpose may be
seen as a "low-threshhold" test, and a substantial burden of proof
rests on those who allege the absence of any secular purpose. 147

In determining secular purpose it may be well to recall Mr.
Justice Powell's concurring opinion in Wolman:

Parochial schools, quite apart from their sectarian purpose
have provided an educational alternative for millions of
young Americans; they often afford wholesome competi-
tion with our public schools .... The State has, moreover,
a legitimate interest in facilitating education of the highest
quality for all children within its boundaries, whatever
school their parents have chosen for them. 148
The principle or primary effect test poses more substantial

questions. The essence of the test is that
if the essential effect of the government's action is to influ-
ence-either positively or negatively-the pursuit of a reli-
gious tradition or the expression of a religious belief, it
should be struck down as violative of the free exercise
clause if the effect is negative, and of the establishment
clause if positive.149

In Nyquist, the Court observed that, "[o]ur cases simply do
not support the notion that a law found to have a 'primary' effect to
promote some legitimate end under the State's police power is im-
mune from further examination to ascertain whether it also has
the direct and immediate effect of advancing religion."' 50

Tax credit legislation has the direct and immediate effect of
relieving the burden of all taxpayers with tuition expenses to meet.
As such it is general welfare legislation which does not directly aid
any or all religious groups as such. Nor do benefits flow to reli-

146. That the Court continues to place importance on this principle may be seen
in its affirmation of a Tennessee law which provided financial assistance to students
in public and private (including church-related) colleges. Americans United for the
Separation of Church and State v. Blanton, 433 F. Supp. 97 (M.D. Tenn. 1977), sum.
o.fd., 434 U.S. 803 (1977).

147. See Epperson v. Arkansas, 393 U.S. 97 (1968).
148. 433 U.S. 229, 262 (1977) (Powell, J., concurring in part, concurring in the

judgment in part, and dissenting in part).
149. L. TREBE, supra note 140, at 839.
150. 413 U.S. at 783-84 n.39.
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gious institutions at all. On the other hand, there will most cer-
tainly be an indirect and incidental benefit to these schools. This
type of aid was distinguished by Mr. Justice Powell in Sloan v.
Lemon.15 ' Tax credits have the further strength that the indirect,
incidental aid does not flow uniquely or principally to religiously-
affiliated schools, but goes to all tuition-charging schools on all
levels of education.15 2 Unless the Court changes its mind on the
validity of the principle and primary effect test, it will most likely
hold tax credit legislation constitutional in this regard.

The issue of entanglement is substantially less complicated.
Tax credit legislation, utilizing revisions in the tax code instead of
any direct grants or aids avoids all direct government-religion in-
volvement. According to Professor Valente,

[The Packwood-Moynihan bill] involves no direct gov-
ernment-religion administrative involvement, no less
excessive entanglement. The only condition for qualifying
for the tax credit is educational expenditure at a state ap-
proved or certified school. Since state approval of schools
is already a matter of state record and policy, no additional
state involvement is required. No one can seriously con-
tend that the present involvement of states in approving
educational institutions to assure minimal standards in
the public interest implicates an excessive supervision or
entanglement. Indeed the Supreme Court... has repeat-
edly declared that the State has the right under its com-
pulsory education laws to regulate and require schools to
meet minimum standards of approval or certification ....
Further, in the New York tax benefit case [Nyquistj the
Court expressly declined to rule that the state law fos-
tered any impermissible entanglement.1 5 3

The final establishment clause test is the separability of the
secular and sectarian impact. The Court may find this test inappli-
cable, since sectarian schools are not the direct recipients of aid.
Indeed one of the constitutional strengths of tax credits lies pre-
cisely in its avoidance of the distinctions for which the Court has

151. 413 U.S. 825, 832 (1973).
152. Both HEW Secretary Califano and Attorney General Bell have based their

opinions that tax credits are unconstitutional in large measure on the principle or
primary effect test. However, in requesting an opinion concerning constitutionality
from the Justice Department, Secretary Califano asked the Department to make
"the assumption that the bill applies only to elementary and secondary education."
Letter from Joseph Califano to Honorable Griffin B. Bell (February 8, 1978) (em-
pahsis added). This, of course, is a substantial distortion of the bills being consid-
ered.

153. Hearings on S. 2142 Before the Subcomm on Taxation and Debt Manage-
ment Generally of the Senate Comm. on Finance, 95th Cong., 2d Sess.' 144 (1977-
1978) (statement of William D. Valente).
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often been criticized. If the Court were to take this route it would
find strong precedent in similar if less extensive federal programs
such as the "G.I. Bill,"'15 4 the aid authorized for educationally dis-
advantaged veterans, l5 5 the educational aid granted to the families
of dead or disabled veterans, 15 6 the payment of educational costs
for pages of the Supreme Court and Congress and for all other mi-
nors who are congressional employees, 57 and the educational
assistance payments to Senior Reserve Officers' Training Corps
students. 158 In each of these programs the nature of the school at-
tended, public, private secular or religiously affiliated, is irrelevant.
No court has ever condemned such federal programs.

On the other hand the Supreme Court's decisions in Tilton v.
Richardson'59 and Lemon v. Kurtzman' 60 depended heavily on
separating secular and sectarian components in the educational
process. This is not necessarily a stumbling block for tax credits.
As the records in both Tilton and Lemon demonstrate, 61 it is pos-
sible to develop separate budgets for the secular and sectarian
components. The courts could insist that credits be computed only
on the basis of tuition paid for secular education at accredited in-
stitutions. Separate budgets could be neutrally evaluated by non-
governmental accrediting agencies as part of the normal
accreditation process. Such a procedure arguably need not involve
excessive governmental entanglement.

CONCLUSION

Over the past three decades the Supreme Court addressed it-
self to an aid for education issue which had proven highly contro-
versial, not to say emotional, for well over a century. While its
efforts have added immeasurably to our understanding of the first
amendment, the Court has too often found itself floundering in a
quagmire of arbitrary distinctions, double standards, questionable
historical interpretation and educational nit-picking only to reach
unpredictable and inconsistent results. As a result it has not been
able to develop any broad consensus in this area of constitutional
law. Nor, despite the thirteen major cases it has addressed, has it

154. 38 U.S.C. §§ 1651-1698 (1976).
155. Id. §§ 1691-1692.
156. Id. §§ 1733-1734.
157. 2 U.S.C. §§ 88a-88b (1976).
158. 37 U.S.C. § 209 (1976); 10 U.S.C. § 2107 (1976).
159. 403 U.S. 672, 676-77 (1971).
160. 403 U.S. 602, 607, 612 (1971).
161. See id. at 666.

[Vol. 12



1978] BUILDING ON SAND 565

developed that sense of "settled law" upon which so much of fu-
ture legislation and popular expectation are based.

On the other hand it would be erroneous to claim that no pro-
gress has been made. The Court has developed a number of prin-
ciples which are beginning to have the earmarks of settled law and
upon which there seems to be a developing consensus. These in-
clude: (1) some aid to nonpublic education is constitutionally per-
missible; (2) the benefitted class must not be excessively narrow;
(3) there must be a secular legislative purpose; (4) the principle
and primary effect must be neither a direct aid to nor a direct bur-
den on religion; (5) there must be no excessive entanglement be-
tween government and religion; and, possibly, (6) there must be a
separability between secular (aidable) and sectarian (not aidable)
education.

Assuming tax credit legislation is challenged in the judicial
system, the Supreme Court will have an opportunity to take a ma-
jor step toward settling a most difficult area of law.




