
THE YEAR AND A DAY RULE: HAS ITS TIME RUN
OUT?

INTRODUCTION

On September 21, 1978, a lone sniper perched atop a vacant
building in a large eastern city fires at an unsuspecting passerby.
The pedestrian is paralyzed by a bullet which passes within an
inch of his spinal column. Despite the best efforts of modern
medicine, the victim dies quietly on September 23, 1979, in a hospi-
tal, one year and two days after the original injury. The assailant is
charged with murder in the first degree. Is a conviction forthcom-
ing?

At common law, there could be neither murder nor man-
slaughter unless the person slain died within a year and a day after
the injury was received.1 This limitation on homicide prosecutions
had its origin in a thirteenth century English statute2 and cur-
rently enjoys the support of a majority of American 3 and English 4

jurisdictions. This comment will trace the development of the
"year and a day rule" from its origin in 1278 to its present status in
common and statutory law. The original justification for the rule
will be examined in light of the advances of modern medicine, and
the extent to which judicial modification of the rule is presently
appropriate will be considered.

THE DEVELOPMENT AND RATIONALE OF THE YEAR AND

A DAY RULE

The year and a day rule was first mentioned in 1278 in the Stat-
ute of Glouchester.5 The Statute was primarily concerned with the

1. A concise statement of the "year and a day rule" is found in Conner v. Com-
monwealth, 76 Ky. (13 Bush) 714, 719 (1878).

2. The Statute of Glouchester, 1278, 6 Edw. 1, c. 9. For the text of this statute,
see note 5 infra.

3. See notes 15 and 16 infra.
4. 11 HASBURY'S LAWS OF ENGLAND § 1155 (4th ed. 1976) notes that "[i]f death

does not follow until after the expiration of a year and a day from the date when the
injury was inflicted, it is an irrebuttable presumption of law that the death is attrib-
utable to some other cause, and the person who inflicted the injury is not punish-
able for either murder or manslaughter." Accord, Rex v. Dyson, [1908] 2 K.B. 454,
456.

5. The Statute of Gloucester, 1278, 6 Edw. 1, c. 9., provides in pertinent part:
An Appeal of Murther

The King commandeth that no Writ fhal be granted out of the Cancery for
the Death of a Man to enquire whether Man did kill another by Misfortune,
or in his own Defence, or in other Manner without Felony; (2) but he fhall
be put in Prifon until the coming of the Juftices in Eyre, or Juftices afligned
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procedure for appealing a murder conviction 6 and articulated the
rule without offering an explanation for the year and a day require-
ment.7 Lord Coke appears to have been the first writer to offer a
rationale for the rule: "for if he [the victim] die after that time [a
year and a day], it cannot be discerned, as the law presumes,
whether he died of the stroke or poison, etc. or of a natural death;
and in case of life the rule of law ought to be certain."8 Lord Coke's
explanation for the rule-that science is unable to determine the
cause of death when a victim survives more than 366 days after
being injured-has generally been accepted by modern courts9

and commentators 0 as the obvious basis of the rule."
With the primitive state of medical technology as a justifica-

tion, the year and a day rule became an indisputable element of
common and statutory law in England and the United States. 2 As
Lord Alverston writing for the English court in Rex v. Dyson 13 ob-
served:

to the Gaol-delivery, and fhall put himfeif upon the Country before them
for Good and Evil: (3) In cafe it be found by the Country, that he did it in
his Defence, or by Misfortune, then by the Report of the Juftices to the
King, the King fhall take him to his Grace, if it pleafe him. (4) It is provided
alfo, that no Appeal fhall be abated fo foon as they have been heretofore;
but if the Appellor declare the Deed, the Year, the Day, the Hour, the Time
of the King, and the Town where the Deed was done and with what
Weapon he was flain, the Appeal fhall ftand in effect, (5) and fhall not be
abated for Default of frefh Suit, if the Party fhall fue within the Year and
the Day after the Deed done.

Id.
6. The Statute actually has several chapters dealing with a variety of topics;

chapter nine, which mentions the year and a day rule, is concerned with the proce-
dure for appealing a murder conviction. See id.

7. The requirement of a year and a day was common in ancient law. For ex-
ample, the rule was applied in the inquisition of deodands (deodands were chattel
that occasioned death and as such were forfeited to the King and applied to pious
purposes). Louisville, E. & St. LR.R. v. Clarke, 152 U.S. 230, 241 (1893).

Another form of this early medieval limitation allowed a manor-bound serf to
gain his freedom by escaping to a city and residing within its walls for a year and a
day. H. PIRENNE, ECONOMIC AND SOCIAL HISTORY OF MEDIEVAL EUROPE 52 (1937).

8. 3 E. COKE, INsTrrtrrEs 53 (2d ed. 1648).
9. E.g., State v. Brown, 21 Md. App. 91, -, 318 A.2d 257, 260 (1974); State v.

Young, 148 NJ. Super. 405, -, 372 A.2d 1117, 1120 (1977).
10. See, e.g., W. LAFAvE & A. Sco'rr, JR., HANDBOOK ON CRMINAL LAw § 35, at

266 (1972).
Although the year and a day rule has been the subject of numerous articles in

legal periodicals, few articles have contained an in-depth analysis. See, e.g., Note,
14 ALA. L. REv. 447 (1962); 65 DICK. L REV. 166 (1961).

11. While specifically embracing Lord Coke's explanation for the rule, a Penn-
sylvania court suggests an additional explanation: "It is a rule of convenience, arbi-
trary but necessary, and designed to mitigate the rigor of the old law which exacted
a life for a murder and manslaughter indiscriminately." Commonwealth v. Evaul, 5
Pa. D. & C. 105, 106 (1924).

12. See notes 4 supra and 15 infra.
13. [19081 2 K-B. 454.
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[W] hatever one may think of the merits of such a rule of
law, it is still undoubtedly the law of the land that no per-
son can be convicted of manslaughter where the death
does not occur within a year and a day after the injury was
inflicted, for in that event it must be attributed to some
other cause. 14

In this country the courts of at least twenty-five states recog-
nize the year and a day rule.'5 In several states the rule is incorpo-
rated by statute. 16 A typical state statute provides: "In order to
make the killing either murder or manslaughter, it is requisite that
the party die within a year and a day after the stroke received, or
cause of death administered .... ,,17

The wisdom of the year and a day rule was not seriously ques-
tioned by American courts until 1933, when a New York Supreme
Court, in People v. Legeri,18 concluded that the rule had been abro-
gated by the legislature.19 After noting that there were no common
law crimes in New York, the court reasoned that the legislature, by
enacting a comprehensive penal code without reference to the
rule, had abolished it.2

0 The court went on to note that great ad-
vances in medical science had largely done away with the problem
of tracing the cause of death to an injury suffered more than 366
days earlier.21

The following year, in People v. Brengard,22 the New York
Court of Appeals was asked to decide if the year and a day rule
had in fact been abrogated by the state legislature. The factual sit-

14. Id. at 456.
15. The following jurisdictions recognize the year and a day rule: Howard v.

State, 24 Ala. App. 512, 137 So. 532, cert. denied, 223 Ala. 529, 137 So. 535 (1931); Rob-
erts v. State, 17 Ariz. 159, 149 P. 380 (1915); Brassfield v. State, 55 Ark. 556, 185 S.W.
1040 (1892); State v Bantley, 44 Conn. 537 (1877); Roberson v. State, 42 Fla. 212,28 So.
427 (1900); Head v. State, 68 Ga. App. 759, 24 S.E.2d 145 (1943); People v. Corder, 306
Ill. 264, 137 N.E. 845 (1922) State v. Daily, 191 Ind. 678, 134 N.E. 481 (1922); Conner v.
Commonwealth, 76 Ky. (13 Bush) 714 (1878); State v. Moore, 196 La. 617, 199 So. 661
(1940); State v. Conley, 39 Me. 78 (1854); State v. Brown, 21 Md. App. 91, 318 A.2d 257
(1974); Commonwealth v. Macloon, 101 Mass. 1 (1869); Chapman v. People, 39 Mich.
357 (1878); Martin v. Copiah County, 71 Miss. 407, 15 So. 73 (1893); Lester v. State, 9
Mo. 666 (1846(; State v. Keerl, 29 Mont. 508, 75 P. 362 (1904); Debney v. State, 45 Neb.
856, 64 N.W. 446 (1895); State v. Huff, 11 Nev. 17 (1876); State v. Shepherd, 30 N.C. 195
(1847); Elliott v. Mills, 335 P.2d 1104 (Okla. Crim. 1959); Bowen v. State, 1 Or. 270
(1859); Percer v. State, 118 Tenn. 756, 103 S.W. 780 (1907); Aven v. State, 102 Tex.
Crim. 478, 277 S.W.1080 (1925); Clark v. Commonwealth, 90 Va. 360, 18 S.E. 440 (1893).

16. See, e.g., ARIZ. REV. STAT. ANN. § 13-458 (1956); IDAHO CODE § 18-4008 (1948);
NEV. REV. STAT. § 200.100 (1975).

17. NEV. REV. STAT. § 200.100 (1975).
18. 239 A.D. 47, 266 N.Y.S. 86 (1933).
19. Id. at -, 266 N.Y.S. at 87.
20. Id. at -, 266 N.Y.S. at 87.
21. Id. at -, 266 N.Y.S. at 88.
22. 265 N.Y. 100, 191 N.E. 850 (1934).
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uation in Brengard was significant because it graphically illus-
trated what the Legeri court had suggested the year before:
advances in modem science have so undermined the justification
for the year and a day rule as to render it a dangerous anachro-
nism. 2 3 In Brengard the defendant was convicted of first degree
murder in the shooting death of a policeman. 24 The victim suffered
a gunshot wound in the back in July, 1928, and died some four
years later in July, 1932.25 In its recitation of the facts, the
Brengard court described the striking causal link between the bul-
let wound and the officer's death, concluding that even without ex-
pert testimony,26 the cause of death was clearly determinable by a
law jury:

At the time of his injury, Kennedy was 23 years of age, 6
feet 4 inches in height, and weighed 210 or 220 pounds.
Subsequent to the infliction of his gunshot wound he lost
more than 100 pounds in weight. His right leg was com-
pletely paralyzed by the shot in his spinal column, and the
left leg 95 per cent paralyzed; he totally lost control of the
bladder and the rectum. In June, 1929, the bullet was re-
moved from his spine, and in April, 1932, his right leg was
amputated. In July, 1932, he died. Even without expert
opinion evidence, the jury could decline to entertain any
reasonable doubt that it was the bullet wound which
caused his death.27

Had the court not concluded that the year and a day rule had been
superseded by the state's penal code,28 it might have faced the un-
happy prospect of overturning a murder conviction which seemed
clearly warranted by the facts of the case. Brengard thus illus-
trates the potentially anomalcus situation that can result from an
inflexible application of the rule, where the cause of.death is read-
ily apparent even though the victim died more than a year and a
day after being injured. The extreme factual situation of
Brengard, however, has seldom been faced by modern courts,29 a

23. 239 A.D. at -, 266 N.Y.S. at 88.
24. 265 N.Y. at -, 191 N.E. at 853.
25. Id. at -, 191 N.E. at 850.
26. While the court indicated that expert testimony was unnecessary, there

was expert opinion evidence presented at trial sufficient to indicate that the bullet
wound was the cause of death. Id. at -, 191 N.E. at 851-52.

27. Id. at -, 191 N.E. at 851-52 (emphasis added).
28. Id. at -, 191 N.E. at 852-53.
29. In fact, few American jurisdictions purporting to embrace the rule have

ever directly considered it on its own merits. Most American common law support
for the rule arises under a factual situation where death occurred only a few hours
or days after injury, whereupon the court articulates the rule while dismissing the
defendant's argument that the indictment is fatally defective because it fails to
state the time of death.
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circumstance which may explain the continued vitality of the com-
mon law rule.

Since the Brengard decision, a number of other states have
confronted the year and a day rule for the first time.30 The issue
arose on first impression in Oklahoma in 1959, where the
Oklahoma Criminal Court of Appeals held in Elliott v. Mills 31 that
the petitioner could not be prosecuted for first-degree manslaugh-
ter when the victim died some fourteen months after being in-
jured.32 The court observed that the year and a day rule was an
integral part of the common law and that, except for its abolition
by New York, the rule enjoyed the unanimous support of the states
which had considered it.33 After noting that Oklahoma recognized
the common law, the court followed the rule.34 Similarly, Mary-
land courts first considered the year and a day rule in 1974. Rea-
soning as the Elliott court had, the Maryland Court of Special
Appeals in State v. Brown35 concluded that, "although there does
not appear to be a case in this jurisdiction applying the common
law rule, we think that it is in full force and effect in Maryland. '36

The first state to abrogate the rule by judicial decision was
Pennsylvania. In Commonwealth v. Ladd37 the majority con-
tended that the year and a day rule was merely a rule of evidence
which recognized "the primitive state of medical knowledge."38

After taking judicial notice of the advances in medical science, the
court reasoned that there was no longer any justification for the
rule, declaring that "a rule becomes dry when its supporting rea-

A typical example is People v. Corder, 306 Ill. 264, 137 N.E. 845 (1922). There the
victim was shot on November 11, 1921, and died at a local hospital six days later.
Answering the appellant's contention that the indictment was defective because it
did not specifically aver the date of death, the court stated: "Where, as in this case,
it appears from the indictment that the indictment was returned within a year and a
day after the cause of death was administered it is not necessary to allege the exact
date of the death." Id. at 272, 137 N.E. at 849.

For other cases where courts failed to address the merits of the year and a day
rule, see Brassfleld v. State, 55 Ark. 556, 185 S.W. 1040 (1892) (court recognized the
rule in the context of an indictment challenged for failure to state venue); Debney v.
State, 45 Neb. 856, 64 N.W. 446 (1895) (court recognized the rule in the context of a
challenged jury instruction' without addressing the merits of the rule).

30. Of those American decisions which have squarely confronted the rule, the
most recent include: State v. Brown, 21 Md. App. 91, 318 A.2d 257 (1974); State v.
Young, 148 N.J. Super, 405, 372 A.2d 1117 (1977); Elliott v. Mills, 335 P.2d 1104 (Okla.
Crim. 1959); Commonwealth v. Ladd, 402 Pa. 164, 166 A.2d 501 (1960).

31. 335 P.2d 1104 (Okla. Crim. 1959).
32. Id. at 1106.
33. Id. at 1110.
34. Id. at 1111-13.
35. 21 Md. App. 91, 318 A.2d 257 (1974).
36. Id. at -, 318 A.2d at 261.
37. 402 Pa. 164, 166 A.2d 501 (1960).
38. Id. at -, 166 A.2d at 504, 506.
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son evaporates. '39 Judge Musmanno's forceful dissent countered
that the year and a day rule was not merely a rule of evidence but
rather an integral part of the common law definition of murder.4°

The dissent further argued that any change in the rule should
come not from the courts but from the legislature.41

The most recent discussion of the year and a day rule is found
in the 1977 decision of State v. Young,42 in which a New Jersey
Superior Court abrogated the rule. The court observed that the
rule is a safeguard against homicide prosecution "when the cause
of death is uncertain and medical conjecture the only means of de-
termining it."43  Citing the controversial decision of In Re
Quinlan," the court maintained that the law must respond to ad-
vances in medical science: "[t] he common law year and a day rule
does not conform to present-day medical realities, principles of eq-
uity or public policy. We reject it as an anachronism and declare
that it is no longer part of the common law of the State. '45

The year and a day rule has also been modified by express leg-
islative decree. California has a statutory provision which extends
the rule to three years and a day,4 and Washington has legisla-

39. Id. at -, 166 A.2d at 506.
40. More precisely, it was the position of Judge Musmanno that, despite the

fact that the year and a day rule is seldom included as an element of the definition
per se of homicide, it is nevertheless such an integral part of the corpus of the law
of murder that any change in the rule should be legislative and not judicial. In
support of this contention, he stressed the rule's overwhelming support at common
law. Id. at -, 166 A.2d at 516 (Musmanno, J., dissenting).

As far as it goes, the dissent was both persuasive and well-reasoned. However,
conspicuously absent in Judge Musmanno's discussion was any analysis of the
rule's relationship to the advances of modern medicine. The dissent hardly an-
swered the majority contention that modern science has "evaporated" the justifica-
tion for the rule. Instead, the dissent dismissed this entire argument with the
cynical observation that "an 'expert' of some kind can be found to testify that a slap
in the face was the cause of a death 15 years later." Id. at -, 166 A.2d at 519 (Mus-
manno, J., dissenting). But see People v. Brengard, 265 N.Y. 100, 191 N.E. 850 (1934),
a case where death occurred more than a year and a day after injury, and where the
cause of death was so clearly linked to the defendant's assault that the New York
court remarked that "[ejven without expert opinion evidence, the jury could de-
cline to entertain any reasonable doubt that it was the bullet wound which caused
his death." Id. at-, 191 N.E. at 852. See notes 22-27 and accompanying text supra.

41. 402 Pa. at -, 166 A.2d at 520 (Musmanno, J., dissenting).
42. 148 N.J. Super. 405, 372 A.2d 1117 (1977).
43. Id. at -, 372 A.2d at 1120.
44. 70 N.J. 10, 355 A.2d 647 (1976). In this case a father sought to be appointed

guardian of the person and property of his 21 year-old daughter who was in a persis-
tent comatose state, and also sought the express power of authorizing the discon-
tinuance of all extraordinary procedures for sustaining his daughter's vital
processes. The New Jersey court appointed the petitioner guardian, and authorized
him, upon the approval of treating physicians and the concurrence of the comatose
girl's family, to discontinue her life support apparatus. Id. at -, 355 A.2d at 671-72.

45. 148 N.J. Super. at -, 372 A.2d at 1121.
46. Amended in 1969, the California statute states in pertinent part: "To make

[Vol. 12



YEAR AND A DAY RULE

tively repealed its version of the rule.47 California's statutory
change was made by the state legislature "in recognition of the
well-known fact that modern medicine not only has made it possi-
ble to prolong the life of an intended murder victim but also has
made it feasible to establish the cause of death even if the victim
dies several years after the injury."48

Thus, while a majority of American jurisdictions still support
the year and a day rule, it has been abrogated by judicial decree in
Pennsylvania and New Jersey, and has been superseded by New
York's penal code. The rule has been legislatively repealed in
Washington and has been extended statutorily to three years and
a day in California. This discernible trend among the few states
which have thoughtfully considered the rule suggests a dissatisfac-
tion with it arising from a firm judicial and legislative perception
that modem medicine is now capable of establishing that death
was caused by an injury inflicted more than a year and a day
before.

49

THE YEAR AND A DAY RULE CONSIDERED IN LIGHT OF
MODERN MEDICINE AND ITS SUSCEPTIBILITY TO

JUDICIAL MODIFICATION

In light of modern scientific ability to successfully establish
the cause of death in most homicide cases, judicial concern with
the rationale behind the year and a day rule seems justified. The
modern pathologist who seeks to establish the cause of death will
invariably begin with a complete anatomical examination of the
homicide victim.50 The pathologist "seeks... organic abnormali-
ties ... whose presence is incompatible with survival," 51 clarifying
obscured anatomic changes through the use of chemical analysis.52

Even though there is a significant time lapse between injury and
death, the modem pathologist can usually determine the cause of

the killing either murder or manslaughter, it is requisite that the party die within
three years and a day after the stroke received or cause of death administered. In
the computation of such time, the whole of the day on which the act was done shall
be reckoned from the first." CAL. PENAL CODE § 194 (West 1970).

47. The Washington legislature, like California, statutorily extended the rule to
three years and a day, WASH. REV. CODE § 9.48.010 (1972 Supp.) (repealed 1975), but
later deleted this time-of-death requirement from its statutory definition of homi-
cide. WASH. REV. CODE ANN. § 9A.32.010 (1977).

48. People v. Snipe, 25 Cal. App. 3d 742, 747, 102 Cal. Rptr. 6, 9 (1972).
49. See State v. Young, 148 N.J. Super. 405, -, 372 A.2d 1117, 1121 (1977); Com-

monwealth v. Ladd, 402 Pa. 164, -, 166 A.2d 501, 506 (1960).
50. For a technical description of the pathological procedure in homicide cases,

see A. MoRrrz, THE PATHOLOGY OF TRAuMA 13-73 (2d ed. 1954).
51. L. ADELSON, THE PATHOLOGY OF HOMICIDE 15 (1974).
52. Id.
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death.53 There can be little doubt that the enormous progress of
medical science has made it possible to establish that death was
caused by an injury inflicted more than a year and a day before.54

If the progress of modern pathological science has, as the
Pennsylvania court suggested, "evaporated" the justification for
the year and a day limitation,55 it would seem that modern courts
considering the rule would have little difficulty opting for its aboli-
tion. However, as the Pennsylvania dissent in Ladd56 and the de-
cisions in Oklahoma and Maryland indicate, this is not the case;
while all three jurisdictions acknowledged the progress of modern
science, only one abolished the rule.5 7 In Ladd, the dissent rea-
soned that the year and a day rule was so firmly established in
common law that the majority decision to abolish the rule
amounted to judicial legislation. 58 The Oklahoma court in Elliott
concluded that the rule could only be altered by the legislature,
after stating that the rule was one of the "elements" of murder and
manslaughter. 59 The Maryland court in Brown voiced concern
about the rights of the accused: "Abolition of the rule may well
result in imbalance between the adequate protection of society
and justice for the individual accused .... ,,60

Not insensitive to these considerations, the courts which have
abrogated the year and a day rule have looked at other factors be-
yond the mere observation that modern medicine has "evapo-
rated" the rationale for the rule. For example, New Jersey's

53. According to the current precepts of pathological examination, "if an un-
broken chain of events extends from primary traumatic damage through the patho-
genesis of the ensuing sequelae to death, the fatality must be ascribed to the
original incident." Id. at 17.

54. For an appreciation of the sophistication of modern pathological tech-
niques, see R. MOREHEAD, HuMAN PATHOLOGY 290-301 (1965). It is further pointed
out by Dr. Adelson that "[w] hen the pathologist's findings are integrated with infor-
mation accumulated by other members of the investigating team, they usually fur-
nish reliable answers.. . ." L. ADELSON, supra note 51, at 102.

55. Commonwealth v. Ladd, 402 Pa. 164, -, 166 A.2d 501, 506 (1960).
56. Id. at -, 166 A.2d at 512-20 (Musmanno, J., dissenting).
57. State v. Brown, 21 Md. App. 91, -, 318 A.2d 257, 261 (1974); Elliott v. Mills,

335 P.2d 1104, 1113 (Okla. Crim. 1959); Commonwealth v. Ladd, 402 Pa. 164, -, 166
A.2d 501, 504-06 (1960).

58. Judge Musmanno's dissent concluded that "1w]hat the majority is doing
... is nothing short of despotic untrampled usurpation of power." 402 Pa. 164, -,

166 A.2d 501, 520 (1960) (Musmanno, J., dissenting).
59. Elliott v. Mills, 335 P.2d 1104, 1112-13 (Okla. Crim. 1959). The court in Elliott

noted that "[i]f there is a time lapse of more than a year and a day the elements of
murder or manslaughter are not complete. .. ." Id. at 1112-13. This characteriza-
tion of the rule as a substantive "element" of homicide seems inconsistent with the
court's earlier declaration that prior case law "definitely establishes the rule as one
of evidence." Compare id. at 1112-13 with id. at 1111-12.

60. State v. Brown, 21 Md. App. 91, -, 318 A.2d 257, 261 (1974).
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decision to abrogate the rule in State v. Young 61 was grounded in a
concern for both the adequate protection of society and justice for
the individual.62 In Young, the New Jersey Superior Court faced
an extreme factual situation, like Brengard, where the cause of
death had been clearly linked to the defendant's assault, and the
victim, through the efforts of modern medicine, lived more than a
year and a day after the injury.63 Under the circumstances, had
the court followed the year and a day rule, it would have been
forced to reverse a murder conviction which seemed clearly justi-
fied by the facts of the case. Deciding instead to abolish the rule,
the court observed that "medical technology and machines which
can postpone the actual time of death ... as a result of wounds
inflicted upon a victim, should not insulate the assailant from trial
and punishment for the crime."" It is difficult to envision a policy
consideration compelling enough to dictate that a court reverse a
murder conviction where the cause of death has been clearly es-
tablished and the assailant's only defense is that modern science
has postponed his victim's death for more than a year and a day.

The Pennsylvania Supreme Court, in abolishing the year and a
day rule in Ladd considered the threshold problem of whether its
action was appropriate for a judicial body.65 The court discussed
the nature of the year and a day rule6 6 and concluded that it was

61. 148 NJ. Super. 405, 372 A.2d 1117 (1977).
62. See id. at -, 372 A.2d at 1121.
63. In Young, the defendant fired five shots, three of which hit the victim Story.

As the court explained:
Story was taken to a hospital where it was ascertained that one of the bul-
lets had entered his neck, causing severe damage to his spinal cord, result-
ing in complete paralysis from the neck down, including all four
extremities. He received extensive treatment at the hospital and was ulti-
mately transferred to a nursing home. His condition deteriorated and he
was again hospitalized, he died on November 17, 1973, 1 year and 63 days
after the shooting.

Id. at -, 372 A.2d at 1118.
64. Id. at -, 372 A.2d at 1121. Machines which can sustain life even though

there is no hope of recovery pose a very complicated problem for application of the
year and a day rule: How will the law judge a homicide defendant whose victim
survives more than a year and a day after injury only by virtue of a machine which
offers "survival" with no chance of recovery? To mechanically apply the year and a
day rule in this situation would exculpate an assailant simply because his victim
was "fortunate" enough to have access to modern life-sustaining technology. This
is an ironic application for a rule which was intended to limit homicide prosecutions
in a time when medical technology was so primitive that it was impossible to accu-
rately determine the cause of death.

A related and perhaps more difficult problem regarding application of the year
and a day rule involves the determination of when death occurs in a case where the
victim is being artificially kept alive. See generally Comment, The Law of Homicide:
Does It Require a Definition of Death?, 11 WAKE FOREST L REV. 253 (1975).

65. Commonwealth v. Ladd, 402 Pa. 164,-, 166 A.2d 501, 507 (1960).
66. While there is some controversy as to whether the year and a day rule is a
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merely a rule of evidence.67 The majority contended that a court
could properly amend a rule of evidence: "we may change a com-
mon-law rule of evidence without being guilty of judicial legisla-
tion, and abolish it when we are aware that modern conditions
have moved beyond it and left it sterile. '68 The determination that
the year and a day rule is merely a rule of evidence was pivotal in
the court's decision to judicially abolish the rule. If the year and a
day rule, as the dissent contended, is not evidentiary but part of
the common law definition of murder, the judicial prerogative to
abrogate the rule becomes more precarious. 69

There is, however, considerable support for the contention
that the year and a day rule is merely a rule of evidence and not a
part of the common law definition of murder. A survey of early
writers reveals a general uncertainty regarding the significance of
the year and a day rule at common law. While the rule is men-
tioned in several early treatises, the significance which the various
writers attached to the rule is often strikingly inconsistent.70 The

substantive element of the definition of murder or merely a rule of evidence, all
courts agree that it is not a statute of limitations upon a prosecution for murder. As
the opinion in State v. Brown, 21 Md. App. 91, 318 A.2d 257 (1974), observed-

The rule is not a statute of limitations. A statute of limitations sets the
time within which the prosecution can be commenced after the crime has
been completed. The year and a day rule provides that the crime is not
committed unless the death occurs within a year and a day after the ac-
cused's act .... We are aware of no state upholding the year and a day
rule which has a limitation on prosecution for murder.

Id. at 259.
67. 402 Pa. at -, 166 A.2d at 504.
68. Id. at -, 166 A.2d at 507.
69. See id. at -, 166 A.2d at 513, 520 (Musmanno, J., dissenting). See also R.

PERKINs, CRMNAL LAw 29 (2d ed. 1969), wherein the author urges that "before [the
rule] is eliminated by legislation a careful study should be made to determine
whether or not it serves some other useful purpose." Id.

70. The rule is mentioned by early commentators in a variety of confusing con-
texts. For example, Lord Hale defined murder as "killing a man ex malitia
praecogitata" (with malice aforethought). 1 M. HALE, PLEAS OF THE CROWN 425
(1736 ed.), mentioning the year and a day requirement only incidentally while artic-
ulating various procedural rules. Lord Hale noted that

if a man give another a ftroke, which it may be, is not in itfelf fo mortal, but
that with good care he might be cured, yet if he die of this wound within the
year and day, it is homicide or murder, as the cafe is, and fo it hath been
always ruled.

Id. at 482. Lord Hale, while implicitly recognizing the rule, never specifically condi-
tioned the crime of murder or manslaughter upon the requirement that the victim
die within a year and a day after his injury.

In contrast, while defining murder without reference to the year and a day rule,
another commentator devoted a separate section of his chapter on murder to the
rule, observing "[t] hat no perfon fhall be adjudged by any act whatever to kill an-
other, who doth not die thereof within a year and a day after .... " 1 W. HAwKINS,
PLEAS OF THE CROWN 185-86 (1788 ed.).

Lord East defined murder as "voluntarily killing any perfon . . . under the
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proposition that the rule is a part of the common law definition of
homicide finds only nominal support among early English com-
mentators. There appears to be only one writer who included the
year and a day rule as a part of the common law definition of mur-
der. Lord Coke defined murder as "when a man of sound memory,
... unlawfully killeth... under the king's peace, with malice fore-
thought... so as the party wounded, or hurt, etc. die of the wound
or hurt, etc. within a year and a day after the same." 71 Interest-
ingly, Sir Blackstone later cited this definition by Lord Coke in his
Commentaries, but in formulating his own definition of murder, he
specifically omitted Lord Coke's reference to the year and a day
rule.7 2 Lord Coke's inclusion of the year and a day rule in his defi-
nition of murder and Sir Blackstone's specific exclusion of the rule

king's peace, of malice prepenfe or aforethought either exprefs or implied by law
." 1 E. EAST, PLEAS OF THE CROWN 214 (1803 ed.), indicating only in his section

on indictments that it was necessary to allege that the victim died within a year and
a day of injury. Id. at 343.

71. 3 E. COKE, INsTIurEs 47, 2d ed. 1648). The common law confusion regard-
ing the year and a day rule is further apparent from a careful examination of the
Institutes. While Lord Coke included the year and a day rule in his definition of
murder, he went on to indicate that the rule runs not from the time the stroke is
given, but from the time of death: "whether fhall the year and day be accounted
after the ftroke or poyfon [poison] given, or after the death? and it fhall be ac-
counted after the death ..... " Id. at 52. It is clear that if the rule runs from the
death and not the stroke, as Lord Coke states, the rule being described is a procedu-
ral limitation on the period within which an action for homicide or appeal therefrom
can be brought. This is a concept which departs altogether from the standard ver-
sion of the rule, which states that there can be neither murder nor manslaughter
where the victim survives the injury for more than a year and day because the
cause of death in such a case is unclear.

Interestingly, in support of the proposition that the year and a day requirement
runs not from the stroke but from the death, Lord Coke cites the Statute of
Gloucester. Id. See note 5 supra. This is the same statute that is universally cited
as the source of the standard common law rule that there can be no homicide prose-
cution where the victim survives his injury more than a year and a day. See notes 2
and 5 and accompanying text supra.

Several hundred years of judicial interpretation notwithstanding, a literal read-
ing of the Statute of Gloucester does indeed suggest that the Statute's year and a
day requirement is intended as a limitation on the time for bringing a homicide
appeal-a limitation which would logically run, as Lord Coke suggests, from the
death and not the stroke. Since the Statute of Gloucester announced the literal
proposition that "an Appeal of Murther", can be brought only within a year and a
day after the death, then the actual common law origin of the requirement that a
homicide victim must die within a year and a day after the injury received is alto-
gether unclear. This suggests that reliance on the Statute of Gloucester as the
source of the modern year and a day rule by courts and commentators-from Coke
to Musmanno-may well be misplaced.

72. According to Blackstone, "[m]urder is... thus defined.., by Sir Edward
Coke; 'when a person, of sound memory and discretion, unlawfully killeth any rea-
sonable creature in being and under the king's peace, with malice aforethought
.. . . " 4 W. BLACKSTONE, COMMENTARIES 195 (1769 ed.).
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illustrates the early common law confusion regarding the rule's
significance.

The contention that the year and a day rule is merely a rule of
evidence and not one of the common law elements of murder also
finds support among American courts.7 3 The United States
Supreme Court had occasion to consider the rule in Louisville, Ev-
ansville & St. Louis Railroad v. Clarke,74 where it was contended
that the rule should be applied to bar recovery under Indiana's
wrongful death statute.7 5 While the Court refused to extend the
rule to civil cases, it did observe that in murder prosecutions "the
rule was one simply of criminal evidence. '7 6

In light of the confusion at common law regarding the signifi-
cance of the year and a day rule, and the pronouncement by the
United States Supreme Court that the rule is simply one of crimi-
nal evidence, it seems clear that the rule should not be treated as
an element of the common law definition of murder, but rather as
an evidentiary rule susceptible of judicial modification or abolition.

CONCLUSION

The rule that there can be neither murder nor manslaughter
where the victim survives for more than a year and a day after be-
ing injured has been a part of the common law for 700 years. Rec-
ognizing the primitive state of medical knowledge, the year and a
day rule served as an evidentiary safeguard against homicide pros-
ecutions in a time when it was impossible to accurately determine
the cause of death. Advances in medical knowledge have obviated
the need for the rule and, in addition, have rendered it counter-
productive In cases where the cause of death is clearly established
and where modern medicine prolongs a victim's life for more than
366 days after injury, the year and a day rule functions not as a
evidentiary precaution but as an anachronistic obstacle to justice.

Thus, the year and a day rule is no longer a viable part of the
common law and should be altered by judicial decree to conform to
the advances of modern science. One viable and persuasive alter-
native to the rule was suggested by Judge :Brett of the Oklahoma
Court of Criminal Appeals, who proposed that courts should "rec-
ognize the rule as a rebuttable presumption and thus remove adju-

73. See People v. Clark, 106 Cal. 2d 271,-, 235 P.2d 56, 59 (1951); Head v. State,
68 Ga. App. 759, -, 24 S.E.2d 145, 147 (1943); State v. Huff, 11 Nev. 17, 20 (1876). But
see State v. Moore, 196 La. 617, 622, 199 So. 661, 662 (1940); State v. Spondoni, 137
Wash. 684, 688, 243 P. 854, 856 (1926).

74. 152 U.S. 230 (1893).
75. Id. at 235.
76. Id. at 241.
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dication of such grave matters from the field of presumptive law
and place it on the basis of fact to be determined by the jury upon
proper proof. '77 Recasting the year and a day rule as a rebuttable
presumption of law would enable it to operate in those rare cases
where the cause of death is unclear and at the same time ensure
that the guilty do not go unpunished solely because their victims
have the benefit of modern life-sustaining equipment.

Phillip S. Lorenzo-'80

77. Elliott v. Mills, 335 P.2d 1104, 1115 (Okla. Crim. 1959) (Brett, J., concurring).
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