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INTRODUCTION

The limited partnership is an extremely popular investment
vehicle for real estate developers. It avoids the double taxation in-
herent in the corporate form of organization' and, at the same
time, affords limited liability for the limited partners. Moreover,
limited partnerships can provide investors with important tax ad-
vantages. 2 In many instances, an investor in a real estate partner-
ship is able to deduct all or at least a substantial portion of his
initial capital investment from his taxable income in the first year
of investment.

Generally, the sale of limited partnership interests involves
the sale of securities for purposes of the federal and state securi-
ties laws. 3 While this fact is well known and not particularly earth-
shattering, the manner in which some real estate partnerships at-
tempt compliance with the applicable securities laws is often in-
complete and could expose the partnership to serious liability. As
most real estate developers are unwilling to bear the expense of
registering their offierings with the Securities and Exchange Com-
mission or the appropriate state agencies, or are prohibited from
doing so because of time constraints, 4 they must rely upon the var-
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1. A corporation as an entity is subject to a corporate income tax, and its
shareholders are subject to taxation upon the receipt of dividends. I.R.C. §§ 12, 61,
63. A partnership, on the other hand, is taxed only on the partner level. I.R.C. § 701.
See generally 1 W. McKEE, W. NELSON, & R. WHITMIRE, FEDERAL TAXATION OF PART-
NERSHIPS AND PARTNERS $ 1.01 (1977).

2. Hrusoff, Securities Aspects of Real Estate Partnerships, 11 CAL. W.L. REV.
425, 426 (1975); Sperling & Lokken, The Limited Partnership Tax Shelter: An Invest-
ment Vehicle Under Attack, 29 U. FLA. L. REv. 1, 1-9 (1976).

3. See Pawgan v. Silverstein, 265 F. Supp. 898 (S.D.N.Y. 1967); 3 H. BLOOMEN-
TAI, SECURITIES AND FEDERAL CORPORATE LAw § 2.12[2] (Securities Law Series,
1978 rev.). See also Hirsch v. duPont, 396 F. Supp. 1214, 1227 (S.D.N.Y. 1975).

4. Carney, Exemptions from Securities Registration for Small Issuers.- Shift-
ing from Full Disclosure-Part I: The Private Offering Exemption, Rule 146 and an
End to Access/or Small Issuers, 10 LAND & WATER L REV. 507, 510-11 (1975). Regis-
tration costs can exceed $100,000. Comment, Exemptions from Registration Under
the Securities Act of 1933 and Registration of Securities Under the Mississippi Se-
curities Law, 46 Miss. LJ. 975, 975-76 (1975) [hereinafter cited as Exemptions].
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ious exemptions from registration available on both the federal
and state levels.5 Failure to strictly comply with the requirements
of the exemptions relied upon results in potential liability under
the securities laws.6 Thus, the absence of experienced securities
counsel needlessly places the success of the entire real estate ven-
ture in jeopardy.

This article will identify the securities problems that arise
when limited partnership interests in a real estate partnership are
offered to investors; it is intended to be a primer for the general
practitioner who does not encounter the securities laws on a regu-
lar basis. In addition to a discussion of the various federal and
state exemptions from registration that may be available, special
attention will be directed to preparation of a formal disclosure doc-
ument that should be distributed to all prospective purchasers of
limited partnership interests.

GENERAL ATRIBUTES OF A REAL ESTATE PARTNERSHIP

The term real estate partnership as used in this article refers
to a partnership formed to develop a specific parcel of real estate.7

Generally, a construction company is the major force behind the
proposed real estate project, and usually an affiliate 8 of the con-
struction company will serve as general partner for the limited
partnership.9 The general partner and/or other affiliates of the
construction company may also perform real estate brokerage
functions on behalf of the partnership and manage the project.
Thus, the developer-construction company receives substantial
compensation for constructing the improvements on the subject
real estate, and its affiliates receive compensation in connection
with operating or selling the improvements. As will be discussed
later in this article, these contractual arrangements between the

5. For a discussion of available exemptions, see notes 31-87 and accompany-
ing text infra.

6. See generally 3 H. BLOOMENTHAL, supra note 3, at §§ 8.01-.29; Exemptions,
supra note 4, at 977-78.

7. Other forms of real estate syndications such as nonspecifled property pro-
grams (less than 75% of the proceeds of an offering of real estate program interests
is to be used for the purchase and development of specified properties) and real
estate investment trusts are beyond the scope of this article. For a general discus-
sion of such, see Hrusoff & Cazares, Formation of the Public Limited Partnership, 22
HAST. L.J. 87, 96-100 (1970).

8. The term "affiliate" as used herein means "a person [individual or entity]
that directly, or indirectly through one or more intermediaries, controls, or is con-
trolled by, or is under common control with, the person specified." Rule 405, 17
C.F.R. § 210.1-02 (1978).

9. Special considerations are involved if a partnership has a sole corporate
general partner. See 1 W. MCKEE, W. NELSON & R. WHrrMIRE, supra note 1, at 3.07.
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partnership and its principals give rise to potential conflicts of in-
terests and must be fully disclosed to the limited partners before
they purchase their limited partnership interests.'0

The limited partners are generally outside, passive investors
who contribute the initial capital of the real estate partnership by
purchasing limited partnership interests. Investment in a limited
partnership offers many attractive features to a limited partner. It
allows an investor to own income-producing property and simulta-
neously purchase professional management, while limiting his ac-
tual investment.

The primary attractiveness of a limited partnership usually
lies with the tax advantages inherent in its basic structure. The
partnership, as an entity, is not subject to taxation." Instead, it is
a conduit through which tax deductions and taxable income are
passed to the general and limited partners. Partnership gain or
loss is allocated directly to such partners pursuant to the terms of
the limited partnership agreement. If the partnership were an as-
sociation taxable as a corporation, on the other hand, the partner-
ship itself would be entitled to the deductions for the costs
incurred in developing the real estate and would be taxed on the
income; the partners would receive no direct deductions and
would be taxed on distributions from the partnership as dividends
to the extent of current or accumulated earnings and profits of the
partnership.

Deductions for limited partners in real estate partnerships can
be as high as their initial capital investment in the very year their
interests are purchased.' 2 Deductions can be enhanced, for exam-
ple, by using part of the proceeds of the limited partnership inter-
ests offering to prepay mortgage interest; to pay a commitment fee
incurred in obtaining the financing needed to purchase partner-
ship property; to pay the legal and accounting fees incurred by the
partnership in connection with the offering; and to pay the deducti-
ble portion of the management fees. The partnership may also
adopt an accelerated method of depreciation.

Limited partnerships are attractive even if their objectives do
not include the sheltering of an investor's income from outside
sources, and there is a substantial cash flow produced by the part-

10. See notes 141-142 and accompanying text infra. See also Sperling & Lok-
ken, supra note 2, at 1-9.

11. For an excellent discussion of partnership tax law, see generally W. Mc-
KEE, W. NELSON & R. WHrrMIRE, supra note 1.

12. Real estate was specifically excluded from the "at risk" provisions of the
Tax Reform Act of 1978. I.R.C. § 465(c) (3) (D). See also W. MCKEE, W. NELSON & R.
WHrrMRE, supra note 1, at 2.02[4] [a].
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nership. In such a partnership, none or only a small portion of the
investor's capital contribution is deductible. While the cash flow
generated is generally subject to income taxes, such taxable in-
come is reduced by partnership tax deductions. In many respects,
a cash flow partnership resembles a real estate investment trust
("REIT"), but it is not subject to the restrictive provisions con-
tained in the REIT legislation. 13

A limited partnership can also be used to raise funds for the
purpose of purchasing raw real estate and holding it for resale. No
development or improvements are even contemplated by such
partnerships. They merely intend to profit from the anticipated
appreciation in the real estate purchased with the funds raised by
selling limited partnership interests.

The many rights and obligations of general partners and lim-
ited partners are dictated by the limited partnership agreement.
Obviously it is extremely important that the limited partnership
agreement be drafted with extreme care. If the agreement does
not effect the intended tax consequences or cash flow distribu-
tions, the benefits of the partnership form of organization can be
adversely affected.

TYPES OF SECURITIES

Besides the obvious security, the limited partnership interest,
real estate partnerships may inadvertently sell other interests or
investments that are subject to the securities acts. General part-
nership interests, for example, can be classified as securities in
certain instances. 14 As a general partnership interest is not a con-
ventional security in the sense of a share of corporate stock,
whether a general partnership interest constitutes a security must
be analyzed under the classic definition set forth by the United
States Supreme Court in SEC v. W, J. Howey Co.: "[ain invest-
ment contract for purposes of the Securities Act means a contract,
transaction or scheme whereby a person invests his money in a
common enterprise and is lead to expect profits solely from the
efforts of the promoter or a third party. . . ,,i1 If a general partner

13. These restrictions are codified in I.R.C. §§ 856-58. For a general discussion
of real estate investment trusts, see 7 J. MERTENS, JR., THE LAW OF FEDERAL INCOME
TAXATION §§ 41A.01-.11 (1976).

14. Hirsch v. duPont, 396 F. Supp. 1214, 1220 (S.D.N.Y. 1975); Long, Partnership,
Limited Partnership, and Joint Venture Interests as Securities, 37 Mo. L REV. 581,

583, 596-611 (1972). See generally Erwin, Partnership Interests as Securities: An Al-
ice in Wonderland Tour, 9 CREIGHTON L. REV. 310 (1975).

15. 328 U.S. 293, 298-99 (1946). Accord, United Hous. Found'n, Inc. v. Forman,
421 U.S. 837, 852 (1975). For a discussion of Howey generally and investment con-
tracts in particular, see Selvers, Investment Contracts: Expanding Effective Securi-
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does not have the right to participate in the management affairs of
the partnership, it has been held that his general partnership in-
terest constitutes a security, provided all the other elements of an
investment contract are present.16

The partnership agreement may provide, for example, that cer-
tain general partners have no voice in partnership matters. While
in theory general partners have equal rights to participate in man-
agement of the partnership, a provision in a partnership agree-
ment which lodges all control in designated partners creates a
situation where passive general partners are relying on others to
generate profits.

Some courts have elected to analyze the question of whether
general partnership interests constitute securities by asking
whether the partnership involved is a "bona fide partnership.' 17

The effect of the test is that if a partnership is bona fide, a general
partnership interest in that entity cannot be a security. The chief
criterion of a bona fide partnership is that there is the right of
delectus personarum, the right to determine membership. 18 In
other words, a bona fide partnership is based upon a personal rela-
tionship and is a select, closed group. By definition, interests in
bona fide partnerships are never indiscriminately offered to the
public at large and thus never constitute securities.

The bona fide partnership analysis is lacking because it ig-
nores the crucial question: Is there an investment in a common
venture in which the investor expects to profit from the efforts of

ties Regulation, 48 ST. JOHN'S L. REV. 525 (1974). See also Castruccio & Hentrich,
Developments in Federal Securities Regulation-1977, 33 Bus. LAw. 1645, 1649-53
(1977); Note, 6 CREIGHTON L REV. 450, 454-56 (1973).

16. Hirsch v. duPont, 396 F. Supp. 1214, 1221 (S.D.N.Y. 1975); Pawgan v. Silver-
stein, 265 F. Supp. 898, 900 (S.D.N.Y. 1967).

17. E.g., Garbo v. Hilleary Franchise Systems, Inc., 479 S.W.2d 491, 500-01 (Mo.
App. 1972). See generally Erwin, Partnership Interests as Securities: An Alice in
Wonderland Tour, 9 CREIGHTON L. REV. 310, 320-26 (1975); Long, Partnership, Lim-
ited Partnership, and Joint Venture Interests as Securities, 37 Mo. L REV. 581, 605-
11 (1972).

Interestingly, the Nebraska Unicameral amended the Nebraska Securities Act
definition of "security" in 1978, effective July 1, 1979. NEB. REV. STAT. § 8-1101(12)
(Supp. 1978). The legislature deleted the exclusion for a "nontransferable interest
in a bona fide limited partnership." See NEB. REV. STAT. § 8-1101(12) (Reissue 1977)
(amended 1978). This exclusion was narrowly construed by the Nebraska Bureau
of Securities, Department of Banking and Finance, as evidenced by the following
pronouncement: "A partnership interest will be nontransferable when under no
conditions could a limited partnership interest be transferred. Transferable in-
cludes a transfer under a will or by operation of law." [1978] 2 BLUE SKY L REP.
(CCH) 30,613.

18. Erwin, Partnership Interests as Securities: An Alice in Wonderland Tour, 9
CREIGHTON L REV. 310, 324-25 (1975); Long, Partnership, Limited Partnership, and
Joint Venture Interests as Securities, 37 Mo. L. REV. 581, 606 (1972).
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others? A limited partner in a bona fide partnership, for example,
has not by definition purchased a security. The better test involves
an analysis employing the principles enunciated in Howey.

In summation, the best test for determining whether a general
partnership interest constitutes a security is whether the general
partner has the right to actively participate in the management de-
cisions of the partnership. This is not to say that general partners
having a voice in partnership matters cannot delegate managerial
responsibility to one or a small group of general partners.19 The
important consideration is that the general partner delegating
such managerial responsibilities has the right, if he desires, to par-
ticipate in managerial decisions.

The concept that real estate itself could be considered a secur-
ity was also an important contribution of the Howey decision. In
that case, the United States Supreme Court held that an owner-
ship interest in an orange grove that was to be operated by the
developer for the benefit of all purchasers of such interests was a
security.

20

The determinative consideration is whether there is an invest-
ment contract. Professor Loss has further analyzed this concept:

[N]o 'investment contract' is involved when a person in-
vests in real estate, with the hope perhaps of earning a
profit as the result of a general increase in values concur-
rent with the development of the neighborhood, as long as
he does not do so as part of an enterprise whereby it is
expressly or impliedly understood that the property will
be developed or operated by others.2 1

Several cases have considered the issue of whether the sale of real
estate constitutes the sale of a security.22 The determinative fac-

19. New York Stock Exchange, Inc. v. Sloan, 394 F. Supp. 1303, 1314 (S.D.N.Y.
1975).

20. SEC v. W. J. Howey Co., 328 U.S. 293, 299-300 (1946). Accord, United Hous.
Found'n, Inc. v. Forman, 421 U.S. 837 (1975). See note 15 supra.

21. 1 L. Loss, SECUtrrEs REGULATION 491-92 (2d. ed. 1961).
22. McCown v. Heidler, 527 F.2d 204, 208 (10th Cir. 1975); Fogel v. SellAmerica,

Ltd., 445 F. Supp. 1269, 1277-78 (S.D.N.Y. 1978); Timmreck v. Munn, 433 F. Supp. 396,
401 (N.D. mI1. 1977); Davis v. Rio Rancho Estates, Inc., 401 F. Supp. 1045 (S.D.N.Y.
1975). See also United Hous. Found'n, Inc. v. Forman, 421 U.S. 837, 847-55 (1975);
SEC v. Joiner Corp., 320 U.S. 344, 355 (1943). See generally Berman & Stone, Federal
Securities Law and the Sale of Condominiums, Homes, and Homesites, 30 Bus. LAw.

411 (1975); Case & Jester, Securities Regulations of Interstate Land Sales and Real
Estate Development-A Blue Sky Administrator's Viewpoint: Part I, 7 URBAN LAw,
215, 230-38 (1975); Erwin, A Useful Exemption from Securities Registration for
Smaller Real Estate Syndicates: SEC Rule 240, 4 REAL EST. L.J. 263, 264-65; Hart &
Homer, Some Credit Aspects of Unconventional Securities, 25 MERCER L. REV. 395,
397405 (1974); Russ, Real Estate Syndications as Securities in Georgia, 11 GA. ST.
B.J. 80, 80-81 (1974). The sale of real estate may also be subject to federal regulation
under the Interstate Land Sales Full Disclosure Act, 15 U.S.C. §§ 1701-1720 (1976).
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tors gleaned from these cases are as follows: (1) whether the pur-
chaser bought the real estate as an investment, rather than as a
residence;23 (2) whether the seller emphasized the investment na-
ture of the real estate or its use for residential purposes; 24 (3)
whether the seller impliedly or expressly promised to develop and
improve the real estate;25 (4) whether the seller was contractually
obligated (expressly or impliedly) to perform management serv-
ices with respect to the real estate;26 (5) whether there exists a
"common enterprise" between the parties; 27 and (6) whether the
purchasers had any control over or participation in the improve-
ment of the real estate development. 28

Therefore, a real estate partnership could conceivably sell se-
curities on different levels. First, the sale of limited partnership
interests involves the sale of securities in most instances. Second,
general partnership interests, in the absence of the right to partici-
pate in managerial decisions, can be investment contracts. Third,
if the partnership develops real estate and sells residential lots or
other interests in the real estate, or provides management serv-
ices, this sale may constitute the sale of securities.

EXEMPTIONS FROM REGISTRATION UNDER FEDERAL

AND STATE SECURITIES ACTS

OBTAINING INFORMATION FROM THE ISSUER

When confronted with a possible offering of limited partner-
ship interests in a real estate partnership, the most difficult task
for counsel is to obtain and marshal the material facts concerning

23. United Hous. Found'n, Inc. v. Forman, 421 U.S. 837, 851-54 (1975); McCown v.
Heidler, 527 F.2d 204, 210-11 (10th Cir. 1975); Timmreck v. Munn, 433 F. Supp. 396, 402
(N.D. Ill. 1977); Davis v. Rio Rancho Estates, Inc., 401 F. Supp. 1045, 1049-50 (S.D.N.Y.
1975).

24. McCown v. Heidler, 527 F.2d 204, 209-10 (10th Cir. 1975); Fogel v. SellAmer-
ica, Ltd., 445 F. Supp. 1269, 1277 (S.D.N.Y. 1978); Timmreck v. Munn, 433 F. Supp. 396,
402 (N.D. Ill. 1977); Davis v. Rio Rancho Estates, Inc., 401 F. Supp. 1045, 1049-50
(S.D.N.Y. 1975). See also SEC v. C. M. Joiner Leasing Corp., 320 U.S. 344, 352-53
(1943).

25. McCown v. Heidler, 527 F.2d 204, 211 (10th Cir. 1975); Fogel v. WellAmerica,
Ltd., 445 F. Supp. 1269, 1278 (S.D.N.Y. 1975); Timmreck v. Munn, 433 F. Supp. 396,403
(N.D. 111. 1977); Davis v. Rio Rancho Estates, Inc., 401 F. Supp. 1045, 1050 (S.D.N.Y.
1975).

26. McCown v. Heidler, 527 F.2d 204, 211 (10th Cir. 1975); Fogel v. SeUAmerica,
Ltd., 445 F. Supp. 1269, 1278 (S.D.N.Y. 1978) Davis v. Rio Rancho Estates, Inc., 401 F.
Supp. 1045, 1050 (S.D.N.Y. 1975).

27. McCown v. Heidler, 527 F.2d 204, 211 (10th Cir. 1975); Fogel v. SeUAmerica,
Ltd., 445 F. Supp. 1269, 1278 (S.D.N.Y. 1978); Timmreck v. Munn, 433 F. Supp. 396,403
(N.D. 111. 1977); Davis v. Rio Rancho Estates, Inc., 401 F. Supp. 1045, 1050 (S.D.N.Y.
1975).

28. McCown v. Heidler, 527 F.2d 204, 209 (10th Cir. 1975).
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the proposed offering. This is especially true if counsel has had no
dealings with the issuer or its principals prior to the proposed of-
fering. The best way to initiate the information gathering process
is to distribute questionnaires to the issuer and the principals that
will be involved in the offering. One questionnaire should seek in-
formation specifically concerning the issuer and the proposed of-
fering. The other questionnaire should ask personal questions
regarding the experience and general backgrounds of the princi-
pals.

The issuer questionnaire should seek all general information
concerning the real estate partnership, such as its name, address
and telephone number, and date and location of filing of the certifi-
cate of limited partnership. It must inquire as to the name, resi-
dence address, and telephone number of each general partner and
of each original limited partner. If the certificate of limited part-
nership and the limited partnership agreement have not been exe-
cuted, the issuer questionnaire should also include questions
concerning the information that is required in the certificate of lim-
ited partnership under the Uniform Limited Partnership Act.

In the questionnaire distributed to the issuer, a section should
specifically pertain to the details of the proposed offering of limited
partnership interests. Generally, the following information should
be sought: (1) the maximum number of limited partnership inter-
ests to be offered; (2) the price per unit; (3) the terms of the
purchase price (wholly in cash or in installments); (4) terms of the
escrow arrangement; (5) refund provisions if a specified number of
limited partnership interests are not sold by a specified date; (6)
whether there will be different classes of limited partnership inter-
ests and the distinguishing characteristics of each class; (7)
description of how the proceeds of the offering will be used; (8) the
names and addresses of the parties selling or promoting the pro-
posed offering; (9) whether the promoters are registered with the
SEC or any state securities agency; (10) the states in which the
proposed offering will be made; (11) whether the general partners
or their affiliates will be allowed to purchase limited partnership
interests if some remain unsold by a specified date, and if so al-
lowed, whether they are required to purchase them; (12) whether
any units purchased by general partners or their affiliates are to be
included in satisfying any minimum offering requirements; and
(13) whether the general partners or their affiliates contemplate
reselling any units purchased.

A physical description of the properties to be developed by the
partnership should be requested in the issuer questionnaire. The

[Vol. 12
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issuer should include a legal description of the real estate, the ad-
dress where such real estate is located, and pertinent facts regard-
ing the surrounding community that relate to the potential success
of the project, such as the availability of public transportation, ac-
cess by highway, the proximity of schools, and the availability of
various utilities. The issuer questionnaire should also contain
questions pertaining to the manner in which the real estate will be
or has been acquired, whether such real estate has been appraised
and the name of the appraiser, and a construction timetable for the
project.

There should also be included specific questions relating to
risks or burdens particularly associated with the proposed real es-
tate development (competitive factors, environmental regulations,
rent control regulations, and fuel or energy requirements and reg-
ulations), whether there will be a government subsidy program
used in connection with the development of the project, 29 the
amount and the terms of any debt to be incurred by the partner-
ship, and whether any bank or other financial institution will work
closely with the partnership in connection with the development of
the project. Inquiries should also be made concerning any con-
flicts of interest which may arise between the general partners
and/or their affiliates and the partnership. Disclosure of such con-
flicts of interest must be made in the formal disclosure document
prepared in connection with the offering.

Finally, the issuer questionnaire must request specific infor-
mation in regard to affiliated corporations, partnerships, or other
business entities owned or operated by the general partners and
their affiliates. The track record for each entity affiliated with the
general partners and promoters must be obtained. Besides the
general questions concerning these affiliated entities, specific in-
formation must be received concerning any issuance of securities
by them, particularly any real estate partnerships. For each real
estate partnership, the partnership's accountant should be re-
quested to fill out Table II contained in SEC Guide No. 60.30

29. The United States government administers several loan programs to pro-
mote the construction of housing for lower income people and the elderly. See, e.g.,
42 U.S.C. §§ 1404a-40, 1485, 1490a (1976). If such a subsidy program is utilized, coun-
sel must become familiar with the applicable program even if he does not represent
the partnership in connection with the government loan application because such
program is an essential part of the proposed real estate project.

30. SEC GuIDE No. 60, Preparation of Registration Statements Relating to In-
terest in Real Estate Limited Partnership, 41 Fed. Reg. 17,374 (1976), [1978] 1 FED.
SEC. L REP. (CCH) 3820.
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OBTAINING INFORMATION FROM THE PRINCIPAL

A second questionnaire should be distributed to all principals
involved in the proposed offering of limited partnership interests.
The principal questionnaire should contain the following informa-
tion: (1) name, residence address and residence telephone
number, and business address and business telephone number;
(2) date and place of birth; (3) relationship to issuer; (4) compen-
sation received from issuer or affiliates; (5) total income; (6) the
amount of time that will be devoted to the business of the issuer;
(7) details concerning occupation for the last ten years, including
the date of initial employment, the date the employment termi-
nated, the name and address of the employer, the nature of the
position, and the reason for leaving the employment; (8) details of
formal education and specialized training; (9) whether or not a
member of any organizations relating to the occupation or the
business of the issuer; (10) other positions held that would be of
interest to a prospective investor (governmental, civic, or charita-
ble positions); (11) details concerning ownership of common stock
or other equity interests of the issuer or its affiliates; (12) whether
involved in any pending litigation; (13) whether is or has ever been
a licensed dealer or salesman of securities; (14) whether is or has
ever been a registered dealer in securities under a securities ex-
change or SEC registration and details relating thereto; (15) na-
ture and amount of judgments existing against subject of the
questionnaire or spouse; (16) current and past affiliations as an of-
ficer, director, trustee, or member of any corporation, syndicate, as-
sociation, or partnership and details relating thereto; (17) whether
ever personally bankrupt or whether affiliated with any business
concern that became insolvent or suffered involuntary bankruptcy;
(18) whether salary paid by issuer is to be paid from proceeds of
the sale of the proposed offering; (19) details concerning any
charges of misrepresentation or fraudulent acts of any kind or
character; (20) details concerning any arrests other than traffic vio-
lations; (21) social security number; (22) details concerning any re-
fusal by a surety company to issue surety or fidelity bond coverage
or any payments made by a surety company relating to coverage
under a surety or fidelity bond; (23) details concerning any mate-
rial interest in or any material transaction with the issuer or its
affiliates (other than equity interests in issuer or its affiliates); (24)
details concerning any possible securities violations or charges of
securities violations (including any suspensions or expulsions
from membership in any securities associations or securities ex-
changes); (25) details concerning involvement with any registra-
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tion statements filed with the SEC within the last five years; (26)
details concerning involvement with any unregistered offerings of
securities within the previous five years; and (27) confirmation re-
garding lack of involvement with any current offering or contem-
plated offering of any securities in addition to the proposed
offering of limited partnership interests.

Obviously, no completed questionnaire can contain all neces-
sary information, but the answers to the foregoing questions
should provide counsel with enough information to ask more pene-
trating questions if needed. With respect to both questionnaires, it
is imperative that counsel secure complete answers. Counsel
should impress on the issuer and its principals that his legal work
cannot be commenced until the questionnaires are completed in
fun.

FEDERAL EXEMPTIONS

In general, counsel may rely upon three different exemptions
from registration under the Securities Act of 1933: the private offer-
ing exemption,3 ' the intrastate exemption,32 and the small offering
exemption.

33

The Small Offering Exemption

The relatively newM small offering exemption is available as
long as the provisions of Rule 24035 are strictly satisfied. Generally,

31. Securities Act of 1933, § 4(2), 15 U.S.C. § 77d(2) (1976). See SEC Rule 146,
17 C.F.R. § 230.146 (1978). See generally SEC v. Ralston Purina Co., 346 U.S. 119
(1953); SEC v. Continental Tobacco Co., 463 F.2d 137 (5th Cir. 1972); H. BLOOMEN-
THAL, supra note 3, at § 4.05; Castruccio & Hentrich, supra note 15, at 1654-57; Ex-
emptions, supra note 4, at 978-89.

32. Securities Act of 1933, § 3(a)(1l), 15 U.S.C. § 77c(a)(11) (1976). See SEC
Rule 147, 17 C.F.R. § 230.147 (1978). See generally 3 H. BLOOMENTHAL, supra note 3,
at § 4.05; Long, A Lawyer's Guide to the Intrastate Exemption and Rule 147, 24
DRAKE L. REV. 471, 471-514 (1975); Comment, A New Approach to the Intrastate Ex-
emption: Rule 147 vs. Section 3(a)(11), 62 CALIF. L. REV. 195, 195-218 (1974);
Exemption, supra note 4, at 992-97.

33. Rule 240 provides protection from nonregistration; it is authorized by § 3(b)
of the 1933 Act. SEC Rule 240, 17 C.F.R. § 230.240 (1978). See generally 3 H. BLOo-
MENTHAL, supra note 3, at § 4.05A, Carney, Exemptions From Securities Registration
for Small Issuers. Shifting from Full Disclosure-Part III: The Small Offering Ex-
emption and Rule 240, 11 LAND AND WATER L. REV. 483, 483-524 (1976); Erwin, A
Useful Exemption from Securities Registration for Smaller Real Estate Syndica-
tions: SEC Rule 240,4 REAL EST. L.J. 263, 269-80 (1976); Exemptions, supra note 4, at
989-92.

34. Unlike the private offering and intrastate exemptions, the small offering ex-
emption did not exist before the adoption of Rule 240 by the SEC, which was effec-
tive March 15, 1975.

35. 17 C.F.R. § 230.240 (1978). Interestingly, as originally proposed, Rule 240 did
not apply to the sale of limited partnership interests. [1973-74 Transfer Binder]
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to secure an exemption pursuant to Rule 240, the following condi-
tions must be met:

(1) the aggregate sales price of the unregistered securities of
the issuer sold during any consecutive twelve-month period can-
not exceed $100,000;36

(2) immediately before and immediately after an offering is
made in reliance on Rule 240, the issuer must have reasonable
grounds to believe, and in fact believe, that its securities are
beneficially owned by 100 or fewer persons;37

(3) there cannot be resale of the securities issued pursuant
to Rule 240 without registration under the Securities Act of 1933 or
exemption therefrom; the issuer must exercise reasonable care to
assure that the purchasers are not buying with the intent to resell
the securities.38 The exercise of reasonable care includes making
reasonable inquiry as to the purchaser's investment intent; inform-
ing the purchaser of the restrictions on resale; and placing a legend
on the certificate evidencing the limited partnership interests that
sets forth specific restrictions on transferability;39

(4) within ten days after the close of the first month in which
a sale in reliance on Rule 240 is made, the issuer must file, with the
regional office of the SEC for the region in which the issuer's prin-
cipal business operations are conducted, three copies of a notice
on From 240, signed by a duly authorized -person on behalf of the
issuer.4o

The major drawback to Rule 240 is the $100,000 aggregate sales
price ceiling. Another serious drawback is that a purchaser gener-
ally has to hold the securities indefinitely because of the limita-
tions upon resale.

Intrastate Exemption

An intrastate offering of securities is exempted from federal
registration under section 3(a) (11) of the Securities Act of 1933. 4 1

Rule 14742 is an administrative pronouncement promulgated by the
SEC relating to the intrastate exemption and it represents a safe
harbor if all of its conditions are met. It is conceivable that a sec-

FED. SEC. L. REP. (CCH) 79,804. The Rule as adopted does not contain such a
restriction, however.

36. 17 C.F.R. § 230.240(e) (1978).
37. Id. § 230.240(f).
38. Id. § 230.240(g).
39. Id. §§ 230.240(g)(1)-(3).
40. Id. § 230.240(h)(1).
41. Securities Act of 1933, § 3(a)(11), 15 U.S.C. § 77c(a)(11) (1976).
42. 17 C.F.R. § 230.147 (1978).
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tion 3(a) (11) exemption is available outside of Rule 147, but it is
prudent to comply with the Rule where possible as it represents
the Commission's administrative interpretation of the intrastate
offering exemption. As with all exemptions, the issuer has the
burden of showing that it has complied with the Rule and that the
offering should not be integrated with other offerings of the is-
suer.

43

In order to comply with the exemption afforded by Rule 147, all
of the following conditions must be met:

1) The partnership must be a resident, and doing busi-
ness in the state in which the offers and sales of the
limited partnership interests are made-the subject
state.44 The partnership will be deemed to be doing
business in the subject state provided that at least
80% of its assets are located in such state, it intends to
use and substantially uses at least 80% of the net pro-
ceeds from the offering in such state, and its principal
office is located in the subject state.45 Additionally,
the partnership is a resident provided it was organized
under the law of the subject state.46

2) All offerees and purchasers must have their principal
residence in the subject state.47

3) A legend must appear on the face of the certificates
evidencing the limited partnership interests stating
that the certificates have not been registered with the
SEC and setting forth the limitations on resale of
these limited partnership interests.48

4) The limited partnership interests cannot be reoffered
or resold for a period of nine months from the date of
the last sale of a limited partnership interest which
was a part of the same offering, unless the resale is
made to a person who is a permanent resident of the
subject state.4 9 Any limited partnership interests
transferred in this nine-month period to a permanent
resident of the subject state must also contain the
same restrictive legend regarding the limitations on
transferability. 5°

5) The partnership (or its transfer agent) must make no-
tation in the appropriate records regarding the restric-

43. 3 H. BLOOMENTHAL, supra note 3, at §§ 4.04[7]-[8].
44. 17 C.F.R. § 230.147(c) (1978).
45. Id. § 230.147(c) (2).
46. Id. § 230.147(c)(1).
47. Id. § 230.147(d).
48. Id. § 230.147(f)(1)(i).
49. Id. § 230.147(e).
50. Id. §230.147(f)(2).
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tive nature of the limited partnership interests.5 1

6) The partnership must disclose in writing to all offerees
and purchasers the limitations on transferability.5 2

7) The partnership must obtain a written representation
from each purchaser that he is a permanent resident
of the subject state.5 3

Notwithstanding its adoption of Rule 147, the SEC does not
favor this exemption.54 There are no disclosure requirements as a
condition precedent to its availability nor is there a ceiling on the
dollar amount of the securities that can be sold pursuant to the
exemption. Thus, the SEC takes the position that the intrastate
exemption affords an opportunity for large scale abuse.55

While there is no absolute disclosure requirement contained
in Rule 147, an issuing partnership would be extremely foolish in
not preparing a formal disclosure document even though it is rely-
ing upon such rule. First, the antifraud provisions of the federal
and state securities acts are easily violated in the absence of for-
mal disclosure.5 6 Second, a formal disclosure document provides
evidence of what disclosures were actually made. If an issuer in-
formally discloses all material facts concerning the limited part-
nership, he will have a more difficult time establishing exactly
what disclosures were made. Finally, preparation of a formal dis-
closure document by experienced securities counsel forces the is-
suer to thoroughly think through all aspects of the proposed real
estate development. Crucial shortcomings with respect to the pro-
posed development or the proposed organization of the limited
partnership are often discovered during the preparation of the for-
mal disclosure document, thus providing the issuer with an oppor-
tunity to cure the problems before it sells the limited partnership
interests to outside investors.

If the limited partnership interests are offered to nonresidents
of the subject state, even if sold exclusively to residents of the sub-
ject state, the intrastate exemption is not available. 57 The SEC has
never deviated from its position that a single offer or a single sale
to a nonresident destroys the availability of the intrastate exemp-

51. Id. § 230.147(f)(1)(ii).
52. Id. § 230.147(f) (3).
53. Id. § 230.147(f)(1)(iii).
54. Hrusoff, Securities Aspects of Real Estate Partnerships, 11 CA.. W.L. REV.

425, 447-48 (1975).
55. See 3 H. BLOOMENTHAL, supra note 3, at § 4.04[6].
56. See Hewitt, Developing Concepts of Materiality and Disclosure, 32 Bus.

LAw. 887, 888-89 (1977).
57. 3 H. BLOOMENTHAL, supra note 3, at § 4.04[3].
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tion for the entire offering.58 Furthermore, where the issuer offers
and sells solely to residents of the subject state, the exemption
could still be lost if one of the purchasers resells to an unqualified
person.5 9 Therefore, it is imperative that an issuer relying on the
intrastate exemption take appropriate steps to police the offering.

While Rule 147(f) sets forth certain requirements in regard to
policing the offering, more comprehensive precautions should be
taken.60 All advertising and sales literature, for example, should
include an appropriate legend to the effect that the offering is open
only to permanent residents of the subject state. The subscription
agreement executed at the time a limited partnership interest is
purchased should therefore include a statement concerning the
purchaser's permanent residence address. It should also provide
that the subscription agreement is not binding on the parties until
the issuer reviews all subscription agreements and takes appropri-
ate steps to assure that the purchasers are permanent residents of
the subject state.

Of course, the federal securities laws have not preempted the
field, but coexist with the various state blue sky laws. In fact, one
of the underlying assumptions of the intrastate exemption is that
state regulation is adequate.6 1 State exemptions from registration
can be more limiting in their nature than the federal exemptions. 62

The Private Offering Exemption

Section 4(2) of the Securities Act of 1933 provides that the re-
gistration provisions of the Act are not applicable to "transactions
by an issuer not involving any public offering. ' 63 As in the case
with Rule 147, the SEC has an administrative pronouncement gov-
erning the private offering exemption-Rule 146.64 Rule 146, like
Rule 147, is not exclusive but merely represents a safe harbor, and
issuers can also rely on other administrative and judicial interpre-
tations in establishing a basis for the private offering exemption.
Rule 146, however, is based primarily upon the past experience of
the SEC and the courts. 65 Therefore, where an issuer intends to
rely upon Rule 146, it is important to carefully consider the many

58. Id.
59. 17 C.F.R. § 230.147(e) (1978).
60. See 3 H. BLOOMENTHAL, supra note 3, at § 4.04[8].
61. McCauley, Intrastate Securities Transactions Under the Federal Securities

Act, 107 U. PA. L. REv. 937, 940-41 (1959).
62. See notes 80-89 and accompanying text infra.
63. Securities Act of 1933, § 4(2), 15 U.S.C. § 77d(2) (1976).
64. 17 C.F.R. § 230.146 (1978).
65. See generally [1978] 1 FED. SEC. L. REP. (CCH) 2710 (SEC Rel. No. 33-

5487, 1974).
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court decisions and administrative interpretations which preceded
its adoption.

Rule 146 provides an exemption from registration for a real es-
tate partnership issuing limited partnership interests if all of its
conditions are satisifed. The following sets forth and provides a
brief discussion of such conditions:

1) No general solicitation or advertising can be utilized in
connection with the offering of limited partnership in-
terests.

66

2) No offer can be made to a person unless the issuer ac-
tually believes or has reasonable grounds to believe
that the offeree has sufficient knowledge and experi-
ence in financial and business matters to make him ca-
pable of evaluating the merits and risks of the
prospective investment, or in the alternative, that the
offeree is able to bear the economic risks of the invest-
ment.67 To prevent an inadvertent offer to unqualified
persons, any letters, circulars, notices, or other written
communications should be made only to persons with
the requisite financial sophistication or wealth.

3) While an offer can be made to a person who is suffi-
ciently wealthy to bear the economic risks of the in-
vestment, but who is not necessarily financially
sophisticated, no sale can be made to such a person
unless the issuer actually believes and has reasonable
grounds to believe, after making inquiry, that such a
purchaser has the requisite financial sophistication, or
in the alternative, that such a person together with an
offeree representative have such knowledge and expe-
rience in financial matters.68 It must be emphasized,
however, that an offeree representative can only be
used to fulfill the financial sophistication requirement
before sale if the otherwise financially unsophistica-
ted purchaser is able to bear the economic risks of the
investment.

4) Each offeree must have either access to, or be sup-
plied with, specified information concerning the issuer
and the particular offering.69 In general, this informa-
tion is the same type of information that would be re-
quired in a registration statement. Access can only
exist by reason of the offeree's position with respect to

66. 17 C.F.R. § 230.146(c)(1) (1978).
67. Id. § 230.146(d)(1).
68. Id. § 230.146(d)(2).
69. Id. § 230.146(e).
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the issuer.70 Position in this context refers to an em-
ployment or family relationship or an economic bar-
gaining power which enables the offeree to obtain
information from the issuer in order to evaluate the
merits of the prospective investment.71 The fact that
the issuer informs all prospective purchasers that
they may examine all information the issuer has in its
possession is not sufficient to satisfy this access re-
quirement.7 2 Thus, preparation of a formal disclosure
document which contains all information of a material
nature is necessary to fulfill the access requirement,
unless all offerees are in a unique position with re-
spect to the issuer. When limited partnership inter-
ests are offered to outside, passive investors, such
prospective purchasers simply do not have this posi-
tion with respect to the issuer.

5) Generally, sales must be limited to 35 purchasers.7 3

This limitation on the number of purchasers is further
limited by restrictions on the number of purchasers
contained in any applicable state exemptions.

6) The issuer must place an appropriate restrictive leg-
end on the certificate evidencing the limited partner-
ship interests.7 4

7) The partnership must issue stop transfer instructions
to its transfer agent, or, if the issuer transfers its own
securities, make an appropriate notation in its record
which restricts transfer.75

8) The issuer must make a reasonable inquiry as to
whether the purchaser is buying the securities for in-
vestment purposes and obtain a signed agreement
from the purchaser that he will not sell the securities
unless they are registered under the applicable securi-
ties laws, or otherwise exempted.76 Generally, pur-
chasers of securities issued pursuant to the private
offering exemption must hold the securities indefi-
nitely.

9) Notice of sale must be filed with the appropriate re-
gional office of the SEC on Form 146. 77

Failure to comply with the conditions of Rule 146 or the section

70. [1978] 1 FED. SEC. L. REP. (CCH) 2710 (SEC Rel. No. 33-5487, 1974). See
also 17 C.F.R. § 230.146(e) (1978).

71. [1978] 1 FED. SEC. L. REP. (CCH) 2710 (SEC Rel. No. 33-5487, 1974).
72. 3 H. BLOOMENTHAL, supra note 3, at § 4.05[1] [f].
73. 17 C.F.R. § 230.146(g) (1978).
74. Id. § 230.146(h)2).
75. Id. § 230.146(h) (3).
76. Id. § 230.146(h)(1), (4).
77. Id. § 230.146(i).
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4(2) exemption in general could result in a rescission of the trans-
action by the purchasers, imposition of criminal sanctions, or an
injunction against the issuer.7 8 Furthermore, as is the case with all
exemptions from registration on both the federal and state level,
the private offering exemption does not provide an exemption from
the civil or criminal penalties contained in the antifraud provisions
of the federal and state securities laws. Accordingly, a purchaser
who believes that he did not receive all material information in
connection with the sale of the limited partnership interests could
initiate an action against the issuer and the persons selling those
limited partnership interests.7 9 Such potential liability affords an
additional reason for distributing a formal disclosure document to
all prospective purchasers, because, while such a document does
not provide immunity from liability, it does evidence the informa-
tion that was, in fact, provided to all offerees.

STATE EXEMPTIONS FROM REGISTRATION

Meeting the conditions of one or more of the exemptions from
registration afforded on the federal level does not necessarily as-
sure that a corresponding state exemption from registration will be
available. The Uniform Securities Act, adopted in varrying de-
grees by more than thirty states,80 provides for an exemption from
registration for offerings made to a limited number of investors
without regard to their sophistication or knowledge, provided all
purchases are for investment and no commissions are paid.8 1 Sec-
tion 402(b) (9) of the Uniform Securities Act provides an exemp-
tion for

any transaction pursuant to an offer directed by the offeror
to not more than ten persons (other than those designated
in paragraph (8))82 in this state during any period of
twelve consecutive months, whether or not the offeror or
any of the offerees is then present in this state, if (A) the
seller reasonably believes that all the buyers in this state
other than those designated in paragraph (8)) are
purchasing for investment, and (B) no commission or
other remuneration is paid or given directly or indirectly
for soliciting any prospective buyer in this state (other
than those designated in paragraph (8)); but the [Admin-
istrator] may by rule or order as to any security or trans-

78. See generally 3 H. BLOOMENTHAL, supra note 3, at §§ 38.01-.03.
79. Id. §§ 8.05-.07, .25.
80. Loss, Preface to L. Loss, COMMENTARY ON THE UNIFORM SECURITIES ACT

(1976).
81. UNIFORM SECURITIES ACT § 402(b) (9).
82. Id. § 402(b) (8) (footnote added).
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action or any type of security or transaction, withdraw or
further condition this exemption, or increase or decrease
the number of offerees permitted, or waive the conditions
in Clauses (A) and (B) with or without the substitution of
a limitation on remuneration. 83

The states which have adopted versions of this exemption dif-
fer considerably with respect to the permissible number of offer-
ees or purchasers. Furthermore, the limited offering exemption's
importance is decreasing as there is a definite movement to adopt
a Rule 146 equivalent at the state level.84

In the questionnaire that is recommended to be distributed to
all real estate partnerships at the inception of a proposed offering
of limited partnership interests, there should be a question relat-
ing to the states in which offers will be made.85 After receiving
such information, counsel should prepare a blue sky survey which
outlines the conditions of the applicable exemptions in each state.

The blue sky survey is especially crucial with respect to offer-
ings of limited partnership interests that utilize the services of an
investment banker in connection with the selling of the interests.
Some states have an absolute prohibition against the payment of
commissions or other remuneration for soliciting prospective pur-
chasers,86 or require an issuer to obtain a special waiver of such
prohibition before the offering is made.87 Iowa, for example, pro-
vides for an automatic waiver of the commission prohibition re-
quirement upon application if, among other things, a copy of the
disclosure document used in connection with the offering is sub-
mitted to the appropriate state agency for review before any offers
are made in that state.88 This requirement proves extremely
significant if an offering must be completed by a specific date, and

83. Id. § 402(b)19).
84. Iowa has adopted the 35 purchaser limit of Rule 146. IOWA CODE

§ 502.203(9) (a) (1977). The Nebraska Department of Banking and Finance, Bureau
of Securities has announced that it requested the Chairman of the Banking, Com-
merce, and Insurance Committee of the Nebraska Unicameral to have the Commit-
tee or an individual member to introduce legislation that would amend the
Securities Act of Nebraska and add a private offering exemption under certain cir-
cumstances. The Department of Banking and Finance, Bureau of Securities also
contemplates adopting a Rule 146 equivalent to supplement the proposed private
offering exemption. Letter from Barry K. Lohe, Assistant Director and Legal Coun-
sel of the Nebraska Department of Banking and Finance, to Larry Ruth of the Ne-
braska State Bar Association (Oct. 18, 1978).

85. See text at notes 28-30 supra.
86. See, e.g., [19781 1 BLuE SKY L. REP. (CCH) 6655.
87. See IOWA CODE § 502.203(9)(a)(1) (1977); Mo. REV. STAT. § 409.402(b)(10)

(Supp. 1979); N.D. CENT. CODE § 10-04-06(9) (Supp. 1977).
88. Iowa Insurance Department, Securities Division Rule 510-50.17(502), [19761

1A BLuE SKY L. REP. (CCH) 18,617.
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counsel must include the period of review in his planning of the
timetable for the offering.

In preparing the blue sky survey, counsel should be aware that
the Uniform Securities Act places a limit on the number of offers,
not the number of sales or the number of purchasers. Many states
have adopted a version of the Uniform Securities Act limited offer-
ing exemption, but place the limit on the number of purchasers or
sales.8 9

REGISTRATION AND REGULATION OF BROKERS AND DEALERS

A common misconception is that a person who falls within the
definition of broker and dealer, but engages solely in transactions
which are exempt from the registration requirements of the Secur-
ities Act of 1933, is also exempt from the broker-dealer registration
requirements of the Securities Exchange Act of 1934.90 The SEC
has expressly stated that brokers or dealers who engage exclu-
sively in private placements are not exempt from the broker-dealer
registration requirements for that reason alone.9 1 In fact, the only
true exemption from registration available to broker-dealers sell-
ing limited partnership interests in real estate partnerships is the
exemption afforded by section 15(a) (1) of the Securities Exchange
Act of 1934,92 which exempts brokers or dealers whose business is
"exclusively intrastate. '93

Section 15(a) of the Securities Exchange Act of 1934 applies
only to those who fall within the definition of a broker or a dealer.
In general, a broker is one who effects transactions for the account
of others, and a dealer, on the other hand, is one who is engaged in
the business of buying and selling securities for his own account.
A real estate partnership, as it is an issuer,9 is not a dealer within
the meaning of section 3(a) (5) provided it does not buy and sell its
own security.95 The term broker, on the other hand, does not re-
quire the purchasing of securities, and whether a real estate part-
nership, its general partner, and any salesmen offering such

89. See, e.g., NEB. REV. STAT.§ 8-1111(9) (1977).
90. Securities Exchange Act of 1934, § 15, 15 U.S.C. § 78o (1976).
91. [1972-1973 Transfer Binder] FED. SEC. L. REP. (CCH) 79,286.
92. Securities Exchange Act of 1934, § 15(a)(1), 15 U.S.C. § 780(a)(1) (1976).
93. Id. The intrastate exemption for broker-dealers is much narrower than the

intrastate exemption from registration afforded by Securities Act of 1933, 15 U.S.C.
§ 77c (a) (11) (1976) and Rule 147. The term "exclusively intrastate" is strictly con-
strued; a single interstate transaction by a broker-dealer can destroy the exemp-
tion. Augustine & Fass, Broker-Dealer Licenrsng in the Field of Real Estate
Syndication, 29 Bus. LAw. 369, 372-73 (1974).

94. Securities Exchange Act of 1934, § 3(a)(8), 15 U.S.C. § 78c(a)(8) (1976).
95. Id. § 78c(a) (5).
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partnership's securities must register as brokers is a question of
fact in each particular case.96

There are three basic tests employed by the SEC in determin-
ing whether salesmen of securities are merely employees, thus not
subject to the registration provisions, 97 or whether they are in-
dependent contractors and, therefore, subject to the broker regis-
tration requirements. In general, to be an employee one must be
compensated by salary, not by commission; the employer should
withhold federal, state, and social security taxes; and the salesmen
should be employed by the issuer both before and after the offer-
ing.98 Furthermore, the SEC has also recommended that it is ben-
eficial if an employee does not have a significant background in the
securities business, and that the scope of his employment does
consist primarily of the selling of securities.99

In all likelihood, a professional real estate syndicator is re-
quired to register as a broker. It has been suggested that a profes-
sional real estate syndicator is one that "has been recently
involved in more than two syndications as a professional."'10 0 The
theory is that a professional syndicator usually becomes a general
partner in real estate partnerships in order to market limited part-
nership interests under the so-called issuer exemption. But if he
does so on a recurring basis, he is no longer selling securities for
his own account and is a broker under the definition set forth in
the Securities Exchange Act of 1934.101

If a real estate syndicator is not selling for others, takes an ac-
tive role in the management of the real estate partnership, and re-
ceives no remuneration for selling the units, there is authority

96. If a real estate partnership, its general partner, and its salesmen fall within
the definition of the term "issuer," they are not exempt from broker-dealer registra-
tion, but are simply not broker-dealers. The so-called "issuer exemption" is thus a
misnomer and is confusing. The difference between an exemption and an exclusion
from the definition of broker-dealer is extremely significant because a broker-
dealer exempt from registration is not necessarily exempt from regulation (e.g., net
capital requirements. See Augustine & Fass, supra note 93, at 386-92. An issuer who
is not a broker-dealer, on the other hand, is not subject to either the registration
requirements or regulation. Id. at 370 n.4.

97. Employees of an issuer are not subject to registration or regulation as they
are within the definition of "issuer." Securities Exchange Act of 1934, § 3(a) (8), 15
U.S.C. § 78c(a) (8) (1976).

98. Augustine & Fass, supra note 93, at 371. See 2 L. Loss, SEcUrrIMEs REGULA-
TON 1298 (2d ed. 1961).

99. Augustine & Fass, supra note 93, at 371.
100. Id. at 371 n.13.
101. See Wertheimer & Mark, Special Problems of Unregistered Real Estate

Securities, 22 U.C.L.A. L. REV. 1219, 1227 (1975).
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indicating that he need not register as a broker. 0 2 Salesmen who
are not employees of the real estate syndicator-general partner
should not be utilized, however, because such salesmen would be
subject to the broker licensing requirements.

Registration as a broker-dealer may also be required on the
state level. The Uniform Securities Act, for example, does not pro-
vide an exemption from broker-dealer registration if the securities
offered and sold are exempt from registration. 10 3 The Uniform Se-
curities Act's definition of broker-dealer does not include, however,
one who directs fifteen or fewer offers to sell or buy securities in
the state in question. 1°4 As is the case with respect to the limited
offering exemption of the Uniform Securities Act, the broker-
dealer provisions of that Act, as adopted by the states, are far from
uniform. 10 5 The blue sky survey completed with respect to the var-
ious exemptions available from registration of the limited partner-
ship interests should also include analysis of the broker-dealer
provisions in the subject states.

Moreover, counsel must be aware that the Uniform Securities
Act provides that it is unlawful for any person to transact business
in the subject state as a broker-dealer or agent unless he is regis-
tered under the broker-dealer registration provisions of the Uni-
form Securities Act.'06 Agent is defined as "any individual other
than a broker-dealer who represents a broker-dealer or issuer in
effecting or attempting to effect purchases or sales of securities.' 10 7

It does not include, however, an individual who represents an is-
suer in connection with certain exempted securities or exempted
transactions, including the limited offering exemption. 10 8

FORMATION OF THE LIMITED PARTNERSHIP

As a limited partnership is a creature of statutory law and was
never recognized by the common law,10 9 it is imperative that ex-
treme care be taken with respect to the formation of a real estate

102. Augustine & Fass, supra note 93, at 371 (citing [1971-1972 Transfer Binder]
FED. SEC. L REP. (CCH) 78,415).

103. UNIFORM SECURrrIES ACT § 402.
104. Id. § 401(c).
105. E.g., compare id. §§ 201, 402 with NEB. REV. STAT. § 8-1103 (1977). The Ne-

braska transactional exemptions exempt a transaction from the broker-dealer re-
gistration provisions as well as the securities registration provisions. NEB. REV.
STAT. § 8-1111 (Cum. Supp. 1978) The Uniform Securities Act, on the other hand,
does not provide a corresponding exemption from broker-dealer registration for
transactions exempt from registration. UNIFORM SECUarrIEs ACT § 402.

106. Uniform Securities Act § 201(a).
107. Id. § 401(b).
108. Id.
109. See Puerto Rico v. Russell & Co., 288 U.S. 476, 480-81 (1933).
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partnership. Under the Uniform Limited Partnership Act, a lim-
ited partnership is formed upon the filing of a certificate of limited
partnership with the appropriate county office of the county in
which the principal place of business of the limited partnership is
located. 1 0 At the time of formation, a limited partnership must
have one or more general partners and one or more limited part-
ners."1 Since in most instances a real estate partnership will not
have investor limited partners until after it is formed, it is neces-
sary to use a non-investor limited partner for purposes of forma-
tion. Ordinarily, the status of this original limited partner will
terminate upon admission of one or more investor limited partners
to the real estate partnership.

Failure to record a certificate of limited partnership which sub-
stantially complies with the requirements of the Uniform Limited
Partnership Act causes the attempted limited partnership to be
treated as a common law general partnership.1 1 2 Thus, all partners
in a defectively formed limited partnership would be personally
and jointly liable for the debts and obligations of the partnership
with respect to third parties dealing with the partnership.1 1 3 Fur-

thermore, the original certificate must be amended upon the ad-
mission of additional limited partners.11 4

PREPARATION OF THE FORMAL DISCLOSURE DOCUMENT

In most instances, a formal disclosure document should be
prepared and distributed to prospective purchasers of limited part-
nership interests who are outside, passive investors, irrespective
of the exemption from registration relied upon at the federal and
state levels.11 5 If an offering of limited partnership interests in a
real estate partnership is registered pursuant to the Securities Act
of 1933, Form S-1 1 1 6 and Guide No. 60117 provide the format with

110. UNIFORM LIMITED PARTNERSHIP ACT § 2(1)(b).
111. Id. § 1.
112. E.g., Peerless Mills, Inc. v; American Tel. & Tel. Co., 527 F.2d 445, 449 n.1 (2d

Cir. 1975).
113. E.g., Filesi v. United States, 352 F.2d 339, 341 (4th Cir. 1965).
114. UNupoRM LIMITED PARTNERSHIP ACT § 24(2).
115. See notes 56 & 78 and accompanying text supra. The disclosure documents

are usually labeled private placement memoranda (private offerings) or offering
circulars (intrastate offerings or limited offerings). See generally Cooney, The Re-
gistration Process: The Role of the Lawyer in Disclosure, 33 Bus. LAw. 1329 (1977);
Kriyke, Where Are We on Securities Disclosure After The Advisory Committee
Report, 6 SEC. REG. LJ. 99 (1978); Comment, Utilization of Investment Analysis in
the Development of Disclosure Policy Under the Federal Securities Laws, 25
U.C.LA. L REv. 292 (1977).

116. 17 C.F.R. § 239.18 (1978). See 29 Fed. Reg. 12,685 (1964), [19781 2 FED. SEc. L
REP. (CCH) 1 7231-40.
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respect to the preparation of the registration statement. On the
state level, many states have adopted the Midwest Securities Com-
missioners Association's Statement of Policy Regarding Real Es-
tate Programs ("Midwest Rules"). 1 8 Even if a particular real
estate partnership offering is exempted from registration, counsel
should prepare the formal disclosure document to be used in con-
nection with the offering as if the disclosure document were to be
filed as a registration statement. Of course, any language relating
to a public offering must be altered to reflect the fact that the offer-
ing in question is not a public offering; the following discussion
makes the appropriate alteration. It is impossible to set forth all of
the requirements of the SEC and state commissions which have
adopted the Midwest Rules, and thus what follows will be a broad
overview of the type of information that should be contained in a
formal disclosure document prepared in connection with an offer-
ing of real estate limited partnership interests. The specific con-
tents of disclosure documents are not uniform, of course, and vary
with each particular offering.

COVER PAGE1 19

The term cover page is a misnomer in that it is ordinarily im-
possible to include all of the information required by the SEC and
the Midwest Rules on a single page. In most instances, therefore,
the so-called cover page of a disclosure document actually consists
of two to four pages.

In general, Guide No. 5120 requires that the cover page contain
the following information unless special circumstances warrant
additional disclosure: (1) the name of the issuer; (2) a description
and amount of securities to be offered; (3) the legend required by
Rule 425;121 (4) a table showing the per unit and total offering price,

117. 41 Fed. Reg. 17,374 (1976), [1976] 1 FED. SEC. L. REP. (CCH) T 3820.
118. [1975] 1 BLUE SKY L. REP. (CCH) 4821. As of July 2, 1976, there were 27

member states in the Midwest Securities Commissioners Association. Id. 4721.
Both Nebraska and Iowa are member states and have adopted substantially verba-
tim the Statement of Policy Regarding Real Estate Programs set forth by the Mid-
west Securities Commissioners Association. (1977] 2 BLUE SKY L. REP. (CCH)
30,611; [1976] IA BLUE SKY L. REP. (CCH) 18,658.

119. See notes 116-117 supra. See also [1975] 1 BLUE SKY L. REP. (CCH) 4821.
120. 33 Fed. Reg. 18,617 (1968), [19731 1 FED. SEC. L. REP. (CCH) 3765.
121. 17 C.F.R. § 230.425 (1978). Rule 425 requires the following legend to be

printed on the cover page in bold-face roman type at least as large as 10-point mod-
em type and at least 2 points leaded:

THESE SECURITIES HAVE NOT BEEN APPROVED OR DISAP-
PROVED BY THE SECURITIES AND EXCHANGE COMMISSION NOR
HAS THE COMMISSION PASSED UPON THE ACCURACY OR ADE-
QUACY OF THIS [DISCLOSURE DOCUMENT]. ANY REPRESENTA-
TION TO THE CONTRARY IS A CRIMINAL OFFENSE.
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the underwriting discounts and commissions, and the proceeds to
be received by the issuer; (5) the name of the underwriter(s); (6)
the date of the disclosure document; (7) a brief identification of the
material risks involved in the purchase of the limited partnership
interests with a cross-reference to further discussion contained in
the text of the disclosure document; and (8) any material required
by the laws of any state in which the limited partnership interests
are to be offered. Guide No. 5 (which both Form S-11 and Guide
No. 60 incorporate by reference) also emphasizes that boiler plate
language does not, by itself, provide meaningful disclosure.

In addition to the basic information required by Guide No. 5,
Guide No. 60 requires the termination date of the offering, any min-
imum required purchase, and any arrangements to place the funds
received in an escrow, trust, or similar arrangement be set forth on
the cover page. 122 Guide No. 60 also expands on the significant risk
factors which should be identified, specifically setting forth exam-
ples relating to tax risks, use of proceeds, and conflicts of inter-
ests.

123

In addition to the foregoing, the Midwest Rules require that
"the maximum acquisition fee, or development and/or construc-
tion fees [and] the estimated amount of organization and offering
expenses" must be disclosed on the cover page.

TABLE OF COI=ENTS

Form S-II makes reference to Rule 421(c) 124 which requires a
disclosure document to include a reasonably detailed table of con-
tents in the forepart. Form S-i1 also refers to the fact that a legend
is customarily placed on the table of contents page which indicates

that [the disclosure document] does not constitute an of-
fer to sell any of the securities in any state to any person
to whom it is unlawful to do so; that no person has been
authorized to give any information or make any represen-
tations, other than those contained in the [disclosure doc-
ument]; and that neither the delivery of the [disclosure
document] nor any sale thereunder shall create any impli-
cation that there has been no change in the affairs of the
issuer since the date of the [disclosure document]. 125

Id.
122. 41 Fed. Reg. 17,374, 17,375 (1976), [1976] 1 FED. SEc. L. REP. 3820.
123. Id.
124. 17 C.F.R. § 230.421(c) (1978).
125. 1 DONNELLEY SEC HANDBOOK 315 (B. McWhirter ed. 1977). See 17 C.F.R.

§ 239.18 (1978); 29 Fed. Reg. 12,686 (1964).
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INVESTOR SUITABILrTY STANDARDS

Guide No. 60 requires that immediately following the cover
page, the standards to be utilized by the issuer in determining the
acceptance of subscription agreements (investor suitability stand-
ards) should be described. 126 The methods the issuer intends to
utilize to assure that persons selling the limited partnership inter-
ests will adhere to the suitability standards should be disclosed.
The factors pertaining to the need for such investor suitability
standards should also be briefly discussed. Such factors include
lack of liquidity, the importance of the investor's federal income
tax bracket, and the long-term nature of the investment because of
the possible adverse tax consequences of premature sale of the
limited partnership interests and the lack of a resale market. 127

If Rule 146 is relied upon for the exemption from federal regis-
tration, mention should be made in this section regarding the
financial sophistication requirements of that Rule. 12 8 Reference
shouldalso be made to the offeree questionnaire and offeree repre-
sentative questionnaire attached to the disclosure document.
Such questionnaires are recommended because of the issuer's ob-
ligation to make reasonable inquiry regarding the offeree's invest-
ment experience and ability to fend for himself.129

The Midwest Rules require that limited partners be able to
bear the economic risk of the investment.130 For purposes of deter-
mining the ability of a prospective limited partner to bear such ec-
onomic risk, the Midwest Rules set forth the following standards:

[U]nless the Administrator approves a lower suitability
standard, participants shall have a minimum annual gross
income of $20,000.00 and a net worth of $20,000.00, or in the
alternative, a net worth of $75,000.00. Net worth shall be
determined exclusive of home, home furnishings and
automobiles. In high risk or principally tax oriented offer-
ings, higher suitability standards may be required. In the
case of sales to fiduciary accounts, the suitability stand-
ards shall be met by the fiduciary or by the fiduciary ac-
count or by a donor who directly or indirectly supplies the
funds to purchase the interest in the program. 13 1

Reference should be made to any restrictions contained in the
subscription agreement to be used in connection with closing the

126. 41 Fed. Reg. 17,374, 17,375 (1976) [19771 1 FED. SEC. L. REP. (CCH) 3820.
127. Id.
128. See notes 63-79 and accompanying text supra.
129. 17 C.F.R. § 230.146(d) (2) (1978). See notes 63-79 and accompanying text

supra.
130. [1975] 1 BLUE SKY L REP. 4821.
131. Id.
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sale of the limited partnership interests. The subscription agree-
ment should be attached as an exhibit to the disclosure document.

SUMMARY OF THE PARTNERSHIP AND USE OF PROCEEDS

Guide No. 60 requires an outline summary relating to the real
estate partnership and a tabular summary of the use of the pro-
ceeds resulting from the offering to immediately follow the suita-
bility section.132 The following information relating to the
partnership should be disclosed in outline form with appropriate
cross-references: 133 (1) name, address and telephone number of
the general partner and the names of any persons making invest-
ment decisions for the partnership; (2) the intended termination
date of the partnership; (3) a statement regarding the fees and
profits to be received by the general partner and its affiliates in
connection with the offering; (4) a statement concerning whether
current distributions are an investment objective, and if so, the es-
timated date when an investor might reasonably expect to receive
the distributions; (5) a brief description of the real estate to be
purchased, and appropriate disclosure if a material portion of the
net proceeds of the offering of limited partnership interests is not
committed to the real estate; (6) reference to the depreciation
method to be used; (7) a statement concerning the maximum lev-
erage expected to be used by the partnership; and (8) a cross-ref-
erence to a glossary of any technical terms used in the disclosure
document. '

The use of proceeds tabular summary should include the esti-
mated expenses of the offering (both organizational and sales), the
amount available for fulfilling the objectives of the partnership,
non-recurring initial investment fees, prepaid items and financing
fees, cash down payments, reserves, and any acquisition fees. 135

The estimated amount that will be paid to the general partner and
its affiliates should be specifically identified, and both dollar
amounts and percentages of the maximum and minimum proceeds
of the offering should be included with respect to each individual
application of the proceeds. 136 Guide No. 60 provides an example
of a table showing the estimated application of the proceeds re-

132. 41 Fed. Reg. 17,374, 17,375 (1976), [1976] 1 FED. SEC. L. REP. (CCH) 3820.
133. Id.
134. Id. The Midwest Rules provide that such technical terms may be defined

either in a glossary or as they appear in the disclosure document. [19751 1 BLUE
SKY L. REP. (CCH) 4821.

135. 41 Fed. Reg. 17,374, 17,375 (1976), 11976] 1 FED. SEC. L. REP. (CCH) 3820.
136. Id.

19791



CREIGHTON LAW REVIEW

ceived from an offering of limited partnership interests. 137

COMPENSATION AND FEES TO THE GENERAL PARTNER AND

AFFILIATES

This section should include a summary tabular presentation
which itemizes by category and specifies, in dollar amounts where
possible, all compensation (including reimbursement of out-of-
pocket expenses) that the general partner and its affiliates may
earn or receive in connection with the offering or the operation of
the real estate partnership. 1 If a more detailed explanation is re-
quired, reference should be made to an appropriate subsection in
the summary of limited partnership agreement section of the dis-
closure document and any other parts of the disclosure document
discussing the compensation received by the general partner and
its affiliates. The tabular presentation should identify the person
and his affiliation with the general partner receiving the compensa-
tion and the services to be performed by that person. It should
reflect whether the compensation relates to the offering and orga-
nizational stage, the developmental or acquisition stage, the opera-
tional stage, or the termination and liquidation stage of the real
estate partnership.

3 9

TERMS OF THE OFFERING

The offering price and the payment terms should be explained
to the prospective purchasers of limited partnership interests. If
the purchase of the limited partnership interests may be made
pursuant to a deferred payment schedule, the consequences of de-
fault by a limited partner should be discussed.14°

CONFLICTS OF INTEREST

Each type of transaction and any aspect of the business to be
engaged in by the real estate partnership which may result in a
conflict between the interests of the limited partners and those of
the general partner and its affiliates should be disclosed and dis-
cussed. Potential conflicts of interest may include: (1) whether the
general partner is a general partner or an affiliate of the general
partner in other real estate partnerships; (2) whether real estate or
other properties in which the general partner or its affiliates have

137. Id.
138. Id.
139. Id. See also SEC Form S-11, 17 C.F.R. § 239.18, 29 Fed. Reg. 12,689 (item 20)

(1964).
140. [19751 1 BLUE SKY L. REP. (CCH) 4821.
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an interest will be purchased by the real estate partnership, and
whether any appraisals have been made in connection with the
transactions; (3) whether the general partner has the authority to
invest the funds of the partnership in other projects in which the
general partner or its affiliates have an interest; (4) whether the
general partner or its affiliates have an interest in the real estate
adjacent to the real estate proposed to be purchased and devel-
oped by the partnership; (5) whether the general partner or its af-
filiates propose to lend money to the partnership or otherwise act
as a finance broker for the partnership; and (6) whether a compen-
sation arrangement with the general partner or its affiliates may
create a conflict between the interests of the general partner or its
affiliates and those of the partnership.' 4 '

If legal counsel to the partnership and the partnership's ac-
countant have rendered services to the general partner, that
should be disclosed. Additional conflicts of interest can arise as
result of the complete authority of the general partner to manage
the partnership.142 The general partner is ordinarily free to con-
tract with affiliates, for example, and thus the terms of such trans-
actions may not be the result of arms-length negotiations. In
addition, limited partnership agreements often limit the liability of
a general partner to the partnership or limited partners that may
result from acts or omissions by the general partner. Those provi-
sions should be referred to in the conflicts of interest section, along
with any indemnity provisions which may also exist in the limited
partnership agreement.

RISK AND SPECIAL FACTORS

This section consists of a series of short, concise, individually
captioned paragraphs which summarize the principal risk factors
associated with the offering and the partnership's plan of opera-
tions.143 This section should contain a summary of the material
tax risks with appropriate cross-references to fuller discussions in
the section of the disclosure document relating to income tax con-
sequences. Such tax risks may include the absence of an Internal
Revenue Service ruling as to partnership tax status and that there
is a risk that the Internal Revenue Service on audit may deter-
mine, for tax purposes, that the partnership is an association, taxa-
ble as a corporation; the risk that after some years of partnership
operations a limited partner's tax liabilities may exceed his cash

141. 41 Fed. Reg. 17,374, 17,376 (1976), [1976] 1 FED. SEC. L. REP. (CCH) 3820.
142. See also [19751 1 BLUE SKY L REP. (CCH) 4821.
143. 41 Fed. Reg. 17,374, 17,376 (1976), [19761 1 FED. SEC. L. REP. (CCH) 3820.
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distributions in corresponding years; the risk that upon a sale or
other disposition of a limited partnership interest, or upon a sale or
other dispostion of partnership property, it is possible that a lim-
ited partner's tax liabilities may exceed the cash he receives upon
the disposition; and the risk that an audit of the partnership's in-
formation return may result in an audit of a limited partner's indi-
vidual tax return.1'

Other risk factors that need to be disclosed in this section in-
clude any lack of relevant experience on the part of management,
the fact that the proceeds of the offering may be insufficient to
meet the requirements of the partnership's objectives, and a dis-
cussion concerning any additional sources of capital the partner-
ship may utilize. Further factors requiring discussion are any high
risk investment objectives the partnership may have, the fact that
no public market exists for the limited partnership interests, and
any environmental or other government regulations that may per-
tain to the partnership. 145 In addition, disclosures should be made
concerning the fact that the success of the partnership depends in
part upon the financial stability of the general partner, the risks of
leverage, any possible adverse competitive factors relating to the
partnership's objectives, and the fact that certain assumptions
concerning any projections used in connection with the offering
depend upon facts and events over which the partnership will have
no control.

DESCRIPTION OF PROJECT

A detailed physical description of the proposed real estate pro-
ject should be given to prospective purchasers of limited partner-
ship interests.1' Short biographies about the architect and
general contractor of the project may also be included in this sec-
tion.

GENERAL PARTNER AND AFFILIATES

A biographical sketch of the general partner and its principal
officers, if it is a corporate general partner, and other managers of
the real estate development should be included in the disclosure
document.147 The information disclosed should include their busi-
ness experience for the past ten years, and if there is a lack of ex-

144. Id. at 17,376, 17,377, [1976] 1 FED. SEC. L. REP. (CCH) 3820.
145. Id. at 17,377, [1976] 1 FED. SEC. L. REP. (CCH) 3820.
146. Id. See Form S-11, 17 C.F.R. § 239.18 (1978), 29 Fed. Reg. 12,687 (item 10)

(1964); 119751 1 BLUE SKY L. REP. (CCH) 4821.
147. 41 Fed. Reg. 17,374, 17,377 (1976); [19751 1 BLUE SKY L. REP. (CCH) 4821.
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perience in regard to the project proposed by the real estate
partnership, this fact should be prominently displayed in the dis-
closure document. 148 Cross-reference should be made to the table
showing all compensation (indirect and direct) to be paid to the
general partner and its affiliates located in the forepart of the dis-
closure documents.

The track record of the general partner and its affiliates with
respect to real estate developments during the past five years
which involve either a public offering of securities or a private or
limited offering of securities should be disclosed in the disclosure
document. 149 The Midwest Rules specifically list information
which should be included.150

FIDucIARY DUTY OF GENERAL PARTNER

Prospective purchasers of limited partnership interests should
know the limits of the fiduciary responsibility owed to the partner-
ship by the general partner.1 51 Any exculpation or indemnity
clauses contained in the limited partnership agreement should be
referred to in this section. In addition, limited partners should be
informed that they have the right to recover damages for a breach
of any fiduciary duties owed the partnership by the general part-
ner.

INCOME TAX CONSEQUENCES

A section should be included in the disclosure document that
summarizes all material income tax aspects of the offering. 152 The
purpose of this section is to inform prospective purchasers of lim-
ited partnership interests of the tax consequences they can rea-
sonably expect as a result of investing in the partnership. An
opinion of tax counsel as to all material aspects of the offering
should be filed as an exhibit to the disclosure document, and the
income tax consequences section of the disclosure document
should summarize or restate the tax information contained in the
opinion. 5 3 A caveat should be included that all discussion regard-
ing the tax aspects contained in the disclosure document is based
upon the Internal Revenue Code of 1954, as presently amended,

148. [1975] 1 BLUE SKY L. REP. (CCH) $ 4821.
149. Id. Guide 60 requires a tabular presentation. 41 Fed. Reg. 17,374, 17,377

(1976), [19761 1 FED. SEC. L. REP. (CCH) 3820.
150. [1975] 1 BLuE SKY L. REP. (CCH) 4821.
151. 41 Fed. Reg. 17,374, 17,376 (1976), [19761 1 FED. SEC. L. REP. (CCH) 3820.
152. Id. at 17,377, [1976] 1 FED. SEC. L. REP. (CCH) 3820; [1975] 1 BLUE SKY L

REP. (CCH) 4821.
153. 41 Fed. Reg. 17,374, 17,376 (1976), [19761 1 FED. SEC. L. REP. (CCH) 3820.
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existing laws, judicial decisions, administrative regulations, and
rulings, all of which are subject to change and which changes could
be retroactive in their application to the partnership and/or its
properties. The tax risks associated with an investment in the
partnership should be noted and discussed. If a partnership con-
templates taking deductions that may be challenged by the Inter-
nal Revenue Service, the tax effect of disallowance by the Internal
Revenue Service should be explained. This section should also
contain discussion concerning the partnership's tax status as a
partnership;15 4 general rules regarding taxation of limited part-
ners;155 general discussion concerning a limited partner's basis;156

the method or methods of depreciation to be used by the partner-
ship; 57 deductibility of prepaid interest and other expenses; 158 po-
tential tax liabilities in future years; 5 9 the type of tax information
that will be supplied to limited partners; 160 any relevant state, local
or foreign tax considerations; 161 the possible impact of section 183
of the Internal Revenue Code of 1954;162 and the tax consequences
upon sale or other disposition of a partnership interest or partner-
ship property. 163

SUMMARY OF LIMrrED PARTNERSHIP AGREEMENT

A brief summary of the material provisions of the limited part-
nership agreement should be included in the body of the disclo-
sure document.164 It must be emphasized that the statements
contained in the summary and elsewhere in the disclosure docu-
ment do not purport to be complete, and in the event of a conflict
between the summary of the limited partnership agreement provi-
sions and the limited partnership agreement, the limited partner-
ship agreement will control.

MISCELLANY

Other sections in the disclosure document should disclose rel-

154. Id., [1976] 1 FED. SEC. L. REP. (CCH) 3820.
155. Id. at 17,377, [19761 1 FED. SEC. L. REP. (CCH) 3820.
156. Id. at 17,378, [1976] 1 FED. SEC. L. REP. (CCH) 3820.
157. Id.
158. Id.
159. Id.
160. Id.
161. Id.
162. Id.
163. Id.
164. Id.; [1975] 1 BLUE SKY L. REP. (CCH) 1 4821. Counsel should also be aware

that if the limited partnership agreement provides for additional assessments to be
made with respect to the limited partners, the method of assessment and the pen-
alty for default should be disclosed prominently. Id.
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evant details concerning the partnership's accountant and legal
counsel. In addition, if any of the principals of the real estate part-
nership are involved in pending legal proceedings, a section should
be included in the disclosure document discussing such proceed-
ings.

165

References should also be made throughout the disclosure
document to any projections that may be used in connection with
the offering. The Midwest Rules contain specific provisions con-
cerning projections. 166 Any projections used should be attached to
the disclosure document as an exhibit along with a letter from the
certified public accountant who prepared the projections.

The Midwest Rules further require the following financial in-
formation and financial statements to be provided as a part of the
disclosure document: (1) a cash flow statement of the real estate
project; (2) a balance sheet of the real estate partnership (assum-
ing it has been formed and owns assets); (3) an income statement
for the real estate partnership (assuming it has been formed and
owns assets); (4) a balance sheet for each general partner, corpo-
rate or non-corporate; and (5) an income statement for corporate
general partners. 67 The above-listed financial documents need
not be audited, but should be prepared in accordance with gener-
ally accepted accounting principles. The instructions as to
financial statements of Form S-11168 also contain detailed provi-
sions regarding the form and contents of financial statements that
must be included in a prospectus registered with the SEC. Of
course, the Midwest Rules and the instructions may be used as a
guide but are not controlling because the real estate partnerships
discussed in this article are exempt from such requirements.

CONCLUSION

The foregoing discussion illustrates that many securities
problems arise in connection with an offering of limited partner-
ship interests in real estate partnerships. Complying with the
available federal and state exemptions from registration, analyzing
the broker-dealer considerations, and preparing the formal disclo-
sure document require considerable securities expertise. Al-
though it is impossible to address all possible securities problems
arising with respect to the formation of a real estate partnership

165. 119751 1 BLUE SKY L. REP. (CCH) 4821.
166. Id.
167. Id.
168. 17 C.F.R. § 239.18 (1978), 29 Fed. Reg. 12,685 (1964), [19781 2 FED. SEC. L REP..

1 7231-40. See also 1 DONNELLEY SEC HANDBOOK 341-42 (B. McWhirter ed. 1977).
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and to include all the information that should be disclosed in a dis-
closure document in a single article of this length, this article was
intended to identify and discuss in general terms the securities
considerations involved. It is advisable, however, that because the
securities laws contain traps for the unwary and are in a constant
state of evolution, a general practitioner who has little or no expo-
sure to the securities laws should consult with experienced securi-
ties counsel when confronted with a real estate partnership that
desires to sell limited partnership interests to outside, passive in-
vestors.


