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CONSTITUTIONAL LAW-DOUBLE JEOPARDY-GOVERNMENT AP-
PEAL NOT BARRED ABSENT FACTUAL DETERMINATION OF DE-

FENDANT'S GUILT OR INNOCENCE-United States v. Scott, 437
U.S. 82 (1978).

INTRODUCTION

In United States v. Scott,' the United States Supreme Court
held that the double jeopardy clause2 did not bar an appeal by the
government from a mid-trial dismissal of an indictment where the
dismissal, sought by the defendant, was based on grounds unre-
lated to factual innocence. 3 This decision expressly overruled 4

United States v. Jenkins5 which held that the government could
not appeal from a final judgment in favor of a defendant where
"further proceedings of some sort, devoted to the resolution of fac-
tual issues going to the elements of the offense charged, would
have been required upon reversal and remand. '6

Although the Scott Court recognized that the purpose of the
double jeopardy clause was to protect against the threat of multi-
ple prosecution, it is uncertain whether the Court's attempt to dis-
tinguish between final judgments based on factual innocence and
other final judgments serves this fundamental purpose. The deci-
sion, moreover, may be criticized because of the difficulties associ-
ated with its practical application. To understand the weaknesses
in the opinion, it is necessary first to examine the principles of the
double jeopardy clause and their relationship to the underlying
purpose of the clause.

BACKGROUND

Although the bar against double jeopardy originally applied
primarily to preserve the finality of judgments,7 it is ,now estab-

1. 437 U.S. 82 (1978).
2. U.S. CONST. amend. V. The double jeopardy clause provides that no person

shall "be subject for the same offence to be twice put in jeopardy of life and limb."
Id. The double jeopardy clause is made applicable to the states through the four-
teenth amendment by Benton v. Maryland, 395 U.S. 784, 793-96 (1969).

3. 437 U.S. at 98-101.
4. Id. at 101.
5. 420 U.S. 358 (1975).
6. Id. at 370.
7. Crist v. Bretz, 437 U.S. 28, 33 (1978). Under the common law, jeopardy at-

tached only after a trial terminated in a final judgment of acquittal or conviction.
Id. However, it was later recognized that jeopardy could apply to prosecutions ter-
minating short of acquittal or conviction. Id. at 33-34.
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lished that the fundamental purpose of the double jeopardy clause
is to protect defendants in criminal cases from the threat of multi-
ple prosecutions for a single offense. 8

The underlying idea, one that is deeply ingrained in at
least the Anglo-American system of jurisprudence, is that
the State with all its resources and power should not be
allowed to make repeated attempts to convict an individ-
ual for an alleged offense, thereby subjecting him to em-
barrassment, expense and ordeal and compelling him to
live in a continuing state of anxiety and insecurity, as well
as enhancing the possibility that even though innocent he
may be found guilty.9

Once jeopardy has attached in a criminal trial,'0 the double jeop-
ardy clause protects the "defendant's 'valued right to have his trial
completed by a particular tribunal.' ",i Stated another way, the
purpose of the double jeopardy clause is served by limiting the
government to one complete opportunity to convict the defend-
ant.

12

Consistent with the purpose of the double jeopardy clause, the
government may not appeal from a final judgment of acquittal, 13

even where the decision is clearly erroneous. 14 A verdict of not
guilty by the jury or an equivalent finding by a trial judge 15 repre-
sents the government's complete but unsuccessful attempt to con-
vict the defendant. A retrial following such a ruling would violate
the protection against multiple prosecution.16 In contrast, the gov-
ernment may reprosecute a defendant who successfully appeals

8. United States v. Martin Linen Supply Co., 430 U.S. 564, 568-69 (1977); United
States v. Wilson, 420 U.S. 332, 342-44 (1975); Green v. United States, 355 U.S. 184, 187-
88 (1957).

9. Green v. United States, 355 U.S. 184, 187-88 (1957).
10. Jeopardy attaches in a jury trial once the jury is sworn, Crist v. Bretz, 437

U.S. 28, 35 (1978); see Downum v. United States, 372 U.S. 734, 737-38 (1963), and in a
nonjury trial when the judge begins to receive evidence. United States v. Martin
Linen Supply Co., 430 U.S. 564, 569 (1977).

11. Arizona v. Washington, 434 U.S. 497, 503 (1978) (quoting Illinois v. Somer-
ville, 410 U.S. 458, 466 (1973); United States v. Join, 400 U.S. 470, 484 (1971); and Wade
v. Hunter, 336 U.S. 684, 689 (1949)).

12. Arizona v. Washington, 434 U.S. 497, 505 (1978); United States v. Jorn, 400
U.S. 470, 479 (1971).

13. United States v. Martin Linen Supply Co., 430 U.S. 564, 571 (1977); Fong Foo
v. United States, 369 U.S. 141, 143 (1962); Kepner v. United States, 195 U.S. 100, 133
(1904).

14. United States v. Martin Linen Supply Co., 430 U.S. 564, 571 (1977); Fong Foo
v. United States, 369 U.S. 141, 143 (1962).

15. In applying the double jeopardy clause, no distinction is made between
jury trials and bench trials. United States v. Martin Linen Supply Co., 430 U.S. 564,
573 (1977); United States v. Sisson, 399 U.S. 267, 290 (1970).

16. See notes 8-12 and accompanying text supra.
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from a final judgment of conviction.17 Early theories justifying the
retrial of a defendant after conviction were based on the rationale
that the defendant waived his double jeopardy right by appeal-
ing.18 However, it would appear the better reasoning is based on
the principle of sound administration of criminal justice. 19 Al-
lowing the retrial of a defendant's case, even after his conviction is
overturned, is considered fairer to both defendant and society. Mr.
Justice Harlan adopted this approach in United States v. Tateo,20

where he noted that:

From the standpoint of a defendant, it is at least doubtful
that appellate courts would be as zealous as they now are
in protecting against the effects of improprieties at the
trial or pretrial stage if they knew that reversal of a convic-
tion would put the accused irrevocably beyond the reach
of further prosecution. In reality therefore the practice of
retrial serves defendant's rights as well as society's inter-
est.

2 1

The government may also appeal from a post-verdict dismissal

17. United States v. Ball, 163 U.S. 662, 671-72 (1896). However, it has recently
been held that retrial after the defendant's conviction has been reversed on appeal
is allowed only where the conviction is overturned for trial error. Burks v. United
States, 437 U.S. 1, 14-15 (1978). Where a judgment of acquittal based on the insuffi-
ciency of the evidence to convict the defendant is granted by the appellate court,
the Burks Court held that retrial would still offend the double jeopardy clause. Id.
at 16-18. The Court's reasoning focuses on a finding of the government's failure of
proof implicit in an appellate judgment of acquittal. While both defendant and the
government may share an interest in error free proceedings, retrial is impermissi-
ble where the government is given a fair opportunity to convict the defendant but
fails to prove its case. Id.

18. Two waiver theories have been advanced. First, the defendant is said to
waive his double jeopardy right by the mere act of filing an appeal following convic-
tion. Trono v. United States, 199 U.S. 521, 534 (1905). This theory of waiver was
rejected in Green v. United States, 355 U.S. 184 (1957). Waiver of a constitutional
right must be knowing and voluntary. The defendant does not voluntarily waive his
rights by appealing where he has no meaningful choice under the circumstances.
Id. at 191-92.

Under the second theory, the defendant waives his double jeopardy right by
moving for a new trial as one of his alternatives on appeal. Note, Double Jeopardy:
The Prevention of Multiple Prosecutions, 54 CHi.-KENT L. REV. 549, 561 (1977).
United States v. Burks, 437 U.S. 1 (1978), expressly rejects this theory, applying the
rationale in Green. Id. at 17-18.

19. United States v. Tateo, 377 U.S. 463, 466 (1964). In Tateo, Mr. Justice Harlan
reasoned:

Corresponding to the right of an accused to be given a fair trial is the socie-
tal interest in punishing one whose guilt is clear after he has obtained such
a trial. It would be a high price indeed for society to pay were every ac-
cused granted immunity from punishment because of any defect sufficient
to constitute reversible error in the proceedings leading to convict.

Id.
20. 377 U.S. 463 (1964).
21. Id. at 466.
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of an indictment following a judgment of conviction. A successful
appeal by the government in such a case would require only a rein-
statement of the guilty verdict, and since no new trial would be
necessary, the policy against multiple prosecutions would not be
violated.

22

It is evident from the foregoing discussion that the protection
against multiple prosecutions is not absolute. A further exception
to the policy against multiple prosecutions arises in the context of
mistrials. A mistrial, unlike an acquittal or a conviction, is not a
final judgment but rather contemplates that the defendant will be
retried.23 A mistrial is a nugatory proceeding; its effect is as if no
trial had taken place.24 Although the deadlocked jury is a classic
example of a mistrial,25 a mistrial can be granted for a number of
other reasons including a formal defect in the proceedings, juror
disqualification, or the improper conduct of counsel.26 Thus, "mis-
trial" is a term of art which may be employed whenever the trial
proceedings are terminated before a verdict is reached.27 Al-
though the policy against multiple prosecutions applies to mistri-
als as well as to final judgments,28 the complexities of trial require
that "a defendant's valued right to have his trial completed by a
particular tribunal must in some instances be subordinated to the
public's interest in fair trials designed to end in just judgments. '29

When the defendant requests a mistrial, retrial is permitted re-
gardless of any prosecutorial or judicial error prompting the de-
fendant's double jeopardy motion.30 In such a situation, the
defendant retains primary control over the proceedings 3 1 and pre-
vents the government from completing its case. However, a mis-
trial granted in favor of the prosecution or on the court's own
motion, without the defendant's consent, will bar a retrial unless

22. United States v. Wilson, 420 U.S. 332, 353 (1975); Wurzburg & Gross, Double
Jeopardy. Dismissal and Government Appeal, 13 GONZ. L. REV. 337, 344 (1978); The
Supreme Court, 1974 Term, 89 HAav. L. REV. 47, 54 (1975).

23. Lee v. United States, 432 U.S. 23, 30 (1977); United States v. Jorn, 400 U.S.
470, 476 (1971).

24. United States v. Mischlich, 310 F. Supp. 669, 672 (D.N.J. 1970), affd, 445 F.2d
1194 (3d Cir. 1971), cert. denied, 404 U.S. 984 (1971).

25. Gori v. United States, 367 U.S. 364, 370 (1961) (Douglas, J., dissenting).
26. Schulhofer, Jeopardy and Mistrials, 125 U. PA. L. REV. 449, 473 (1977).
27. Id. at 457-58; See generally Note, Retrial After Mistrial: The Double Jeop-

ardy Doctrine of Manifest Necessity, 45 Miss. L.J. 1272 (1974).
28. See Arizona v. Washington, 434 U.S. 497, 503-05 (1978).
29. Wade v. Hunter, 336 U.S. 684, 689 (1949).
30. United States v. Jorn, 400 U.S. 470, 485 (1971). However, where pros-

ecutorial or judicial overreaching forces the defendant to seek a mistrial, retrial
may be barred and the case dismissed. Id.; Note, The Double Jeopardy Dilemma:
Reprosecution After Mistrial on Defendant's Motion, 63 IOWA L. REV. 975 (1978).

31. United States v. Dinitz, 424 U.S. 600, 609 (1976).
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there is a "manifest necessity for the mistrial. '32 In determining
manifest necessity where a mistrial is declared without the de-
fendant's consent, further prosecution of the defendant is barred
unless the trial judge has balanced the defendant's rights against
the societal interest in just judgments and concludes that there is
no alternative but to declare a mistrial.33 When a trial terminates
against the defendant's will, his right to one trial is jeopardized,
and the chance that the government will use the mistrial mecha-
nism as a tool of harassment is increased.

Unlike a mistrial, a dismissal granted in favor of the defendant
does not always contemplate reprosecution. 34 In United States v.
Jenkins,35 decided three terms before Scott, the United States
Supreme Court considered the effect of a dismissal of an indict-
ment which was intended as a final judgment in favor of the de-
fendant. The defendant in Jenkins was charged before a bench
trial with failure to submit to induction into the armed forces.3 6

Although the findings of fact tended to support the government's
case, the trial court concluded that the law on which the govern-
ment relied could not be applied retroactively against the defend-
ant and dismissed the indictment.3 7 The defendant was
discharged and the government thereafter appealed to the Court of
Appeals for the Second Circuit. The court of appeals dismissed
the appeal on double jeopardy grounds, ruling that the dismissal of
the indictment was actually an acquittal since the trial court had
relied on facts adduced at trial.38 The United States Supreme
Court affirmed the dismissal of the appeal, but since it was not
clear whether the trial court had resolved any of the factual issues
in favor of the defendant, the Supreme Court disagreed with the

32. Id. at 606-07 (quoting Illinois v. Somerville, 410 U.S. 458, 461 (1973)). In
United States v. Perez, 22 U.S. (9 Wheat.) 579 (1824), Mr. Justice Story stated:

We think, that in all cases of this nature, the law has invested courts of
justice with the authority to discharge a jury from giving any verdict, when-
ever, in their opinion, taking all the circumstances into consideration, there
is a manifest necessity for the act, or the ends of public justice would other-
wise be defeated.

Id. at 580. See Arizona v. Washington, 434 U.S. 497, 505-06 (1978). See generally
Schulhofer, Jeopardy and Mistrials, 125 U. PA. L. REV. 449, 457-73 (1977).

33. Arizona v. Washington, 434 U.S. 497, 514-16 (1978); Illinois v. Somerville, 410
U.S. 458, 469-71 (1973); United States v. Jorn, 400 U.S. 470, 486-87 (1971); see Note,
Mistrial and Double Jeopardy, 49 N.Y.U. L. REV. 937, 945-46 (1974).

34. Lee v. United States, 432 U.S. 23, 30 (1977).
35. 420 U.S. 358 (1975).
36. Id. at 359.
37. Id. at 362.
38. United States v. Jenkins, 490 F.2d 868, 878-80 (2d Cir. 1973), affd on other

grounds, 420 U.S. 358 (1975).
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court of appeals that the defendant had been acquitted.39 The
Supreme Court held that whether or not a dismissal of an indict-
ment constituted an acquittal, the government had no right to ap-
peal from a final judgment if "further proceedings of some sort,
devoted to the resolution of factual issues going to the elements of
the offense charged, would have been required upon reversal and
remand. '40 Therefore, Jenkins recognized that double jeopardy
protection was not confined to judgments of acquittal but extended
to cases where a new trial would be required to convict a defend-
ant after a final judgment was rendered in his favor. Jenkins thus
highlighted the policy against multiple trials and provided the set-
ting for the Supreme Court's decision in Scott.

FACTS AND COURT'S OPINION

Arthur Scott was charged with the distribution of various nar-
cotics in a three-count indictment in the United States District
Court for the Western District of Michigan. 4 1 Both before and dur-
ing trial, Scott moved for dismissal of counts one and two of the
indictment on the ground of pre-indictment delay.42 After all the
evidence had been presented, the district court granted Scott's mo-
tion, finding that his defense had been prejudiced by pre-indict-
ment delay, at least with respect to the first count.43 After the jury
returned a verdict of not guilty on the third count," the govern-
ment appealed from the dismissals of counts one and two to the
United States Court of Appeals for the Sixth Circuit.45 Since Scott
was neither convicted nor acquitted at trial on counts one and two
of the indictment, the court of appeals implicitly recognized that
further resolution of factual issues relating to his guilt or inno-
cence would have been required on retrial if the government suc-
cessfully challenged the dismissal of the indictment. Based on this
need for retrial and on the Supreme Court's decision in Jenkins,
the court of appeals concluded that further prosecution of Scott
was barred by the double jeopardy clause and dismissed the ap-

39. United States v. Jenkins, 420 U.S. 358, 369-70 (1975).
40. Id. at 370.
41. United States v. Scott, 437 U.S. 82, 84 (1978).
42. Id. Each count was based on an independent transaction. United States v.

Scott, 544 F.2d 903 (6th Cir. 1976), rev'd, 437 U.S. 82 (1978).
43. 437 U.S. at 84. The district court did not specify its reasons for dismissing

the second count, id., nor does it appear from the recital of facts in either appellate
court opinion to what extent the defendant's case was prejudiced.

44. Id.
45. United States v. Scott, 544 F.2d 903, 903-04 (6th Cir. 1976), rev'd, 437 U.S. 82

(1978).
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peal.
46

The United States Supreme Court granted certiorari to recon-
sider the applicability of the double jeopardy clause to government
appeals.47 After reviewing its decision in Jenkins, the Court re-
versed the ruling of the court of appeals and held that the defend-
ant was not harmed by retrial where his guilt or innocence had not
been decided at trial.48

The Court first stated that in certain cases dismissals could be
treated as mistrials for the purpose of double jeopardy analysis. 49

Using this analysis, the Court reasoned that not every final judg-
ment was the equivalent of an acquittal which automatically trig-
gered the double jeopardy bar.50 Instead, a further test would be
required to determine whether the government could still appeal.
Under this test only final judgments which were equivalent to ac-
quittals would bar further prosecution.

In discussing this additional test, the Court stated that "a de-
fendant is acquitted only when 'the ruling of the judge, whatever
its label, actually represents a resolution [in the defendant's
favor], correct or not, of some or all of the factual elements of the
offense charged.' "51 The Court then concluded that a judgment of
acquittal, a final judgment, erected a bar to reprosecution only
when it represented a determination that the government's evi-
dence was legally insufficient to support a conviction.52 Applying
this test to the facts in Scott, the Court held that the dismissal of
the indictment for pre-indictment delay represented only "a legal
judgment that a defendant, although criminally culpable, may not
be punished because of a supposed constitutional violation. '53

46. The court of appeals referred to what has been termed the Wilson-Jenkins-
Serfass trilogy. Id. at 904; Note, 46 U. CIN. L. REV. 1055, 1057 (1977). See United
States v. Wilson, 420 U.S. 332 (1975); United States v. Jenkins, 420 U.S. 358 (1975);
Serfass v. United States, 420 U.S. 377 (1975).

47. 437 U.S. at 84. In deciding to make this reassessment the Court stated:

Yet, though our assessment of the history and meaning of the Double Jeop-
ardy Clause in Wilson, Jenkins, and Serfass v. United States, 420 U.S. 377
(1975), occurred only three Terms ago, our vastly increased exposure to the
various facets of the Double Jeopardy Clause has now convinced us that
Jenkins was wrongly decided.

Id. at 86-87. For a discussion of the increased exposure to which Mr. Justice Rehn-
quist referred, see notes 67-71 and accompanying text infra.

48. 437 U.S. at 100-01.
49. Id. at 94.
50. Id. at 94-97.
51. Id. at 97 (quoting United States v. Martin Linen Supply Co., 430 U.S. 564, 571

(1977)).
52. Id.
53. Id. at 98. The distinction between rulings relating to factual issues of guilt

or innocence and those relating to strictly legal claims or constitutional violations
was clear to the Court. Id. at 98 n.11. Unlike the constitutionally based claim of pre-
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Since the dismissal of the indictment was not based on facts relat-
ing to the issue of innocence, no acquittal resulted, and the govern-
ment's appeal was allowed.

ANALYSIS

In Scott, the United States Supreme Court apparently applied
the policy considerations relevant to the mistrial context to a case
involving a final judgment. This is evidenced by the Court's em-
phasis on the voluntary nature of the defendant's motion for dis-
missal, as well as by the Court's view that the dismissal in Scott
denied the government a complete opportunity to present its case
by terminating the proceedings before the defendant's guilt or in-
nocence had been determined.5 4 The Supreme Court's mistrial de-
cisions, which balance the rights of defendants against the societal
interest in just judgments, have employed similar policy consider-
ations.5 5 Despite this reliance on recognized policy considerations,
the decision is subject to at least three criticisms. First, the
Court's application of mistrial policy considerations to final judg-
ments rested on inappropriate authority. Second, the Court's

indictment delay, the affirmative defenses of insanity and entrapment, although not
expressly incorporated into the statutory elements of an offense, related directly to
the issue of the defendant's criminal culpability. Id. at 97-98. Failure of the govern-
ment to rebut such factual defenses would result in an acquittal due to the insuffi-
ciency of the evidence to convict the defendant. Id. at 97. On the other hand, a
defendant who seeks a dismissal of his case before any finding of guilt or innocence
prevents the government from a complete opportunity to convict him and thus is
unharmed by a subsequent prosecution. Id. at 100-01.

54. Id. at 98-99. In characterizing the effect of a final judgment unrelated to
factual innocence of the defendant, the Court stated:

The reason for treating a trial aborted on the initiative of the trial judge
differently from a trial verdict reversed on appeal, for purposes of double
jeopardy, is thus described in Jorn...:

"[IIn the [secondI situation the defendant has not been deprived of his
option to go to the first jury, and, perhaps, end the dispute then and
there with an acquittal. On the other hand, where the judge, acting
without the defendant's consent, aborts the proceeding, the defendant
has been deprived of his 'valued right to have his trial completed by a
particular tribunal."'

We think the same reasoning applied in pari passu where the defendant,
instead of obtaining a reversal of his conviction on appeal, obtains the ter-
mination of the proceedings against him in the trial court without any find-
ing by a court or jury as to his guilt or innocence. He has not been
"deprived" of his valued right to go to the first jwy; only the public has
been deprived of its valued right to "one complete opportunity to convict
those who have violated its laws."

Id. at 99-100 (citations omitted).
55. Compare note 54 supra with Arizona v. Washington, 434 U.S. 497, 509 (1978);

United States v. Dinitz, 424 U.S. 600, 607 (1976); Illinois v. Somerville, 410 U.S. 458,
470 (1973); United States v. Jorn, 400 U.S. 470, 484 (1971); Wade v. Hunter, 336 U.S.
684, 689 (1949).
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holding is arguably inconsistent with the underlying purpose of
the double jeopardy clause. Third, the rule announced in Scott
may be difficult to apply where the basis of a particular final judg-
ment is unclear.

The Scott Court's distinction between acquittals and final
judgments unrelated to factual innocence appeared to rest on the
Court's prior decision in Lee v. United States.56 The Scott decision
implicitly suggested that when a final judgment is not based on
factual innocence, it may be treated as a mistrial. Although Lee
held that certain dismissals could be treated on the same basis as a
mistrial,57 Lee is not appropriate authority for Scott's analysis of
final judgments.

The indictment in Lee failed to allege the elements of knowl-
edge and intent as required by the controlling statute.5 8 At trial,
the defendant moved to dismiss the indictment. At the close of the
government's case, the trial court denied defendant's motion for
judgment of acquittal based on the insufficiency of the evidence,
but granted the motion to dismiss based on the failure of the in-
dictment to allege the required elements of theft.5 9 A new trial
was held and the defendant was convicted on another indict-
ment.60 The defendant's appeal on double jeopardy grounds was
rejected by the Seventh Circuit,61 and the Supreme Court af-
firmed.62 The Supreme Court characterized the dismissal of the
original indictment as "functionally indistinguishable from a dec-
laration of a mistrial" because the dismissal was based on a faulty
indictment and did not contemplate an end to all prosecution of
the defendant.63 In ruling that the case against Lee had not pro-
ceeded to final judgment, the Supreme Court stated:

The dismissal clearly was not predicated on any judgment
that Lee could never be prosecuted for or convicted of the
theft of the two wallets. To the contrary, the District Court
stressed that the only obstacle to a conviction was the fact
that the information had been drawn improperly. The er-
ror, like any prosecutorial or judicial error that necessi-
tates a mistrial, was one that could be avoided-absent
any double jeopardy bar-by beginning anew the prosecu-

56. 437 U.S. at 92-94 (citing Lee v. United States, 432 U.S. 23 (1977)).
57. Lee v. United States, 432 U.S. 23, 30-31 (1977).
58. Id. at 25.
59. Id. at 26-27.
60. Id. at 27.
61. United States v. Lee, 539 F.2d 612, 614 (7th Cir. 1976), affd, 432 U.S. 23

(1977).
62. Lee v. United States, 432 U.S. 23, 34 (1977).
63. Id. at 30-31.
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tion of the defendant. And there can be little doubt that
the court granted the motion to dismiss in this case in con-
templation of just such a second prosecution. 64

Thus, Lee was not inconsistent with the Court's prior ruling in
Jenkins. The Lee Court explained that the dismissal in Lee was
not intended to bar a retrial of the defendant and that "[w] here a
mistrial dismissal is granted on the ground, correct or not, that the
defendant simply cannot be convicted of the offense charged,
Jenkins establishes that further prosecution is barred by the
Double Jeopardy Clause. '65 The distinguishing feature of the dis-
missal in Jenkins therefore was that it was a final judgment which
contemplated an end to all prosecution of the defendant. 66

Unlike Lee, the dismissal of the indictment in Scott was a final
judgment intended to terminate the proceedings against the de-
fendant. As distinguished froi the faulty indictment in Lee, the
damage to the defendant's case in Scott due to pre-indictment de-
lay could not be cured in a subsequent proceeding. Therefore,
since further prosecution of Scott was not contemplated, Lee does
not appear to be appropriate authority for the application of mis-
trial policy arguments to the dismissal in Scott.

Although Scott appears to be an abrupt departure from the re-
cent precedent of Jenkins, the Court's decision in Scott suggests
that a close reading of opinions rendered after Jenkins would indi-
cate a gradual relaxation of the Jenkins standard. 67 Mr. Justice
Rehnquist, the author of both Jenkins and Scott, indicated in a
concurring opinion in Lee that the assumptions made in Jenkins
were no longer controlling in light of later case law.68 Again, dis-

64. Id.
65. Id. at 30.
66. See United States v. Jenkins, 420 U.S. 358, 370 (1975).
67. 437 U.S. at 95. Recognizing that Scott was otherwise controlled by Jenkins,

Mr. Justice Rehnquist stated: "However, our growing experience with Government
appeals convinces us that we must re-examine the rationale of Jenkins in light of
Lee, Martin Linen, and other recent expositions of the Double Jeopardy Clause."
Id.

68. Lee v. United States, 432 U.S. 23, 37 (1977) (Rehnquist, J., concurring). One
of the assumptions referred to by Mr. Justice Rehnquist related to the existence of
"temporal considerations" which controlled the double jeopardy issue. It was as-
sumed that a dismissal which occurred during factfinding would bar further prose-
cution, while a dismissal which occurred after factfinding would not. Id. at 36
(Rehnquist, J., concurring). Mr. Justice Rehnquist explained that United States v.
Martin Linen Supply Co., 430 U.S. 564 (1977), invalidated this assumption:

There the Court held that even though the judgment of acquittal by the
court (which I would not treat differently from a judgment of dismissal)
occurred after the factfinding portion of the proceedings had aborted in a
mistrial, but before the attachment of any jeopardy in a second trial, the
second trial was nonetheless barred by double jeopardy.

Id. at 37 (Rehnquist, J., concurring).
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senting in Finch v. United States,69 Mr. Justice Rehnquist stated
that cases following Jenkins "emphasized more of a balancing and
fairness test than the sort of 'bright line' distinctions set forth in
Wilson and Jenkins. °70 Therefore, at least in Mr. Justice Rehn-
quist's opinion, the Scott decision appears to be merely the culmi-
nation of a trend begun in earlier cases. 71

From a policy viewpoint, the distinction between acquittals
and other final judgments seems inconsistent with the underlying
purpose of the double jeopardy clause. The holding in Jenkins rec-
ognized that the policy against multiple prosecutions applies to all
final judgments favorable to the defendant and is not limited in
application to judgments of acquittal. 72 Pre-Scott precedent estab-
lished that double jeopardy protection was not aimed primarily at
findings of innocence but attached because a second trial after
final judgment violated the bar against multiple prosecutions. 73

The Scott Court's emphasis on findings of factual innocence in or-
der to raise the double jeopardy bar ignored the fact that not all
acquittals barring retrial are related to factual innocence in sub-
stance.7 4 For example, in Sanabria v. United States,75 decided on
the same day as Scott, the trial court apparently misconstrued the
indictment against the defendant7 6 and excluded most of the gov-
ernment's evidence. 77 The trial court then granted a defense mo-
tion for judgment of acquittal because the remaining evidence was
insufficient to convict the defendant.7 8 On appeal, the Supreme
Court held that because the defendant was acquitted, the double
jeopardy clause barred further prosecution regardless of the erro-
neous evidentiary ruling of the trial court which led to the judg-
ment of acquittal.7 9 Although in form the acquittal was based on
the insufficiency of the evidence, the factual innocence of the de-
fendant had never been decided because the government's evi-

69. 433 U.S. 676 (1977).
70. Id. at 680.
71. But see 437 U.S. at 109 n.7 (Brennan, J., dissenting). Mr. Justice Brennan

argued that intervening case law was not inconsistent with Jenkins. In his view,
there was no basis for a conclusion that the holding in Jenkins had been under-
mined by cases cited by the majority. Id. (Brennan, J., dissenting).

72. Id. at 102 (Brennan, J., dissenting). See notes 35-40 and accompanying text
supra.

73. 437 U.S. at 107 (Brennan, J., dissenting). See The Supreme Court, 1974
Term, 89 HARv. L. REv. 47, 53-59 (1975).

74. 437 U.S. at 109 (Brennan, J., dissenting).
75. 437 U.S. 54 (1978).
76. Id. at 68.
77. Id. at 58-59.
78. Id. at 59.
79. Id. at 68-69.
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dence against the defendant was excluded.80 Mr. Justice Brennan
suggested that if the trial court in Scott had remedied the due
process violation for pre-indictment delay by excluding all the gov-
ernment's evidence and had entered a judgment of acquittal, the
Supreme Court in Scott might have reached a different result.81

Such a distinction in his view was arbitrary and did not serve the
underlying purpose of the double jeopardy clause.82 The rule in
Scott, therefore, may tend to exalt form over substance and may
thereby result in an analysis which ignores the policy of the double
jeopardy clause. In addition, the Court's treatment of acquittal
will further hinder realization of the purpose of double jeopardy
because of the difficulty in identifying the basis of the trial court's
judgment.

Prior to Jenkins, an acquittal was referred to as "a legal deter-
mination on the basis of facts adduced at the trial relating to the
general issue of the case .... ,"83 Under this definition, a final judg-
ment in favor of a defendant would constitute an acquittal only
when the trial court's ruling was based on facts as opposed to
purely legal considerations.8 4 The rule in Jenkins barring appeals
from all final judgments where a new trial would follow made it
unnecessary to determine whether the trial court's ruling was
based on facts adduced at trial or on a purely legal theory, since
the primary consideration was whether or not further factual is-
sues would be required on retrial.85 The Scott Court's emphasis
on the existence of an acquittal not only revitalizes to some degree
the distinction between rulings based on facts and those based
solely on law,86 but it requires an additional inquiry to determine if
the factual determination relates to the issue of guilt or inno-
cence.87 Thus, Scott adds an additional point of confusion which
may further weaken the underlying policy of double jeopardy.

80. 437 U.S. at 110 (Brennan, J., dissenting).
81. Id. (Brennan, J., dissenting).
82. Id. (Brennan, J., dissenting).
83. United States v. Sisson, 399 U.S. 267, 290 n.19 (1970).
84. The Supreme Court, 1974 Term, 89 HARv. L. REV. 47, 57 (1975). See generally

Note, Government Appeals of "Dismissals" in Criminal Cases, 87 HARV. L. REV.
1822, 1839 n.125 (1974).

85. See United States v. Jenkins, 420 U.S. 358, 369-70 (1975); The Supreme Court,
1974 Term, 89 HARV. L. REV. 47, 59 (1975); Note, 46 U. CIN. L. REV. 1055, 1058 (1977).

86. See notes 83-85 and accompanying text supra.
87. See notes 50-53 and accompanying text supra. It was assumed by the Court

in Jenkins that the government could appeal from a judgment of acquittal where no
retrial would be necessitated by a reversal. 420 U.S. at 365. The Court in Scott con-
templated that this assumption would survive the Scott holding. 437 U.S. at 91 n.7.
The validity of this assumption is questionable in light of the Burks case which was
decided along with Scott. Burks held that an acquittal based on the insufficiency of
the evidence could not be appealed, even if granted on review after a guilty verdict
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In addition to these policy issues, the rule advanced in Scott
will undoubtedly pose some problems of application. After
Jenkins, a working definition of acquittal for double jeopardy pur-
poses was unnecessary, since the double jeopardy bar was applied
to all final judgments in favor of a defendant and not merely to
acquittals. 88 Under the Scott analysis, courts must now examine
the nature of final judgments to discern the factual basis of the
decision. Mr. Justice Brennan's Scott dissent provided an illustra-
tion of the difficulties of this approach. For example, depending on
the particular purposes served by an entrapment defense, the de-
fendant's lack of criminal culpability may or may not be estab-
lished.89 Where entrapment is based on the defendant's
predisposition to commit a crime, a successful entrapment defense
would necessarily establish the defendant's lack of criminal in-
tent.90 However, where the defense of entrapment is aimed at de-
terring improper police conduct, a trial court may acquit the
defendant although the defendant may have been ready and will-
ing to commit the crime charged.9 1 An acquittal based on such a
defense would appear to be totally unrelated to factual innocence
under the Scott criteria. Since the Court does not set forth any
definite guidelines for the application of its ruling, the precise
scope of Scott in such settings will have to be clarified by further
development of the case law.

CONCLUSION

In Scott, the United States Supreme Court ruled that a final
judgment in the defendant's favor would not prevent the govern-
ment from appealing unless the defendant's innocence had been
factually resolved at trial. The Court's requirement of an acquittal

had been rendered by the jury. United States v. Burks, 437 U.S. 1, 16-18 (1978); see
note 17 supra.

88. See notes 72-73, 85 and accompanying text supra.
89. 437 U.S. at 114-15 (Brennan, J., dissenting). See Park, The Entrapment

Controversy, 60 MINN. L. REV. 163, 165-66, 171-84 (1976).
90. W. LAFAVE & A. ScoTr, JR., HANDBOOK ON CRIMINAL LAW 369 (1972); See

Ranney, The Entrapment Defense-What Hath the Model Penal Code Wrought?, 16
DUQ. L. REV. 157, 158 (1978).

91. Ranney, The Entrapment Defense-What Hath the Model Penal Code
Wrought?; 16 DUG. L. REV., 157, 158 (1978). Professor Ranney has described this
approach to entrapment as follows:

The objective approach to entrapment judges the actions of the police
rather than the defendant's predisposition towards crime. If the agent's in-
ducements would have caused a 'reasonable man' to commit the crime, the
defendant will be released. The accused's intent is irrelevant. Under the
objective approach, even a defendant ready and willing to commit the
crime without police inducement may be acquitted.
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to raise the double jeopardy bar marks a significant shift in judicial
attitude in favor of government appeals and against an extension
of the constitutional protection of the double jeopardy clause.
However, application of the holding in Scott will require at least in
some instances a close examination of the procedural context of a
trial court's ruling, and formal considerations may ultimately turn
attention away from the fundamental thrust of the constitutional
provision against multiple prosecutions.

Russell A. Ota-'79


