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CONSTITUTIONAL LAW-DuE PROCESS-SUPREME COURT REC-

OGNIZES ENTITLEMENT STATUS OF A CLAIM TO CONTINUED UTIL-

Try SERVICE-Memphis Light, Gas & Water Division v. Craft,
436 U.S. 1 (1978).

INTRODUCTION

Following a trend begun in the lower federal courts,1 the
United States Supreme Court in Memphis Light, Gas & Water Divi-
sion v. Craft,2 announced that the due process clause of the four-
teenth amendment 3 encompassed within its protection the claim
of "entitlement"4 to continued utility service.5 Given the existence
of this protected interest in continued utility service, the Court had
occasion to address the question of what process was due a com-
plaining utility customer. In the Court's opinion, due process ne-
cessitated an informal hearing before a designated utility official at
which an aggrieved customer, in the case of a disputed bill, might
present his complaint before his utility service could be discontin-
ued.6 The Court also stated that due process required notification
by the utility of the availability of the required procedure.7

This recognition of a protected interest affirmed the lower
courts' application of the entitlement concept to a claim to contin-

1. See Ihrke v. Northern States Power Co., 459 F.2d 566, 568 (8th Cir. 1972),
vacated as moot, 409 U.S. 815 (1972); Dawes v. Philadelphia Gas Comm'n, 421 F.
Supp. 806, 817 (E.D. Pa. 1976); Koger v. Guarino, 412 F. Supp. 1375, 1386 (E.D. Pa.
1976); Condosta v. Vermont Elec. Coop., 400 F. Supp. 358, 365 (D. Vt. 1975); Donnelly
v. City of Eureka, 399 F. Supp. 64, 67-68 (D. Kan. 1975); Limuel v. Southern Union
Gas Co., 378 F. Supp. 964, 966-67 (W.D. Tex. 1974); Lamb v. Hamblin, 57 F.R.D. 58, 61-
62 (D. Minn. 1972); Bronson v. Consolidated Edison Co., 350 F. Supp. 443, 447
(S.D.N.Y. 1972); Stanford v. Gas Serv. Co., 346 F. Supp. 717, 720-21 (D. Kan. 1972);
Palmer v. Columbia Gas Co., 342 F. Supp. 241, 243-44 (N.D. Ohio 1972); Davis v. Weir,
328 F. Supp. 317, 321 (N.D. Ga. 1971), a~fd on other grounds, 497 F.2d 139 (5th Cir.
1974). Contra, Jackson v. Metropolitan Edison Co., 483 F.2d 754, 762 (3d Cir. 1973),
affid on other grounds, 419 U.S. 345 (1974).

2. 436 U.S. 1 (1978).
3. U.S. CONST. amend. XIV, § 1 provides in part:
No State shall make or enforce any law which shall abridge the privileges
or immunities of citizens of the United States; nor shall any State deprive
any person of life, liberty, or property, without due process of law; nor deny
to any person within its jurisdiction the equal protection of the laws.

Id.
4. In order for the due process clause to be invoked, the plaintiff must demon-

strate a "property" interest as evidenced by a "legitimate claim of entitlement."
Board of Regents v. Roth, 408 U.S. 564, 577 (1972). See notes 38-47 and accompany-
ing text infra.

5. 436 U.S. at 11-12.
6. Id. at 16.
7. Id. at 14-15.
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ued utility service. 8 By examining recent Supreme Court entitle-
ment cases and these lower court opinions, this casenote will trace
the development of the entitlement theory, and will illustrate the
consistency between the Craft ruling and these earlier decisions.
In addition, procedural requirements will be analyzed in light of
general notions of due process and the standards imposed in ear-
lier utility cases.

FACTS AND HOLDING

The dispute in Craft arose when the Crafts moved into a new
home and discovered two sets of gas and electric meters. As a re-
sult of the dual sets of meters, the Crafts began to receive two bills
per month. On several occasions Mrs. Craft journeyed to the Mem-
phis Light, Gas & Water Division ("MLG&W") to attempt to resolve
the double-billing problem, but on each occasion was unable to ob-
tain a satisfactory response. 9 After service had been terminated
five times, the Crafts, with other utility customers, 10 brought this
action in the District Court for the Western District of Tennes-
see.

11

Relying on the Third Circuit's opinion in Jackson v. Metropoli-
tan Edison Co., 12 the district court refused to view the claim to
continued utility service as a property interest protected by the
fourteenth amendment. 13 Despite this holding, the court moved
beyond this threshold issue to address the question of the validity
of the procedures available to the aggrieved customers. These pro-

8. See cases cited at note 1 supra.
9. 436 U.S. at 4-5. The Craft home was originally a duplex. The Crafts had

taken possession of the residence in October, 1972. The first set of double bills ar-
rived in the early part of 1973, and continued to arrive until January, 1974. Id.

10. The Crafts had originally joined with other MLG&W customers in bringing
a class action under 42 U.S.C. § 1983 (1976). The District Court for the Western Dis-
trict of Tennessee refused to certify the class action in an unpublished opinion.
Petitioner's Brief for Certiorari at 42, Memphis Light, Gas & Water Div. v. Craft, 436
U.S. 1 (1978). The Sixth Circuit Court of Appeals affirmed. Craft v. Memphis Light,
Gas & Water Div., 534 F.2d 684, 686 (6th Cir. 1976). By the time this case reached the
Supreme Court, the Crafts were the only party remaining of those who had origi-
nally brought the class action. 436 U.S. at 4 n.2.

11. 436 U.S. at 1, 5. The plaintiffs brought this action under 42 U.S.C. § 1983
(1976) "seeking declaratory and injunctive relief and damages . . . for termination
of utility service ... without due process of law." 436 U.S. at 1.

12. 483 F.2d 754 (3d Cir. 1973), affd on other grounds, 419 U.S. 345 (1974).
13. Petitioner's Brief for Certiorari at 44, Memphis Light, Gas & Water Div. v.

Craft, 436 U.S. 1 (1978) (the district court opinion is unpublished). Significantly, the
Jackson case was pending before the Supreme Court at the time the district court's
memorandum decision in Craft was handed down. When Jackson reached the
Supreme Court, the issue of property interest was specifically avoided. Jackson v.
Metropolitan Edison Co., 419 U.S. 345, 359 (1974).
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cedures were found adequate. 14 The court, however, suggested
that in the future MLG&W send "certified or registered mail notice
of termination at least four days prior to termination."'1

Before the Sixth Circuit Court of Appeals considered the due
process questions in Craft,16 the court distinguished the instant
case from the Supreme Court's opinion in Jackson v. Metropolitan
Edison Co.'7 The Sixth Circuit recognized that, unlike Jackson,
the utility involved in Craft was not a privately-owned utility, but a
municipally-owned utility.' 8 The court therefore concluded that
the activity of MLG&W constituted state action.1 9

14. Petitioner's Brief for Certiorari at 45, Memphis Light, Gas & Water Div. v.
Craft, 436 U.S. 1 (1978). The termination procedure employed by MLG&W was set
forth by the district court. It consisted of four parts: (1) The bill was mailed to a
customer's address approximately four days after the reading of the meter. Pay-
ment on this bill was due 20 days after the reading date. (2) After 24 days a final
notice was sent to the customer advising him that unless payment was made within
four days, or other arrangements were made within that time, service would be ter-
minated. (3) Service was terminated by the meter reader after this four-day pe-
riod unless the customer could show that payment was in the mail, or that his
inability to pay was due to sickness. (4) Approximately five days after either the
electric or gas service was terminated, all remaining services were terminated un-
less payment had been made. Id. at 34-36. The district court also mentioned a
credit extension plan available to customers, under which customers might avoid
termination by paying one-half of a past due bill with the balance to be paid in
equal installments over the next three bills. Id. at 36.

15. Id. at 46-47.
16. The court of appeals affirmed that part of the district court's decision refus-

ing to certify the class action. 534 F.2d at 686. See note 10 supra.
17. 419 U.S. 345 (1974).
18. 534 F.2d at 687.
19. Id. The question of whether a privately-owned utility is to be regulated as

an instrumentality of the state has more often than not been the central point of
controversy in cases involving privately-owned utilities. Significantly, however, the
majority of decisions involving private-owned utilites have found sufficient state ac-
tion. See Palmer v. Columbia Gas, Inc., 479 F.2d 153, 165 (6th Cir. 1973); Ihrke v.
Northern States Power Co., 459 F.2d 566, 570 (8th Cir. 1972), vacated as moot, 409
U.S. 815 (1972); Condosta v. Vermont Elec. Coop., 400 F. Supp. 358, 365 (D. Vt. 1975);
Limuel v. Southern Union Gas Co., 378 F. Supp. 964, 969 (W.D. Tex. 1974); Bronson v.
Consolidated Edison Co., 350 F. Supp. 443,446 (S.D.N.Y. 1972); Stanford v. Gas Serv.
Co., 346 F. Supp. 717, 722 (D. Kan. 1972). Contra, Jackson v. Metropolitan Edison
Co., 419 U.S. 345, 358-59 (1974); Lucas v. Wisconsin Elec. Power Co., 466 F.2d 638, 653-
58 (7th Cir. 1972), cert. denied, 409 U.S. 1114 (1973).

Under the doctrine established in the Civil Rights Cases, 109 U.S. 3 (1883), a
plaintiff must show not only that he has been deprived of a right secured to him by
the Constitution, but that the defendant who is depriving him of that right is the
state. Id. at 11. This principle has been expanded to include private action closely
intertwined with the state. E.g., Moose Lodge v. Irvis, 407 U.S. 163, 172-73 (1972);
Evans v. Newton, 382 U.S. 296, 299 (1966); Burton v. Wilmington Parking Auth., 365
U.S. 715, 722-26 (1961). Generally, in cases where state action is not obvious, the
determination of whether private action is sufficient to constitute state action is
founded on one of two approaches. The first is called the "public function" ap-
proach, and is based on on the theory that when a private actor assumes obligations
or supplies services normally associated with the state, the conduct of the private
actor becomes state action. See Isler, Termination of Service by Privately-Owned
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The circuit court next considered the district court's ruling
that a claim to continued utility service was not constitutionally
protected. Reversing the lower court's decision, the court found a
protected property interest in the plaintiff's claim to continued
utility service.20 Although failing to describe any specific hearing
standard, the court also ruled that the termination procedures em-
ployed by MLG&W were inadequate. 2 1 Furthermore, the court
held that due process required notice which provides "the cus-
tomer with the information he needs to quickly and intelligently
take available steps to prevent the threatened termination of serv-
ice.",

22

After granting certiorari,2 3 the Supreme Court of the United
States affirmed the circuit court decision. 24 The Court expressly
set forth the requirements necessary to elevate an interest to the
status of entitlement, and therefore to the status of a constitution-
ally protected property interest.25 These requirements consisted
of (1) the creation of the interest by an underlying source such as
state law, and (2) the recognition by federal constitutional law of
that interest as an entitlement.26 The Court satisfied the first re-
quirement by relying on Trigg v. Middle Tennessee Electric Mem-
bership Corp.27 in which the Tennessee Court of Appeals ruled
that a public utility could not discontinue service for nonpayment
of a disputed bill upon threat of liability for damages. 28 In the
Court's opinion, Trigg clearly showed that continued utility serv-
ice was an interest recognized by state law.2 9 Since utility service

Public Utilities: The Tests for State Action, 12 URB. L. ANN. 153, 165 (1976). See, e.g.,
Evans v. Newton, 382 U.S. 296, 299 (1966); Marsh v. Alabama, 326 U.S. 501, 506-07
(1946). The other approach may be called the "nexus" approach, and usually in-
volves several different indicia. See Isler, supra, at 174. At the center of this ap-
proach is the notion that there are so many points of contact between the state and
the actor so as todefy constitutional distinction between the two. See, e.g., Burton
v. Wilmington Parking Auth., 365 U.S. 715, 722-26 (1961).

20. 534 F.2d at 687. The court made this determination without extended dis-
cussion, and relied solely on prior case law. Id.

21. Id. at 689. The court of appeals was not impressed with the fact that
MLG&W had provided a credit-extension plan for financially burdened customers.
Id. See note 14 supra. It stated that such procedure "provides no avenue for cus-
tomers who, instead of claiming an inability to pay in full an admitted utilities lia-
bility . . dispute the existence of the liability." 534 F.2d at 689.

22. Ic.. at 687.
23. 436 U.S. at 3.
24. Id. at 22.
25. Id. at 9.
26. Id.
27. 533 S.W.2d 730 (Tenn. Ct. App. 1975), cert. denied, (Tenn. Sup. Ct. March 15,

1976).
28. 436 U.S. at 9-10. See Trigg v. Middle Tenn. Elec. Membership Corp., 533

S.W.2d 730, 733 (Tenn Ct. App. 1975), cert. denied, (Tenn. Sup. Ct. March 15, 1976).
29. 436 U.S. at 11.
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in Tennessee could only be terminated for cause, the Court simply
declared that the second entitlement requirement was satisfied by
stating that the claim to continued utility service was a constitu-
tionally protected entitlement.30

Having found a constitutionally protected interest, the Court
next considered what types of notice and hearing were required by
the due process clause.31 Since "[tihe purpose of notice under the
Due Process Clause is to apprise the affected individual of, and
permit adequate preparation for, an impending 'hearing,'" the
Court mandated notice "'reasonably calculated' to inform ... [the
customers] . .. of the availability of 'an opportunity to present
their objections.' "32 The notice in Craft failed to meet this stan-
dard because it merely stated that the plaintiffs must pay or face
termination. 33 In addition, the Court held that due process re-
quired a hearing which provided "an opportunity for the presenta-
tion to a designated employee of a customer's complaint that he is
being overcharged or charged for services not rendered. '34 No
hearing was available in Craft.35 The Court therefore concluded
that MLG&W violated the due process clause by failing to provide
adequate notice and an opportunity to be heard.3 6

ANALYSIS

CONTINUED UTILITY SERVICE AS PROPERTY PROTECTED BY DUE
PROCESS

In order for the fourteenth amendment to be invoked, the com-
plaining party must establish that he has been deprived of "prop-
erty, without due process of law."'37 The Supreme Court has
seldom clearly defined this concept of property.3 8 Throughout its

30. Id. at 11-12. In basing its elevation of the interest in continued utility serv-
ice to the status of "entitlement" on the finding that such service could be termi-
nated only "for cause," the Court followed the rationale of Arnett v. Kennedy, 416
U.S. 134 (1974). In that case, the Supreme Court decided that an employee whose
employment could be terminated only for cause had a constitutionally protected
property interest. Id. at 166 (Powell, J., concurring in part). See Bishop v. Wood,
426 U.S. 341, 345 n.8 (1976).

31. 436 U.S. at 14.
32. Id.
33. Id. at 13, 14.
34. Id. at 16.
35. Id.
36. Id. at 22.
37. U.S. CONST. amend. XIV, § 1. This amendment also protects persons from

deprivation of liberty without due process. For a discussion of the expansive na-
ture of the liberty concept, see generally Monaghan, Of "Liberty" and "Property", 62
CORNELL L.Q. 405 (1977); Ratner, The Function of the Due Process Clause, 116 U. PA.
L. REV. 1048 (1968).

38. L. TRIBE, AMERICAN CONsTrrrTIONAL LAw 509 (1978). Professor Tribe noted
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decisions, however, the Supreme Court has

consistently recognized that due process requirements are
implicated whenever the enforcement power of govern-
ment is employed to deprive an individual of an interest,
derived from the common law, in peaceful possession or
use of real or personal "property," using that term in its
colloquial sense, whether such property was being taken
to meet a need of government or for the benefit of another
private individual.39

In the past, a common notion embraced by the courts had been
that such a constitutionally protected property interest must be
more than a privilege, a mere expectation founded on anticipated
continuation of present law.40 Indeed, such property must become
"a title, legal or equitable, to the present or future enjoyment of
property, or to the present or future enforcement of a di;mand, or a
legal exemption from a demand made by another. '4 1 This analy-
sis, known as the rights-privileges distinction, 42 has been discred-
ited.

4 3

The abandonment of the rights-privileges distinction is evi-
denced by the development of the entitlement concept,4 which
has significantly expanded the scope of constitutionally protected
property interests. 45 The term entitlement admits of no strict defi-
nition. First advanced by Professor Charles Reich,4 6 the concept of
entitlement was borne out of his observation that the government
had undertaken, without compulsion, to provide services to its citi-
zens. These services were not gratuities; instead they were essen-

that: "At least since 1937, the Constitution has not been interpreted to give direction
definitions of the 'property' interests that can claim procedural, and sometimes sub-
stantive, protections; there has been no precise analogue to the continuing willing-
ness to find specific 'liberty' interests in the Constitution itself." Id.

39. Id.
40. See T. COOLEY, A TREATISE ON THE CONSTrrUTIONAL LIMITATIONS 511 (7th

ed. 1903).
41. Id.
42. Mr. Justice Holmes has been credited with the classic exposition of this

distinction. L. TRIBE, supra note 38, at 509-10. See McAuliffe v. Mayor of New Bed-
ford, 155 Mass. 216, 220, 29 N.E. 517, 517-18 (1892).

43. Board of Regents v. Roth, 408 U.S. 564, 571 (1972). See J. NOWAK, R. Ro-
TUNDA & J. YOUNG, HANDBOOK ON CONSTITUTIONAL LAw 491 (1978); L. TRIBE, supra
note 38, at 509-10.

44. See J. NowAK, R. ROTUNDA & J. YOUNG, supra note 43, at 491; L. TRIBE, supra
note 38, at 515.

45. L. TRIBE, supra note 38, at 514.
46. Reich, The New Property, 73 YALE L.J. 733 (1964) [hereinafter cited as The

New Property]. See also Reich, Individual Rights and Social Welfare: The Emerg-
ing Legal Issues, 74 YALE L.J. 1245 (1965) [hereinafter cited as Emerging Legal
Issues].
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tials on which a large percentage of the population relied.47

Notwithstanding this growing reliance, Professor Reich discovered
that individuals had virtually no recourse when these needed ben-
efits were withdrawn.48 Once these problems were recognized by
the courts, the concept of entitlement came to provide those who
relied with the "only line of defense against arbitrary withdrawal
by the state of his access to what, although initially not his right to
demand, he [had] become dependent upon."49

The Supreme Court was quick to adopt the entitlement con-
cept, and applied it to several government-provided benefits. In a
seminal decision, Goldberg v. Kelly,50 the Supreme Court found a
constitutionally protected entitlement in the plaintiff's interest in
the continuation of welfare benefits. 51 Relying on the fact that
such benefits were statutorily granted to those eligible, the Court
deemed continued welfare benefits an entitlement. In conferring
entitlement status, the Court was clearly influenced by Professor
Reich's analysis.52 The welfare benefits were thus recognized as
"important rights" which could not be constitutionally denied pro-
tection on the basis of the rights-privileges distinction. 53 In an-
other significant decision, Bell v. Burson,54 the Court analyzed the
question of whether a state-issued dirver's license could be af-
forded entitlement status.55 The state statute involved provided
that the license of an uninsured motorist would be suspended fol-
lowing an accident if such motorist did not post security to cover
the claimed amount of damages. 56 The Court found that such sus-

47. Emerging Legal Issues, supra note 46, at 1255-56; The New Property, supra
note 46, at 737. Professor Reich noted:

Society today is built around entitlement. The automobile dealer has his
franchise, the doctor and lawyer their professional licenses, the worker his
union membership, contract and pension rights, the executive his contract
and state options; all are devices to aid security and independence. Many
of the most important of these entitlements now flow from government:
subsidies to farmers and businessmen, routes for airlines and channels for
television stations; long term contracts for defense, space, and education;
social security pensions for individuals. Such sources of security, whether
private or public, are no longer regarded as luxuries or gratuities; to the
recipients they are essentials, fully deserved, and in no sense a form of
charity.

Emerging Legal Issues, supra note 46, at 1255.
48. The New Property, supra note 46, at 786-87. See L. TRIBE, supra note 38, at

515.
49. Bronson v. Consolidated Edison Co., 350 F. Supp. 443, 447 (S.D.N.Y. 1972).
50. 397 U.S. 254 (1970).
51. Id. at 261-62.
52. Id. at 262 n.8. See note 47 supra.
53. 397 U.S. at 262.
54. 402 U.S. 535 (1971).
55. Id. at 539.
56. Id. at 535-36.
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pension deprived the motorist of a possession essential to the pur-
suit of a livelihood. 57 Accordingly, the Court concluded that
"licenses are not to be taken away without that procedural due
process required by the Fourteenth Amendment." 58

The Bell-Goldberg rationale was later crystallized in Goss v.
Lopez.59 In Goss, a local Ohio school board's practice of sus-
pending irrepressible students for up to ten days without a prior
hearing was challenged.60 The defendant school district argued
that since there was no constitutional right to a free education, no
protected property interest had been violated.6 1 Rejecting this
contention, Mr. Justice White concisely stated the principle of the
entitlement concept; "[h ]aving chosen to extend the right to an ed-
ucation to people of appellees' class generally, Ohio may not with-
draw that right on grounds of misconduct, absent fundamentally
fair procedures to determine whether the misconduct has oc-
curred."62 Goss expressly recognized the importance of state law
as the basis for finding an entitlement by noting that interests hav-
ing entitlement status were "'not created by the Constitution
.... [T]hey [were] created and their dimensions [were] defined'
by an independent source such as state statutes or rules entitling
the citizen to certain benefits. ' 63 Looking to the specific Ohio stat-
ute that mandated a free education for all those residents between
five and twenty-one years of age, the Court held that the plaintiff's
interest in an education had been accorded the requisite state rec-
ognition.64 In addition, the Goss Court rejected the contention that
no constitutional violation could occur when the deprivation of the
interest did not subject the individual to "severe detriment or
grievous loss. ' ' 65 To determine "'whether due process require-
ments apply in the first place, we must not look to the 'weight' but
to the nature of the interest at stake.' ",66 In the view of the Court,
an interest of this nature was sufficient to support the conferring of
entitlement status.67

Through cases such as Goldberg, Bell and Goss, the concept of

57. Id. at 539.
58. Id.
59. 419 U.S. 565 (1975).
60. Id. at 568.
61. Id. at 572.
62. Id. at 574.
63. Id. at 572-73.
64. Id. at 573.
65. Id. at 575.
66. Id. at 575-76. See Board of Regents v. Roth, 408 U.S. 564, 570-71 (1972).
67. 419 U.S. at 573. The Court further stated that a 10-day suspension from

school without a hearing was not a de minimis deprivation outside the protection of
the due process clause. Id. at 576.
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entitlement was used to significantly broaden the number of prop-
erty interests protected under the due process clause of the four-
teenth amendment. The common characteristic of these newly
recognized interests was the fact that they were conferred by the
government--either by statute, decision or rule. Also inherent in
the adoption of the entitlement theory was the recognition that
many government-provided benefits, once issued or accrued, be-
came so essential to the continued livelihood of the individual in-
volved, that they could not be withdrawn unless the government
satisfied the mandates of the due process clause.

Among the newly recognized property interests emerged the
claim to continued utility service. Before this recognition, the
state rules controlling utility service had been long established.6 8

When a municipal utility undertook to provide a service in a speci-
fied territory, it could not refuse to supply that service to any cus-
tomer within that territory.69 While a municipal utility could
terminate its supply of services for failure to pay a just service
bill,70 it could not terminate a customer's supply for failure to pay a
bill, the correctness of which was the subject of a bona fide dis-
pute.71 If, in the case of a disputed bill, a municipal utility did ter-
minate its supply of services, it could be liable for damages. 72

Furthermore, the remedies of an injunctive relief,7 3 and manda-
mus,74 were also available to the aggrieved customer. These state
law rules governing utility service have come to serve as the "in-
dependent source"7 5 required by Goss for a finding of entitlement.

A number of lower courts preceded the Supreme Court in an-
nouncing that the claim of entitlement to continued utility service
constituted a property interest worthy of protection under the due
process clause.7 6 In Davis v. Weir,77 the court began the trend that
would culminate in the Craft decision. The Davis court relied on
the Bell-Goldberg rationale in applying the concept of entitlement
to the claim to continued utility service.7 8 The court found the
source of entitlement in state decisional law which imposed upon

68. See 12 E. MCQUILLIN, MUNICIPAL CORPORATIONS §§ 34.88- .198 (3d rev. ed.
1970) and cases cited therein.

69. Id. § 34.89.
70. Id. § 34.90.
71. Id. § 34.93.
72. Id. § 34.196.
73. Id. § 34.195.
74. Id. § 34.194.
75. See note 63 and accompanying text supra.
76. See note 1 supra.
77. 328 F. Supp. 317 (N.D. Ga. 1971), affd on other grounds, 497 F.2d 139 (5th Cir.

1974).
78. Id. at 320-21.
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the utility the obligation to provide services to all individuals
within its territory.79 "The fact that the City has undertaken to
provide water to all members of the municipality upon application
... renders the important benefit bestowed by the City suffi-
ciently analogous to an 'entitlement' to satisfy any requirement
along this line."80 The court also emphasized a theme found
throughout the entitlement cases: the interest in question was one
relied on by the recipients as a necessity of life.8 1 Based on "the
governmental function and private interest" involved, the Davis
court held that a claim to continued utility service was an entitle-
ment.

82

Following Davis, a number of courts relied on the Bell-
Goldberg analysis in finding an entitlement in a claim to continued
utility service.83 Although these cases were similar to Davis, they
did add a few minor embellishments to its analysis. The court in
Lamb v. Hamblin84 adopted the entitlement theory, adding only
that such entitlement was restricted to those individuals who paid
for it.8 5 In Donnelly v. City of Eureka,86 the court placed great em-
phasis on the fact that the municipality owned the utility, which
was the sole supplier of water service for the area.87 These circum-
stances led the Donnelly court to accord entitlement status to a
claim to continued utility service.88 Relying on Davis directly, the

79. Id. at 321. In finding this obligation, the court apparently relied on ElweU v.
Atlanta Gas Light Co., 51 Ga. App. 919, 181 S.E. 599 (1935). The Elwell decision
stated that the municipal utility was "bound to furnish gas to all members of the
municipality in which it operates." Id. at -, 181 S.E. at 601.

80. 328 F. Supp. at 321.
81. Id. The court stated that "[t] here can be no serious doubt that water is an

absolute necessity of life." Id. Furthermore, the Davis court addressed the ques-
tion of whether a lessee, a party not in privity, could assert this constitutional claim.
Because of the importance of the interest involved, the court held that lack of priv-
ity was not determinative. Id.

82. Id.
83. Condosta v. Vermont Elec. Coop., 400 F. Supp. 358, 365-66 (D. Vt. 1975);

Lamb v. Hamblin, 57 F.R.D. 58, 61-62 (D. Minn. 1972); Bronson v. Consolidated
Edison Co., 350 F. Supp. 443, 447 (S.D.N.Y. 1972); Stanford v. Gas Serv. Co., 346 F.
Supp. 717, 719-21 (D. Kan. 1972). See Donnelly v. City of Eureka, 399 F. Supp. 64, 67-
68 (D. Kan. 1975); Limuel v. Southern Union Gas Co., 378 F. Supp. 964, 966-67 (W.D.
Tex. 1974).

84. 57 F.R.D. 58 (D. Minn. 1972).
85. Id. at 62. "Neither state law nor the Constitution recognizes a right to free

water service." Id.
86. 399 F. Supp. 64 (D. Kan. 1975).
87. Id. at 67. The Donnelly court noted that "[w ]hen a municipality is the sole

source of water service, this service becomes a constitutionally protected entitle-
ment, and the termination of this service must be accompanied by due process pro-
cedures." Id.

88. Id. at 67-68.
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court in Stanford v. Gas Service Co.89 emphasized the constitu-
tional foundation of the entitlement analysis:

The Preample of the United States Constitution states
that this great document proclaiming the very touchstones
of democracy was enacted to promote, among other things,
"the general welfare" of of the people. Nothing is more ba-
sic to the American system of values, indeed mankind,
than the continued existence of life itself. Protection of
rights and entitlements affecting this basic principle is the
responsibility of the judiciary operating within the frame-
work established by the legislature. In sum, therefore,
whatever the classification of utility services, be they
rights, privileges, or entitlements, such life-sustaining
services would seem to fall within the same constitutional
protections afforded welfare benefits, wages, drivers'
licenses . . . all as has been previously decided by the
United States Supreme Court.90

In light of the Goss decision, which had been announced in
1975, the utility-entitlement analysis was further refined in Dawes
v. Philadelphia Gas Commission.91 Relying heavily on Goss,
Dawes began its analysis of entitlement by finding a statutory ba-
sis for the claim.92 The court then adopted that part of the Goss
argument that laid to rest the contention that only those interests
which were fundamental could be accorded constitutional protec-
tion.93 Therefore, since the infringement involved was found not to
be de minimis, the court found it deserving of constitutional pro-
tection.94 In Koger v. Guarino,95 this de-emphasis of the grievous-
ness of the loss in determining entitlement status was further
elaborated:

89. 346 F. Supp. 717 (D. Kan. 1972).
90. Id. at 720-21.
91. 421 F. Supp. 806 (E.D. Pa. 1976).
92. Id. at 817. For a discussion of the importance of state law in entitlement

analysis, see note 19 and accompanying text supra.
93. 421 F. Supp. at 817.
94. Id. Considering the Craft decision, the Dawes rejection of the de minimis

argument was most prophetic. The defendant in Dawes had argued that since the
plaintiff was adequately protected by post-payment refund procedures, under
which the plaintiff could pay the disputed amount and then attempt to procure a
refund, the deprivation worked on the plaintiff was temporary, and therefore de
minimis. Id. The court rejected this argument, stating:

To require low-income customers either to pay (on short notice) a sum of
money representing a good portion of their entire monthly income or to
face termination of their gas service is a grievous interference with their
constitutionally protected property interest in continuous service, and can
by no stretch of the imagination be characterized as 'de minimis.'

Id. The Supreme Court adopted this same approach in Craft. See text at notes 180-
181 infra.

95. 412 F. Supp. 1375 (E.D. Pa. 1976).
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While the ramifications of termination of water service
and the effect upon the defendants of providing due proc-
ess will be factors which will be taken into consideration
in determining the ultimate relief to which plaintiffs are
entitled, this does not affect the fact that water service is
an entitlement to which the requirements of due process
attach.

96

It is significant to note that in the seven years between the
Davis decision and the announcement of Craft, only one court felt
compelled to deny the status of property to the claim to continued
utility service. In Jackson v. Metropolitan Edison Co. ,9 the Third
Circuit Court of Appeals simply refused to view utility service as a
protected property interest:

Granted that in today's urban society the supply of elec-
tricity to a home does much to make life more comfortable
and convenient, its absence in the usual situation does not
pose an immediate threat to the life of the occupants. The
fact that people, even today, manage to carry on their lives
in isolated areas without electricity is proof enough of
that.

98

The significance of this lone dissenting voice was further reduced
when the case reached the Supreme Court.99 The Court ruled
solely on the state action ground, and expressly refrained from de-
ciding the property issue.10 0 The decision of the Third Circuit has
been viewed as an anomaly, and certainly as outside the main-
stream of entitled analysis. The Koger court reflected that even if
the Jackson discussion of property were not dicta, such discussion
would not be acceptable in Pennsylvania.10 1 In Dawes, the court
stated flatly that the Jackson analysis had been overruled by the
Supreme Court's ruling in Goss.10 2

By the time the Craft case reached the Supreme Court, the
trend toward regarding continued utility service as proeprty had
clearly been established. There was little for the Court to do but
recognize the trend and give it its blessing. 0 3 In its decision, writ-

96. Id. at 1386.
97. 483 F.2d 754 (3d Cir. 1973).
98. Id. at 759-60.
99. Jackson v. Metropolitan Edison Co., 419 U.S. 345 (1974).

100. Id. at 359.
101. Koger v. Guarino, 412 F. Supp. 1375, 1384 (E.D. Pa. 1976). In Koger, the

court held that "the termination of water service should be considered as 'indispen-
sable to life and health' and not simply a mere convenience of today's urban soci-
ety. Even in isolated areas people cannot carry on life without water." Id.

102. Dawes v. Philadelphia Gas Comm'n, 421 F. Supp. 806, 816 (E.D. Pa. 1976).
103. Even Mr. Justice Stevens, in his Craft dissent, agreed that the claim to con-

tinued utility service was a protected property interest. 436 U.S. at 22 (Stevens, J.,
dissenting).
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ten by Mr. Justice Powell, the Court gave short shrift to the entitle-
ment issue. It first recognized the principle outlined in Goss that
any entitlement must be based in an independent source, such as
state law.1° 4 This independent source was located in the Tennes-
see decisions Farmer v. Nashville,10 5 and Trigg v. Middle Tennessee
Electric Membership Corp.10 6 In Farmer, the Tennessee Supreme
Court stated that public utilities were obligated to provide service
"to all of the inhabitants of the city of its location alike, without
discrimination, and without denial, except for good and sufficient
cause."'1 7 Trigg held that a public utility could terminate service
only in the case of failure to pay a just service bill.10 8 Furthermore,
if the utility terminated service when a disputed bill was involved,
it could be liable for damages.10 9 Declaring that the "availability of
such local-law remedies in evidence of the State's recognition of a
protected interest,"110 and dispensing with the notion that a pro-
tected property interest could only be one in which the individual
had unquestioned ownership,"' the Craft Court concluded that
"[blecause petitioners may terminate service only 'for cause' re-
spondents assert a 'legitimate claim of entitlement' within the pro-
tection of the Due Process Clause."112

Although the Supreme Court made no mention of the Bell-
Goldberg-Goss line of entitlement cases, the influence of these
cases was clearly present. Since that part of the decision devoted
to the issue of entitlement was clearly abbreviated, it served more
as a culmination of the lower courts' decisions than as a major
breakthrough of its own. In borrowing the rationale advanced by
the lower federal courts, the Supreme Court once and for all solidi-
fied the position of continued utility service as an entitlement, and
therefore as a protected property interest.

THE PROCESS DUE

Identifying an interest as one protected under the due process
clause is only half the battle; it remains to be determined what
process is due. Traditionally, procedural due process has con-
sisted of two elements: "[p]arties whose rights are to be affected

104. Id. at 9.
105. 127 Tenn. 509, 156 S.W. 189 (1913).
106. 533 S.W.2d 730 (Tenn. Ct. App. 1975), cert. denied, (Tenn. Sup. Ct. March 15,

1976).
107. 127 Tenn. at -, 156 S.W. at 190.
108. 533 S.W.2d at 733.
109. Id.
110. 436 U.S. at 11.
111. Id. See Fuentes v. Shevin, 407 U.S. 67, 86 (1972).
112. 436 U.S. at 11-12.
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are entitled to be heard; and in order that they may enjoy that right
they must first be notified."" 3 The opportunity for a hearing must
be "granted at a meaningful time and in a meaningful manner,"11 4

so that the hearing is actually intended to operate while the depri-
vation may still be prevented. 115 In order to satisfy due process,
the notice given need not actually reach the intended party," 6 but
need only be "reasonably calculated, under all the circumstances,
to apprise interested parties of the pendency of the action and af-
ford them an opportunity to present their objections."'" 7 Signifi-
cantly, these requirements of hearing and notice have never been
inflexible or unchanging. The procedures required have always
been designed to be "appropriate to the nature of the case."11 8

Thus, while the concepts of hearing and notice have long been the
foundation of due process, the courts have felt free to determine
the degree to which the minimum requirements must be imposed.
The remainder of this article will analyze the specific notice and
hearing requirements imposed by Craft in light of traditional due
process analysis and prior entitlement cases.

Notice

A corollary to any hearing requirement is that the individual
be apprised of his opportunity to be heard. In the utility termina-
tion area, this is not a burdensome requirement since in most situ-
ations a written final notice of termination is the norm before any
termination. The only added factor which may be necessary is that
such notice explicitly mention the available procedure. 119 In the
dissent in Lucas v. Wisconsin Electric Power Co.,' 20 Judge
Sprecher indicated that a two-part notice might be appropriate: the
first notice to apprise the individual that he has a right to a hear-
ing, and if the individual wishes to take advantage of that right,
further notice as to the time and place of the hearing.121

113. Baldwin v. Hale, 68 U.S. (1 Wall) 223, 233 (1863). See Grannis v. Ordean, 234
U.S. 385, 394 (1914).

114. Armstrong v. Manzo, 380 U.S. 545, 552 (1965).
115. See Wolff v. McDonnell, 418 U.S. 539, 557-58 (1974); Boddie v. Connecticut,

401 U.S. 371, 378-79 (1971); Armstrong v. Manzo, 380 U.S. 545, 550 (1965).
116. Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306, 319 (1950).
117. Id. at 314.
118. Id. at 313. See Morrissey v. Brewer, 408 U.S. 471, 481 (1972). "[N]ot all situ-

ations calling for procedural safeguards call for the same kind of procedure." Id.
119. Palmer v. Columbia Gas, Inc., 479 F.2d 153, 166 (6th Cir. 1973).
120. 466 F.2d 638 (7th Cir. 1972).
121. Id. at 671 (Sprecher, J., dissenting). One court has included within this

notice standard some requirement as to the nature of the delivery. In Palmer the
Sixth Circuit upheld the district court's ruling that such notice be delivered person-
ally or by certified mail. 479 F.2d at 159, 167. But see Limuel v. Southern Union Gas
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In Craft, the Supreme Court found seriously defective the no-
tice of termination used by MLG&W. 122 This notice simply stated
that the Crafts must "pay or face termination."'123 While the utility
also sent one of two fliers with every final notice, the Court found
that one flier did not supplement the final notice so as to meet the
requirements of due process, 124 and the other flier, although possi-
bly sufficient for due process purposes, was sent to only a certain
percentage of utility customers, so that there was no assurance
that the Crafts had ever received it.125 At the core of the notice
prescribed by Craft was the usual requirement that it be
"'reasonably calculated' to inform them of the availability of 'an
opportunity to present their objections' to their bills.' 26

In his dissent, Mr. Justice Stevens complained that the distinc-
tions made by the majority were "too trivial to identify constitu-
tional error."' 27 Mr. Justice Stevens thought it unreasonable that
the Court could create a constitutional issue out of a situation in

Co., 378 F. Supp. 964, 964 (W.D. Tex. 1974), which held that notice need only be in
written form.

122. Memphis Light, Gas & Water Div. v. Craft, 436 U.S. 1, 14-15 (1978).
123. Id. at 13.
124. Id. at 13-14. The first flier stated in part: "If you are having difficulty paying

your bill, bring your bill to our neighborhood credit counselors for assistance. Your
utility bills may be paid here also." Id. at 13. The Court found this flier insufficient
as there was no mention of any procedure for the settlement of a disputed claim.
Id. at 13-15.

125. Id. at 13-14. This flier gave some notice of a dispute settlement procedure:
"If you are having difficulty paying your utility bill and would like to discuss a util-
ity payment plan, or if there is any dispute concerning the amount due, bring your
bill the the office at. . ., or phone .. " Id. at 13 (emphasis added). This flier went
into "all bills, all final notices except those going to those specific areas that are
accommodated by the community, credit counseling stations." Craft v. Memphis
Light, Gas & Water Div., 534 F.2d 684, 688 n.4 (6th Cir. 1976) (emphasis added). Since
the Supreme Court decided that there was no way to ascertain whether the Crafts
had received this flier, it ruled that the due process requirements had not been met
by the flier system. 436 U.S. at 13-14. The Court did not address the question
whether this second flier, in combination with the final notice, would have been
sufficient notice had all customers facing termination received it.

126. 436 U.S. at 14. After the district court found the MLG&W notice insufficient,
counsel for the appellees before the court of appeals appended to his brief a pro-
posed "new" notice:

If you are having difficulty paying your utility bill due to genuine hard-
ship and would like to work out a mutually satisfactory agreement for pay-
ment, the Memphis Light, Gas and Water Division has experienced and
trained Credit Counselors available. There are supervisors and other man-
agement personnel available if you are not satisfied with the answers or
solution given by the Credit Counselors.

Craft v. Memphis Light, Gas & Water Div., 534 F.2d 684, 688 n.5 (6th Cir. 1976). The
court of appeals specifically avoided ruling on the adequacy of this new notice. Id.
On the other hand, the Supreme Court noted "it is possible that the revised notice
presently afforded may be entirely adequate." 436 U.S. at 15 n.16.

127. 436 U.S. at 27 (Stevens, J., dissenting).
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which customers were simply not told "how to complain about an
error in a utility bill."128 In his opinion, any additional notice was
unnecessary, since a homeowner would be able to discover such
information on his own. 129

In response, Mr. Justice Powell stated that the requirements of
due process varied with the circumstances, 130 but that in the cir-
cumstance of a threatened termination of utility service, the cus-
tomers "should be clearly informed of the availability of an
opportunity to present their complaint."'131 The Justice agreed that
in some circumstances the notice provided by the utility might be
sufficient,132 but argued that because the property interest was so
important, indeed "essential to health and safety,"'3 3 and because
the "customers [were] of various levels of education, experience
and resources,"' 34 a sufficiently stringent notice requirement had
to be established for the protection of all. In so requiring express
notice of the available procedures, the Court was consistent with
the utility-entitlement cases which considered the issue.1 35

Hearing

With the adoption of the entitlement concept, significant, if
subtle, alterations occurred in the due process analysis. 36 Due
process analysis until that time had been centered on the grievous-
ness of the deprivation. If an individual had been "condemned to
suffer grievous loss," then he was entitled to due process. 137 In-
deed, the courts did specify hearing and notice requirements in
each case, but such judgments were also founded on the grievous-
ness of the loss.138 No consideration was given to the divisibility of
the questions of (1) what interests were protected under the due
process clause, and (2) what procedures were required in order

128. Id. at 26 (Stevens, J., dissenting).
129. Id. (Stevens, J., dissenting).
130. Id. at 14 n.15.
131. Id.
132. Id. While Mr. Justice Powell did not specify what those circumstances

might be, the court of appeals indicated that such notice was sufficient "for a cus-
tomer ... who asserts an inability to pay an admitted liability." Craft v. Memphis
Light, Gas & Water Div., 534 F.2d 684, 689 (6th Cir. 1976).

133. 436 U.S. at 14 n.15.
134. Id.
135. See note 35 and accompanying text supra.
136. L. TRIBE, supra note 38, at 532-33.
137. Joint Anti-Fascist Refugee Comm. v. McGrath, 341 U.S. 123, 168

(1951) (Frankfurther, J., concurring). Another relevant factor in due process analy-
sis was determining whether the government had a greater interest in not having
due process apply. L. TRIBE, supra note 38, at 533. See Cafeteria & Restaurant
Workers v. McElroy, 367 U.S. 886, 895 (1961).

138. L. TRIBE, supra note 38, at 532-33.
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to protect that interest.139 With the entitlement principle a two-
step approach became necessary. The courts first looked to see if
an individual's interest was a constitutionally protected entitle-
ment.14° Determination of entitlement status was based on the na-
ture of the interest involved rather than on the weight or
grievousness of the loss. 14 1 Having identified a protected interest,
the courts then engaged in a balancing test to determine what pro-
cedures were required by the due process clause. 142

In identifying constitutionally protected interests, the entitle-
ment analysis significantly expanded the protective scope of the
due process clause.143 The effect of this analysis on the procedures
required by the due process clause, however, was not as sweeping.
"[W]hile the Court was willing to rely on nonconstitutional
sources of law as basis for a judgment about the existence of a sub-
stantive entitlement, it held that constitutional rather than non-
constitutional criteria must be employed to identify the content of
the procedural obligations thereby triggered."'144 By continuing to
follow constitutional criteria, the Court appeared to apply "tradi-
tional modes of analysis" in delineating the procedure required by
the due process clause.1 45 For example, in entitlement status anal-
ysis, the nature of the interest was considered to the exclusion of
the weight of the deprivation; 46 however, in procedural analysis,
the weight of the grievousness of the deprivation was still an im-
portant factor.147 Furthermore, the courts continued to utilize, and
possibly grew even more enamored of the balancing approach in
determining the specific procedural requirements of due proc-
ess.

148

139. Id. at 532.
140. Id. at 533.
141. See, e.g., Goss v. Lopez, 419 U.S. 565, 575-76 (1975); Board of Regents v. Roth,

408 U.S. 564, 571 (1972).
142. Mathews v. Eldridge, 424 U.S. 319, 331-33 (1976).
143. L. TRIBE, supra note 38, at 514.
144. Id. at 533. For example, in Arnett v. Kennedy, 416 U.S. 134 (1974), Mr. Jus-

tice White noted that "[w~hile the State may define what is and what is not prop-
erty, once having defined those rights the Constitution defines due process." Id. at
185 (White, J., concurring in part and dissenting in part).

145. L. TRIBE, supra note 38, at 533.
146. See note 141 and accompanying text supra.
147. Goss v. Lopez, 419 U.S. 565, 576 (1975); Board of Regents v. Roth, 408 U.S.

564, 570 (1972); Fuentes v. Shevin, 407 U.S. 67, 86 (1972); Goldberg v. Kelly, 397 U.S.
254, 262-63 (1970). In Fuentes, the Court held that "the length and consequent se-
verity of a deprivation may be another factor to weigh in determining the appropri-
ate form of hearing." 407 U.S. at 86.

148. L. TRIBE, supra note 38, at 540. The Supreme Court advanced balancing
techniques in several cases. See, e.g., Mathews v. Eldridge, 424 U.S. 319, 335 (1976);
Arnett v. Kennedy, 416 U.S. 134, 167-68 (1974) (Powell, J., concurring in part);
Goldberg v. Kelly, 397 U.S. 254, 263 (1970).
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The leading illustration of the balancing test's application in
defining the parameters of the procedures required by the due
process clause is found in the Supreme Court's decision in Ma-
thews v. Eldridge.149 Although the Mathews Court recognized the
entitlement status of the benefits in question,150 it ruled that an
individual whose disability benefits were terminated by the state
and the Social Security Administration was not entitled to a pre-
termination evidentiary hearing before being deprived of those
benefits. 15 1 In the course of its decision, the Court formulated a
test for the determination of the constitutionally required proce-
dure in entitlement cases:

[O]ur prior decisions indicate that identification of the
specific dictates of due process generally requires consid-
eration of three distinct factors: first, the private interest
that will be affected by the official action; second, the risk
of an erroneous deprivation of such interest through the
procedures used, and the probable value, if any, of addi-
tional or substitute procedural safeguards; and finally, the
Government's interest, including the function involved
and the fiscal and the administrative burdens that the ad-
ditional or substitute procedural requirement would en-
tail.152

In inspecting the first factor, the Mathews Court found that the in-
dividual's interest in the continuation of disability benefits, though
definitely an entitlement, was not sufficient to warrant a pre-termi-
nation evidentiary hearing.153 The Court indicated, in studying the
second factor, that the already existing procedure was sufficient. 154

149. 424 U.S. 319 (1976).
150. Id. at 332.
151. Id. at 349.
152. Id. at 334-35.
153. Id. at 340. The Court made this conclusion in the face of Goldberg v. Kelly,

397 U.S. 254 (1970), in which an individual whose welfare benefits had been termi-
nated was found to have a right to a pre-termination hearing. Id. at 263-64. The
Mathews Court, however, determined that loss of disability benefits did not result
in as great a deprivation as a loss of welfare benefits. The refusal to impose a pre-
termination hearing flowed from this distinction. 424 U.S. at 341-43. In his dissent,
Mr. Justice Brennan disagreed with this distinction and argued for "an evidentiary
hearing of the type required for welfare beneficiaries." 424 U.S. at 349-50 (Brennan,
J., dissenting).

154. 424 U.S. at 340. Under this procedure, an individual claiming disability had
to continually demonstrate through medical questionnaires that he was entitled to
continued disability status. The state board would monitor the status and deter-
mine whether disability had ceased. If such a conclusion was reached, and ac-
cepted by the Social Security Administration, the benefits were terminated. The
individual would then be notified that he could seek reconsideration by the state
board. If such reconsideration proved adverse, then and only then could he demand
an evidentiary hearing before an administrative judge. Id. at 335-39. The usual de-
lay between termination and final decision was over one year. Id. at 342. The Court
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Finally, the Court emphasized the goernment's interest, both fiscal
and administrative, in striking the balance in favor of the govern-
ment, and against the requirement of a pre-termination eviden-
tiary hearing.

55

The general rule in due process cases is "that, whatever its
form, opportunity for . . . hearing must be provided before the
deprivation at issue takes effect."'51 6 An exception to this rule is
that subsequent hearings are permissible only in "extraordinary
situations where some valid governmental interest is at stake that
justifies postponing the hearing until after the event."'1 57 The re-
sult of the Mathews balance, the refusal to impose a prior oral
hearing requirement, was neither inconsistent with this general
rule, nor within the scope of the exception to this rule. Instead, the
Court found that the existing statutory procedure was a sufficient
prior hearing. 5 8 The Court utilized the balancing approach to de-
termine whether the additional safeguard of a prior oral hearing,
evidentiary in nature, was necessary. After weighing all the fac-
tors it decided that it was not.

Although the balancing test has been used by the Supreme
Court in determining the appropriate procedure required by due
process, the utility-entitlement cases have not universally adopted
this approach. In the utility-entitlement cases, very few opinions
imposed any specific procedural requirements. 59 In fact, in Dawes
v. Philadelphia Gas Commission,160 the court said: "[t] he question
is not what due process requires, but simply whether due process
is required."'16 Some federal courts, however, considered the pro-

reasoned that an oral hearing could not improve on the existing procedures be-
cause the determination of continued disability rested on "routine, standard, and
unbiased medical reports by physician specialists," the credibility of which could
not be proved by oral hearings. In making this assertion, the Court rejected the
Goldberg belief that written presentations were insufficient as they did not allow
the individual to communicate his case to the arbiter. Id. at 344-45. See Goldberg v.
Kelly, 397 U.S. 254, 269 (1970). A final factor in the Mathews Court's unwillingness
to overturn the existing procedure was its emphasis on the fact that there was a
right to a subsequent evidentiary hearing. 424 U.S. at 349.

155. 424 U.S. at 347-48.
156. Fuentes v. Shevin, 407 U.S. 67, 82 (1972). See Bell v. Burson, 402 U.S. 535, 542

(1971); Goldberg v. Kelly, 397 U.S. 254, 263-64 (1970); Mullane v. Central Hanover
Bank & Trust Co., 339 U.S. 306, 313 (1950).

157. Boddie v. Connecticut, 401 U.S. 371, 378-79 (1971).
158. 424 U.S. at 349.
159. See Dawes v. Philadelphia Gas Comm'n, 421 F. Supp. 806, 817 (E.D. Pa.

1976); Donnelly v. City of Eureka, 399 F. Supp. 64, 67-68 (D. Kan. 1975); Salisbury v.
Southern New England Tel. Co., 365 F. Supp. 1023, 1025 (D. Conn. 1973); Brownson v.
Consolidated Edison Co., 350 F. Supp. 443, 449 (S.D.N.Y. 1972); Stanford v. Gas Serv.
Co., 346 F. Supp. 717, 721 (D. Kan. 1972).

160. 421 F. Supp. 806 (E.D. Pa. 1976).
161. Id. at 817.

1979]



CREIGHTON LAW REVIEW

cedural issue and developed two specific procedural requirements.
First, when a hearing requirement was imposed, the hearing was
mandated to take place prior to the deprivation. 162 As one court
noted: "[Ilt is clear that [the hearing] must be granted at a time
when the deprivation can be prevented."'163 The second require-
ment involved the neutrality of the arbiter. In regard to neutrality,
it is generally recognized that any due process hearing must be
convened before a-neutral and detached officer.' 64 Furthermore,
the hearing should be conducted by some person other than the
one initially dealing with the case. "The officer directly involved in
making recommendations cannot always have complete objectivity
in evaluating them."'165 The utility termination cases which consid-
ered procedural requirements generally accepted this traditional
requirement of neutrality 6 6 For example, the court in Palmer v.
Columbia Gas, Inc.,167 held that the "personal hearing [should] be
conducted by an employee in a management position, in order to
remove the collection-oriented and clerical employees from the de-
cision making procedure.' 68 In announcing the specific require-
ments of pre-termination hearing and neutrality, these courts
reflected not only the dictates of general due process, but their
own estimation of the significance of the newly found entitlements.
These requirements were later to be adopted in Craft.

In Craft, the Court employed a balancing approach in pre-
scribing hearing requirements similar to those mandated in the
earlier utility-entitlement decisions. The Court found that the
MLG&W had not provided any hearing opportunity to the plain-
tiffs. "Whether or not such a procedure may be available to other
MLG&W customers, . . . it was not made available to Mrs.
Craft.' 69 In determining what the specific requirements of due

162. Palmer v. Columbia Gas, Inc., 479 F.2d 153, 168 (6th Cir. 1973); Limuel v.
Southern Union Gas Co., 378 F. Supp. 964, 969 (W.D. Tex. 1974). See Dawes v. Phila-
delphia Gas Comm'n, 421 F. Supp. 806, 817 (E.D. Pa. 1976); Donnelly v. City of Eu-
reka, 399 F. Supp. 64, 67 (D. Kan. 1975); Bronson v. Consolidated Edison Co., 350 F.
Supp. 443, 447 (S.D.N.Y. 1972); Stanford v. Gas Serv. Co., 346 F. Supp. 717, 721 (D.
Kan. 1972).

163. Palmer v. Columbia Gas, Inc., 479 F.2d 153, 169 (6th Cir. 1973).
164. Arnett v. Kennedy, 416 U.S. 134, 197 (1974) (White, J., concurring in part and

dissenting in part); Mayberry v. Pennsylvania, 400 U.S. 455, 469 (1971) (Harlan, J.,
concurring); Goldberg v. Kelly, 397 U.S. 254, 271 (1970).

165. Morrissey v. Brewer, 408 U.S. 471, 486 (1972).
166. Palmer v. Columbia Gas, Inc., 479 F.2d 153, 168 (6th Cir. 1973); Limuel v.

Southern Union Gas Co., 378 F. Supp. 964,969 (W.D. Tex. 1974); Lamb v. Hamblin, 57
F.R.D. 58, 62 (D. Minn. 1972).

167. 479 F.2d 153 (6th Cir. 1973).
168. Id. at 168.
169. Memphis Light, Gas & Water Div. v. Craft, 436 U.S. 1, 16 (1978). Mrs. Craft,

on several occasions, took leave from work to attempt to settle the dispute. A1-
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process were in this case, the Court employed the test that it had
formulated in Mathews.170 In balancing the Mathews factors the
Court made the following findings: first, that utility service was so
essential that its deprivation for even a short duration threatened
health and safety;171 second, that utility reliance on computers
made the risk of erroneous deprivation substantial;172 and third,
that the burden on the utility to provide an informal procedure for
the redress of grievances was slight.173 Having balanced these in-
terests, the Court determined that "some administrative proce-
dure for entertaining customer complaints prior to termination is
required to afford reasonable assurance against erroneous or arbi-
trary withholding of essential services."'1 74 The Court also ruled
that the hearing be conducted before a "designated"'1 5 and "re-
sponsible"'7 6 employee. Although the Craft Court did not ex-
pressly mention the neutrality of the arbiter, it may be inferred
from its description of the arbiter as responsible that it adopted
the neutrality requirement of the earlier utility termination cases.

In addition, the Court rejected the argument that interest in
continued utility service was not sufficient to support a pre-termi-
nation hearing requirement in light of an exception delineated in
earlier cases:

though she acted in "good faith," she was not able "to obtain a satisfactory explana-
tion or any suggestion for further recourse from MLG&W employees." Id. at 5. In
his dissent, Mr. Justice Stevens took exception to this statement. He pointed out
that in fact the double billing problem had been solved by a MLG&W employee, and
stated that simply because the dispute was resolved against Mrs. Craft, did not lead
to the conclusion that her due process rights had been violated. Id. at 25 n.7 (Ste-
vens, J., dissenting). Mr. Justice Stevens also treated the insufficiencies of the
hearing procedure on a lower, nonconstitutional level, stating: "The Division's pro-
cedures would not be unconstitutional even if we assumed that Division employees,
like Federal judges are occasionally discourteous and occasionally make mistakes.
The Due Process Clause does not guarantee a correct or courteous resolution of
every dispute." Id. (Stevens, J., dissenting).

Mr. Justice Powell clearly rejected this line of thinking, and indicated that, in
his opinion, Mr. Justice Stevens had inaccurately stated the facts as found below:
"There is no dispute that the District Court found that 'the procedure for an oppor-
tunity to talk with management was not adequately explained to Mrs. Craft.'" Id.
at 16 n.19. Mr. Justice Powell found offensive the discussion relating to the trivial-
ization of the constitutional issue involved, and stated that it was "[f] undamental
fairness, not simply considerations of 'courteous' treatment" that inspired the con-
stitutional requirements of notice and hearing. Id.

170. Id. at 17.
171. Id. at 18.
172. Id.
173. Id. The majority stated that it was not only a constitutional duty to provide

such a procedure, but reasoned that it was in the utility's best business interests to
do so. Id.

174. Id.
175. Id. at 16.
176. Id. at 18.
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On occasion, the Court has recognized that where the po-
tential length or severity of the deprivation does not indi-
cate a likelihood of serious loss and where the procedures
underlying the decision to act are sufficiently reliable to
minimize the risk of erroneous determination, the govern-
ment may act without providing additional "advance pro-
cedural safeguards."

177

The Craft Court concluded that the discontinuance of utility serv-
ice "worked a uniquely final deprivation,' ' 178 and that "the
probability of error in utility cut-off decisions is not so insubstan-
tial as to warrant dispensing with all process prior to termina-
tion. ' 17 9 Furthermore, the Court dismissed the contention that
since the remedies of pre-termination injunction, post-termination
suit for damages, and post-payment action for refund were avail-
able to the Crafts, there was no need for advance procedural
portections. 18 0 The Court declared that these remedies were too
fraught with procedural constraints, and too time-consuming, to be
effective. 18 1 It also noted that since disputes of this type invariably
involved small amounts of money, the costs of bringing actions to
recover those amounts were usually prohibitive. 8 2 If the Court
had been confronted with the government interest barrier it would
have had no trouble in surmounting it. As seen above, earlier in
the decision, the Court had considered the utility's interest and
had found it not incompatible with a pre-termination hearing re-
quirement. 183 The Court noted that the requirement was not bur-
densome since providing such a hearing would be in the utility's
best interest.

8 4

The Craft decision represents a consistent addition to the due
process aspect of entitlement analysis in two respects. First, the
Court employed a balancing test, most clearly illustrated in
Mathews, to ascertain the necessary due process procedures. Sec-
ond, in requiring a pre-termination hearing to be conducted by a
neutral employee, the Court followed the lead of those lower fed-
eral decisions which had considered the procedural requirements
in the utility-termination context.

177. Id. at 19. See Ingraham v. Wright, 430 U.S. 651, 680 (1977); Mathews v. El-
dridge, 424 U.S. 319, 339-49 (1976).

178. 436 U.S. at 20.
179. Id.
180. Id. at 19, 20.
181. Id. at 20.
182. Id. at 21, 21 n.27.
183. Id. at 18.
184. Id.

1264 [Vol. 12



CONSTITUTIONAL LAW

CONCLUSION

Craft stayed within the mainstream of entitlement analysis in
announcing that the claim to continued utility service was a prop-
erty interest protected by the due process clause. The Court fol-
lowed the trend of the lower federal courts in interpreting the Bell-
Goldberg-Goss rationale to be applicable to utility service, and ul-
timately transformed this trend into law.

Similarly, the Craft Court was consistent with the earlier fed-
eral decisions in imposing both notice and prior oral hearing re-
quirements. The notice mandated is not a stringent requirement.
Its object is merely to inform the customer that there are desig-
nated employees who are available to help settle any dispute. The
hearing required is administrative in nature. Since all companies
have employees who handle complaints, the only further require-
ment imposed by Craft is that in all instances complaining custom-
ers have access to them.

Michael C. Davlin-'80
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