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INSURANCE-THEFr COVERAGE IN AUTOMOBILE POLICY INSURES

AGAINST TAKINGS By FALSE PRETENSES-Modern Sound & Sys-
tems, Inc. v. Federated Mutual Insurance Co., 200 Neb. 46, 262
N.W.2d 183 (1978).

INTRODUCTION

There is a split of authority on the issue of insurance coverage
when theft is undefined in an automobile policy which insures a
vehicle against theft and that vehicle is transferred by the owner in
return for a worthless check.' As a general proposition, one would
expect theft coverage in automobile insurance policies to protect
an insured against criminal takings of the insured vehicle. Crimi-
nal takings include takings by larceny and false pretenses. 2 The
common law and criminal statutes of various states distinguish be-
tween the crimes of theft and false pretenses.3 The basis of the
distinction lies in the owner's intent to transfer title to his or her
property. When an owner does not intend to pass title but gives
possession to one who converts the property to his own use, the
criminal taking is larceny or theft.4 On the other hand, where an
owner intends title to pass in the transaction, any wrongful taking
which occurs is by false pretenses. 5

If a court construes theft in a narrow fashion, limiting it to in-

1. See Boggs v. Motors Ins. Corp., 139 A. 2d 733 (D.C. 1958) (where the owner
transferred some interest in an automobile other than mere custody to another, the
taking was not "theft" under the policy); Royal Ins. Co. v. Jack, 113 Ohio St. 153, 148
N.E. 923 (1925) (a taking by false pretenses was not "theft" within the terms of the
policy); 7 BLASHFIELD AUTOMOBILE LAW AND PRACTICE § 313.9, at 528 (F. Lewis ed.
1966) ("usual rule is that, where the owner of the automobile intends to transfer,
not merely possession of it, but also title to it, induced by the fraud or fraudulent
pretenses of the taker, the taking and conveying away of the car are not within the
provisions of a theft insurance policy"). But see Hill & Howard v. North River Ins.
Co., 111 Kan. 225, 207 P. 205 (1922) (the act of a swindler who deprived the insured of
an automobile by means of a preconceived plan which involved impersonation, mis-
representation and fraud was a species of "theft" for which the insurance company
was liable); Nugent v. Union Auto. Ins. Co., 140 Or. 61, 13 P.2d 343 (1932) (agent's
exchange of owner's automobile which agent was authorized to sell for a worthless
check constituted "theft," and insurer was liable under theft coverage of automo-
bile policy).

2. Compare NEB. REV. STAT. §§ 28-505 to -531.04 (Reissue 1975) (larceny) with
id. §§ 28-1207 to -1217.08 (false pretenses).

3. For statutes which distinguish between theft and false pretenses, see, e.g.,
N.J. STAT. ANN. § 2A:111-1 (1969); N.C. GEN. STAT. § 14-100 (1977); NEV. REV. STAT.
§ 205.380 (1973). For cases construing the common law on this point, see, e.g., Gen-
eral Accident Fire & Life Assurance v. Denhardt, 253 A.2d 450 (D.C. 1969); Boggs v.
Motors Ins. Corp., 139 A.2d 733 (D.C. 1958); Great Am. Indemn. v. Yoder, 131 A.2d 401
(D.C. 1957).

4. Hill v. North River Ins. Co., 111 Kan. 225 -, 207 P. 205, 206 (1922).
5. Id.
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voluntary parting of possession, an insured will be denied recovery
where he has voluntarily parted with both title and possession of
his automobile.6 On the other hand, where a court construes theft
broadly, the insured may recover even though he has voluntarily
parted with both possession and title.7 Nebraska adopted the
broad interpretation of theft in Modern Sounds & Systems, Inc. v.
Federated Mutual Insurance Co.,8 where the insured filed a claim
for loss due to theft under an insurance policy after a worthless
check had been given in exchange for the insured's automobile
and title. Although the result in Modern Sounds was not unwar-
ranted, the court's broadly stated holding is limited by its ration-
ale. This casenote will explore the court's rationale and point out
the limitations within which the holding must be read.

FACTS AND HOLDING

R.J. Reid, President of Modern Sounds and Systems, Inc., a
Nebraska corporation, sold a 1975 Lincoln Continental he had
purchased a year earlier.9 The Lincoln was the seller's personal
car, but was scheduled on Modern Sound's policy with the defend-
ant, Federated Mutual Insurance Company. Because he believed
that the Denver, Colorado, area would offer the best market for
sale, the seller arranged with a Denver car dealer to show the car
to prospective purchasers.' 0 The dealer received the car, but the
seller retained the title in Nebraska."

After the dealer advertised the car, one McMillon agreed to
purchase it.12 Thereupon the dealer notified the seller that he had
reached an agreement in which the dealer agreed to give the buyer
the car and title in exchange for the purchase price.' 3 The seller
agreed to this exchange, and the transaction was consummated. 14

In subsequent transactions, the vehicle and title were transferred

6. See note 67 and accompanying text infra.
7. See, e.g., Munchick v. Fidelity & Cas. Co., 2 Ohio St. 2d 303, -, 209 N.E.2d

167, 170 (1965).
8. 200 Neb. 46,52, 262 N.W.2d 183, 187 (1978).
9. Id. at 47, 262 N.W.2d at 185.

10. Id.
11. Id.
12. Id.
13. Id. The title to the Lincoln was not immediately delivered to the dealer,

because it was held by the seller's bank, a lienholder. On October 10, 1975, the
seller had the lien discharged and signed the title in blank. When the dealer re-
ceived the title four days later, he delivered the car and title to the buyer. Simulta-
neously, the buyer gave the dealer a check for $10,200, the purchase price. Brief for
Appellants at 9, Modern Sounds & Sys., Inc. v. Federated Mut. Ins. Co., 200 Neb. 46,
262 N.W.2d 183 (1978).

14. 200 Neb. at 47, 262 N.W.2d at 185.
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by the buyer to another dealer and finally to a retail purchaser. 5

The buyer's check was returned unpaid to the seller for insufficient
funds. Despite the buyer's assurances, the check was never
honored.

16

The seller filed a claim against his insurance company based
upon Modern Sound's insurance policy which covered loss caused
by theft or larceny.'7 The seller contended theft should be broadly
construed to include any unlawful or wrongful appropriation of
property, such as a taking by false pretenses.18 The insurance
company asserted that the term theft should be restricted to its
common law definition and thus interpreted to exclude a taking by
false pretenses. 19 The insurer also contended an exclusion ex-
empted the loss. 20 The exclusion provided: "This insurance does
not apply: ... (g) under the Comprehensive and Theft coverages,
to loss or damage due to conversion, embezzlement or secretion by
any person in possession of a covered automobile under a bail-
ment lease, conditional sale, purchase agreement, mortgage or
other encumbrance."'2 ' The district court agreed that the exclusion
applied and dismissed the seller's petition. 22

On appeal, the Nebraska Supreme Court found that the exclu-
sion did not apply and it reversed the district court's decision. The
court held that "in an automobile insurance policy providing cover-
age against theft, in which the term is not defined, the term 'theft'

15. Brief for Appellant at 10-12. On the day the dealer delivered the car and
title to the buyer, the dealer received a check drawn on the United Bank of Aurora,
Aurora, Colorado, for the purchase price. The check was a printed check, purport-
edly drawn by a business called "Discount-Rent-A-Mini-Car" and signed by the
buyer. The seller deposited the check on October 20, 1975, and was soon notified
that the check had been returned unpaid. On that same day the seller deposited his
check, the car was transferred to Paul Frank Motors, Inc. Later that day title to the
car was transferred from Paul Frank Motors to a third party who applied for a title
before the day was out. Immediately after learning the check was unpaid, the seller
called the buyer and was assured that the check should be redeposited. The check
was returned a second time. More calls followed, and eventually a second check for
$10,200 drawn on the United Bank of Monaco, Denver, Colorado, was sent to the
seller. This check was deposited November 10 and returned unpaid on November
24 marked "insufficient funds." The buyer continued to promise that payment was
forthcoming and reported he had a cashier's check drawn on the Commercial Na-
tional Bank of Shreveport, Louisiana. The bank advised that there was no such
check. Id.

16. 200 Neb. at 48, 262 N.W.2d at 185.
17. Id. The insurance policy provided in relevant part: "The company will pay

for loss to covered automobiles .. .Coverage R. Theft--caused by theft or lar-
ceny. " Brief for Appellant at 14.

18. 200 Neb. at 49, 262 N.W.2d at 185.
19. Id.
20. Id. at 52, 262 N.W.2d at 187.
21. Id.
22. Id. at 49, 262 N.W.2d at 185.



CREIGHTON LAW REVIEW

will be construed broadly to include a loss caused by any unlawful
or wrongful taking of the insured vehicle with criminal intent."2 3

The court remanded the case to the district court with instructions
to make a finding as to the existence of the buyer's criminal intent
at the time he took title and possession of the car in exchange for
his check.

24

THE COURT'S ANALYSIS

The court's analysis began by reference to two rules of con-
struction.25 Under the first rule, an insurance policy is interpreted
in accordance with the reasonable expectations of the insured at
the time he entered into the contract.26 Under the second rule, the
court's construction of the contract should effectuate the purpose
for which it was made, and in cases of doubt, the insurance con-
tract is liberally construed in favor of the insured.2 7

The court then noted there was no definition of theft in the
policy.28 Even though theft was not defined, the court found it
clear from reading the policy that the term had a much broader
meaning than common law larceny. 29 The court examined other
provisions of the insurance policy in deciding that the policy itself
indicated a broad meaning should be given to theft.30

First the court considered the insurance policy's exclusion
(g) 3 1 which provided that the insurance did not cover loss due to
conversion, embezzlement or secretion by any person in posses-

23. Id. at 52, 262 N.W.2d at 187.
24. Id. at 53, 262 N.W.2d at 187.
25. Id. at 49, 262 N.W.2d at 186.
26. Id.
27. Id.
28. Id.
29. Id. The court cited Raff v. Farm Bureau Ins. Co., 181 Neb. 444, 447, 149

N.W.2d 52, 55 (1967) to show that an insurance company can give theft a broader
meaning in a policy than it has in popular usage. In Raff, the insured owned an
insurance policy for farmers, issued by the defendant, covering theft. Several of the
insured's hogs were discovered missing. Plaintiff produced evidence to show the
hogs had strayed and had been driven by a neighbor to the neighbor's premises.
When the neighbor determined the hogs did not belong to him, he abandoned them.
Plaintiff was not able to recover all of his hogs. The court in Raff stated:

In popular usage, the word "theft" is another name for "larceny." As a gen-
eral rule, however, the term as used in an insurance policy is not necessar-
ily synonymous with larceny, but may have a much broader and more
inclusive meaning. It could cover pilferage, swindling, embezzlement, con-
version, and other unlawful appropriations as well as larceny.

Id. The court in Raff, however, went on to find theft had been used in a more re-
strictive sense. An exclusion clause, exempting loss by "escape [and] mysterious
disappearance" was found to restrict the popular usage. Id.

30. 200 Neb. at 50, 262 N.W.2d at 186.
31. Id.
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sion under a purchase agreement.32 None of the excluded acts
were considered larceny at common law.33 The court reasoned
that if the insurance company intended to limit theft coverage to
common law larceny it would not have excluded acts that were not
larceny at common law.34 In other words, since an exclusion in an
insurance policy eliminates coverage where, were it not for the ex-
clusion, coverage would have existed, these acts would have been
included within the term theft if not for the specific exclusion.35

Therefore the court inferred that the insurer intended a broader
meaning than that of common law larceny to apply to theft.3 6

The court also considered the fact that the plaintiffs policy
contained a voluntary parting exclusion which applied to the gen-
eral personal property section of the multiperil policy.37 A clause
in the automobile section of plaintiff's policy provided that provi-
sions of the other parts of the policy did not apply to the automo-
bile theft coverage section.38 Because the voluntary parting
provision did not apply to the automobile section of the insured's
policy, the court reasoned that the insurer did not intend to limit
coverage to larceny in that section.39

In connection with its discussion of the absence of a voluntary
parting exclusion, the court added that its decisions in Rolfsmeier
v. Implement Dealers Mutual Insurance Co.,4° and Boyd v. Travel-
ers Fire Insurance Co.41 would implicitly support its decision in

32. See note 21 and accompanying text supra.
33. 200 Neb. at 50, 262 N.W.2d at 186. The court stated "The explicit exclusion of

those enumerated acts, none of which would have been larceny at common law,
indicates that the term 'theft' was used in a broad sense." Id.

34. Id.
35. Id.
36. Id.
37. Id. at 51, 262 N.W.2d at 186. The plaintiff's policy was a special multiperil

policy. The portion of the policy excluding coverage if the insured voluntarily parts
with title or is induced to do so by trick was part of the Special Commercial Prop-
erty Reporting Form which, by its own terms, expressly excluded automobiles.
Brief for Appellants at 25.

38. 200 Neb. at 51, 262 N.W.2d at 186.
39. Id.
40. 182 Neb. 150, 153 N.W.2d 367 (1967). There the court denied recovery under

a theft insurance policy to automobile dealers who had relinquished possession to a
fraudulent purchaser. The thief delivered a purchase order and worthless check for
an automobile. The court held the loss was not within the limits of the policy when
the policy excluded loss resulting from voluntary parting with title or possession of
any automobile, due to fraud of any person entrusted by insured with possession of
the insured vehicle. Id. at 152, 153 N.W.2d at 368.

41. 147 Neb. 237, 22 N.W.2d 700 (1946). In Boyd, the plaintiff was a car sales-
man. He held an insurance contract referred to as "Dealer's Open Policy," which
insured against theft, larceny and pilferage. The policy contained the following ex-
ception:

Such policy does not cover . . . (d) Under the theft, larceny, robbery, or
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Modern Sounds.42 These decisions had denied recovery under
theft provisions to insured persons who had voluntarily parted
with possession because the insurance policies contained volun-
tary parting exclusions.4 3 The court in Modern Sounds indicated
that absent a voluntary parting exclusion, the theft provisions in-
volved in Rolfsmeier and Boyd would have covered the loss."

While not directly in point, the court proceeded to note as rele-
vant the change in the definition of theft because of the recently
revised Nebraska Criminal Code.45 At the time of the Modern
Sounds decision, false pretenses was a separate offense from lar-
ceny or theft.46 The court noted, however, that under the Code
false pretenses and other wrongful takings are embraced in a sin-
gle offense denominated theft.47 Since the statute was not effec-

pilferage coverage (if such policy covers these perils)-loss suffered by the
insured in case he voluntarily parts with title to or possession of any auto-
mobile at risk hereunder, whether or not induced so as to do by any fraudu-
lent scheme, trick, device or false pretense or otherwise.

Id. at 238-39, 22 N.W.2d at 701. The prospective purchaser and the plaintiff agreed on
the selling price, but before actually buying the car, the purchaser stated that he
wanted his wife to see the car. He departed with the automobile and did not return.
Sometime later the automobile was found damaged and the plaintiff sought reim-
bursement for this loss. The Nebraska court held the insured had voluntarily sur-
rendered possession of the vehicle to the prospective purchaser, and in doing so
had denied himself coverage. The court reasoned:

In this light the exception in the insurance policy is clear and plain. It ad-
mits fairly and reasonably of but one interpretation and that is if physical
control of an automobile is voluntarily surrendered possession thereof
passes to the recipient and with such passage of possession coverage under
the policy is lost. The wording of the exception is not less plain than this
statement.

Id. at 242, 22 N.W.2d at 702.
42. 200 Neb. at 50, 262 N.W.2d at 186.
43. See notes 37 & 38 supra.
44. 200 Neb. at 50, 262 N.W.2d at 186.
45. See note 47 infra.
46. For statutes concerning larceny, see NEB. REV. STAT. §§ 28-505 to -531.04

(Reissue 1975). For statutes concerning false pretenses, see id. §§ 28-1207 to -
1217.08.

47. 200 Neb. at 51,262 N.W.2d at 186. NEB. REV. STAT. § 28-510 (Cum. Supp. 1978)
provides, in relevant part: "Conduct denominated theft in sections 28-509 to 28-518
constitutes a single offense embracing the separated offenses heretofore known as
larceny, embezzlement, false pretense, extortion, blackmail, fraudulent conversion,
receiving stolen property, and the like . . . ... This provision does not include all
conduct previously denominated false pretenses in NEB. REV. STAT. §§ 28-1207 to -
1217.8 (Reissue 1975). Certain acts of false pretenses are retained under the new
criminal statutes proscribing fraud in NEB. REV. STAT. §§ 28-601 to -607 (Cum. Supp.
1978). Nonetheless it appears that the revised § 28-512, which is included in the um-
brella provision of NEB. REV. STAT. § 28-510 (Cum. Supp. 1978), is broad enough to
cover the crime of obtaining another's property by use of a bad check. Section 28-
512 provides in relevant part:

Theft by deception. A person commits theft if he obtains property of an-
other by deception. A person deceives if he intentionally:
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tive until after the decision in Modern Sounds, the new criminal
definition was not directly applicable.48

The court's ruling required the reversal of the district court's
application of exclusion (g), 49 which specifically exempted acquisi-
tions involving a bailment lease, conditional sale, purchase agree-
ment, mortgage or other encumbrance. 50 The exclusion was found
to be aimed at persons in possession under executory contracts
and agreements in which two or more persons have concurrent le-
gal interests in a car rather than a buyer in a completed sale.5 1 Ac-
cording to the court, the seller did not retain any interest in the
automobile after the bargain was struck and the title transferred.
At no time did the seller and the buyer have concurrent legal inter-
ests, so no category of exclusion was applied.52

(4) Uses a credit card, charge plate, or any other instrument which pur-
ports to evidence an undertaking to pay for property or services delivered
or rendered to or upon the order of a designated person or bearer (a) where
such instrument has been stolen, forged, revoked, or canceled, or where for
any other reason its use by the actor is unauthorized, or (b) where the ac-
tor does not have the intention and ability to meet all obligations to the
issuer arising out of his use of the instrument.

Id. § 28-512.
48. See NEB. REV. STAT. § 28-1341 (Cum. Supp. 1978) which provides that §§ 28-

101 to -1335, except for §§ 28-105 and -106, were to become operative on January 1,
1979.

49. 200 Neb. at 52, 262 N.W.2d at 187.
50. The defendant originally pleaded the transaction as a "conditional sale"

and on appeal attempted to characterize the transaction as a "purchase agree-
ment." Reply Brief for Plaintiffs and Appellants at 7. The Modern Sounds Court
did not isolate any particular category alone as inapplicable.

51. The defendant argued that NEB. REV. STAT. (U.C.C.) § 2-511(3) (Reissue
1971) would classify the check as a conditional sale and, thus, the exclusion provi-
sion of the policy would exempt the loss. Brief for Defendant and Appellee at 40.
That section provides: "Subject to the provisions of this Act on the effect of an in-
strument on an obligation (Section 3-802), payment by check is conditional and is
defeated as between the parties by dishonor of the check due on presentment."
Relying on that provision the defendant argued that the seller has an affirmative
duty to make certain he has money in hand before passing the goods to the buyer.
Under the defendant's interpretation a seller could not assume a check given for
the purchase of goods was equivalent to cash. If the seller had the responsibility to
extensively verify the buyer's credit, this would impinge the free flow of commerce.
The Modern Sounds court impliedly accepts Couch's view: "The implied condition
that a check given for the purchase price shall be honored does not make the sale a
conditional sale. . . ." 11 G. COUCH, COUCH CYCLOPEDIA OF INSURANCE LAW § 42:585,
at 288 (2d ed. 1963). But cf. Stowers v. Mahon (In re Samuels & Co., Inc.), 526 F.2d
1238, 1247 (5th Cir. 1976), cert. denied, 429 U.S. 834 (1976) (suggests that there are
concurrent interests in property sold under dishonored check in that seller was
found to have an unperfected security interest and buyer found to have sufficient
interest to which a third party's security interest could attach); Ladenburger v.
Platte Valley Bank, 180 Neb. 167, 169, 141 N.W.2d 766, 767 (1966) ("a conditional de-
livery may be inferred from the seller's acceptance of a worthless check").

52. 200 Neb. at 52, 262 N.W.2d at 187. See Farm Bureau Mut. Ins. Co. v. Carr, 215
Kan. 591, 528 P.2d 134 (1974). In that case the Kansas Supreme Court applied simi-
lar reasoning. The insured, after advertising his vehicle for sale, agreed to sell the
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Under its holding that theft could cover a fraudulent taking of
the insured's vehicle with criminal intent,53 the court found the
critical issue in Modern Sounds to be whether, indeed, criminal in-
tent was present.5 4 On remand, the insured shouldered the bur-
den of proving that a felonious intent of the alleged thief
accompanied the taking of the automobile.5 5 Even though the
criminal elements of a wrongful taking had to be proven to support
a judgment for the insured in an action to recover under an auto-
mobile theft policy,56 the degree of proof requisite to establish the
intent in a civil action was not required to be the same as that

car to a buyer for $2,000. The buyer tendered a printed check of a local Buick dealer
for the full amount. The insured accepted the check and turned over the car and
title. By the time he discovered that the check had been stolen, the buyer had dis-
appeared with the car.

The Kansas court, after determining the loss to be theft, within the meaning of
insured's policy, turned its attention to a policy exclusion almost identical to the
one present in Federated's policy, purporting to exclude coverage for "loss due to
wrongful conversion, embezzlement or secretion by any person in lawful posses-
sion of the automobile under a bailment lease, conditional sale, purchase agree-
ment, mortgage or other encumbrance .. " Id. at -, 508 P.2d at 139. The only
difference between that exclusion and the one involved in Modern Sounds is that in
Carr the conversion, embezzlement, or secretion had to be wrongful and the wrong-
doer's possession had to be lawful, while the policy involved in Modern Sounds had
no such requirement. The Nebraska court did not comment on this difference.

The Kansas court held that the exclusion did not apply:
The company singles out the term "purchase agreement" and asserts that
it describes the contract between (seller) and (buyer). We do not so read
the term when it is taken in context. It is, it will be noted, one of four
specifically named contractual arrangements followed by the catch-all "or
other encumbrance." Each of the other three specific arrangements en-
compass an executory contract where more than one party has an interest
in the car at the same time, viz: lessor-lessee; conditional vendor-condi-
tional vendee; mortgagor-mortgagee. These, and likewise any "other en-
cumbrance," all contemplate possession of the car in one party while the
other has an interest evidenced by either title or some sort of lien or en-
cumbrance. We cannot believe the term relied on by the company, inserted
in the middle of the other four, was intended to mean anything so radically
different from its fellows as the company would suggest.

U.. Under this doctrine [Noscitur a socii], which is but a common
sense guide to the construction of doubtful language, the phrase "purchase
agreement" must be read to mean an executory contract of the type de-
scribed in its accompanying phrases. The transaction between Mrs. Carr
and "Sutton" wherein she delivered the car and title in return for contem-
poraneous payment cannot be that type of "purchase agreement" because
the contract was ostensibly fully executed when the bargain was struck.

Id. at -, 528 P.2d at 138-39.
53. 200 Neb. at 51-52, 262 N.W.2d at 187.
54. Id.
55. Id. at 52, 262 N.W.2d at 187.
56. LaMotte v. Retail Hardware Mut. Fire Ins. Co., 203 Wis. 41, -, 233 N.W. 566,

567 (1930). See generally 19 G. COUCH, COUCH CYCLOPEDIA OF INSURANCE LAw
§ 79:460 (2d ed. 1968).

1274 [Vol. 12



which would be required for a criminal conviction.5 7 The insured
seeking to recover under the policy did not have to establish the
existence of the taker's criminal intent beyond a reasonable doubt,
but only by a preponderance of the evidence.58

DISCUSSION

The following discussion of Modern Sounds will focus on the
broadly stated holding of the case which, when examined in light
of the court's analysis, must be limited by the court's rationale. In
essence, the holding is that where theft is undefined in the insur-
ance policy, it will be construed broadly in favor of the insured.5 9

It will be demonstrated below that the reasoning behind the broad
construction of theft involved more than a finding that the term
theft was undefined. The two rules of construction articulated by
the court required either a finding that the insured's reasonable
expectations of the meaning of theft included voluntary parting of
title through fraud,60 or a finding that the purpose behind the theft
clause was in doubt so that the policy provision could be liberally

57. 200 Neb. at 52, 262 N.W.2d at 187.
58. Id.
59. Id. The holding is quoted in text accompanying note 23 supra.
60. Under the first rule of construction an insurance policy is construed in light

of the reasonable expectations of the insured. The construction of the contract
under the second rule effectuates its purpose, and when that is in doubt, the insur-
ance contract is liberally construed in favor of the insured. 200 Neb. at 49, 262
N.W.2d at 186. This rule has long been accepted in Nebraska. In Neal v. St. Paul
Fire & Marine Ins. Co., 197 Neb. 718, 250 N.W.2d 648 (1977), the court said: "It is a
well-established rule that an insurance contract will be interpreted in accordance
with the reasonable expectations of the insured at the time of the contract, and in
case of doubt the policy will be liberally construed in favor of the insured." Id. at
721, 250 N.W.2d at 650 (citations omitted). The court in Kent v. Dairyland Mut. Ins.
Co., 177 Neb. 709, 131 N.W.2d 146 (1964), referred to its decision in Lonsdale v. Union
Ins. Co., 167 Neb. 56, 91 N.W.2d 245 (1958), stating: "If the contract was prepared by
the insurer and contains provisions reasonably subject to different interpretations,
one favorable to the insurer and one advantageous to the insured, the one favorable
to the latter will be adopted." 177 Neb. at 721, 131 N.W.2d 153. Accord, Oswald v.
Equitable Life Assurance Soc'y, 128 Neb. 173, 258 N.W. 41 (1934); Hamblin v. Equita-
ble Life Assurance Soc'y, 124 Neb. 842, 248 N.W. 397 (1933). This rule of construction
has been widely accepted in other jurisdictions as well. As one author notes:

Almost without exception the courts are agreed that in the event of ambi-
guity the contract will be construed strictly against the insurer and in favor
of the insured and beneficiary. This rule has been stated and restated so
many times that it would be almost impossible to cite all of the cases in
which the rule has been applied. Under the general rule of contract law a
contract is construed against the one who drafted the contract and in favor
of the other party and this general rule, as indicated, finds extreme applica-
tion in insurance contracts.

W. VANCE, HANDBOOK ON THE LAW OF INSURANCE § 136, at 809 (3d ed. 1951). See 22 J.
APPLEMAN, INSURANCE LAW AND PRACTICE § 14447, at 526 (1947).
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construed in favor of the insured.61 The court did not expressly
identify at which point it applied either of the stated rules of con-
struction. While the opinion suggests the court only utilized the
second rule,62 it is relevant to consider the possible results under
the first stated rule.

Under the first rule of construction, the issue required inquiry
into the insured's objectively reasonable expectations. 63 The vast
majority of courts faced with the question of the insured's reason-
able expectations have resolved the issue by employing the com-
mon meaning rule.64 According to the common meaning rule, one
court interpreted theft as common thought and common speech
would describe it.65 A court facing the issue under facts similar to
Modern Sounds might find the common meaning of theft to be

61. See note 60 supra. The court in Chard v. New York Life Ins. Co., 145 Neb.
429, 16 N.W.2d 858 (1944), stated: "A contract of insurance should be given a reason-
able construction so as to effectuate the purpose for which it was made. In cases of
doubt, it is to be liberally construed in favor of the insured." Id. at 431, 16 N.W.2d at
860 (citations omitted).

62. It appears the court considered that other provisions of the policy created
doubt and thus required the application of the second rule. See 200 Neb. at 50-51,
262 N.W.2d at 186-187 and text accompanying notes 28-39 supra.

One author has observed: "With relatively minor exceptions the courts are in
substantial agreement in their statements of the rules of construction to be applied,
but in the application of these rules to particular cases there is much room for dif-
ferences of opinion." W. VANCE, HANDBOOK ON THE LAw OF INSURANCE § 136, at 809
(3d ed. 1951).

63. 200 Neb. at 49, 262 N.W.2d at 186. One commentator has written of an in-
sured's reasonable expectations as follows: "The objectively reasonable expecta-
tions of applicants and intended beneficiaries regarding the terms of insurance
contracts will be honored even though painstaking study of the policy provisions
would have negated those expectations." R. KEETON, INSURANCE LAw BAsIC TEXT
351 (1971) (emphasis added). See Gardner, Reasonable Expectations: Evolutions
Completed or Revolution Begun?, 669 INS. L.J. 573 (1978). Gardner suggests that
while the objectively reasonable coverage expected by the insured is the primary
determinant of the measure of protection afforded the insured, secondary factors
are also considered in determining the reasonable expectations of the insured.
These factors include "the bargaining position of the policy holder, the importance
of the kind of protection involved, and the cost to the insurer (ultimately to the
public) of prohibiting the exclusions of certain risks." Id. at 576.

64. Boggs v. Motor Ins. Corp., 139 A.2d 733, 735 (D.C. 1958). The Boggs court
stated: "By overwhelming authority the decisions of courts both supporting and
contradicting the conclusion in Great American have held the meaning of common
speech and understanding to be controlling." Id. at 735-36 (citations omitted). See
Granger v. New Jersey Ins. Co., 108 Cal. App. 290, -, 291 P. 698, 700 (1930); Hill v.
North River Ins. Co., 111 Kan 225,-, 207 P. 205, 206 (1922); Van Vechtan v. American
Eagle Fire Ins. Co., 239 N.Y. 303, -, 146 N.E. 432, 433 (1925); Royal Ins. Co. v. Jack,
113 Ohio St. 153, 163-64, 148 N.E. 923, 926 (1925). See also Fiske v. Niagra Fire Ins.
Co., 207 Cal. 335, -, 278 P. 861, 862 (1929).

65. Van Vechtan v. American Eagle Fire Ins. Co., 239 N.Y. 303, -, 146 N.E. 432,
433 (1925).
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broad and to include all unlawful takings,66 while others might find
it to be narrow and to exclude a voluntary parting with the automo-
bile and title.67 At least one jurisdiction has apparently changed its
interpretation of the common meaning rule. In 1925, the Ohio
Supreme Court found that the common meaning of theft did not
include the securing of property by false pretenses. 68 Forty years
later that court held otherwise. 69

Probably the only reference of an insured's reasonable expec-
tations on common meaning in Modern Sounds is a reference to
"popular usage." 70 The court cited Raff v. Farm Bureau Insurance
Co.,7 1 where the Nebraska Supreme Court stated: "In popular us-
age, the word 'theft' is another name for 'larceny'. '72 While this

66. Munchick v. Fidelity & Cas. Co., 2 Ohio St. 2d 303, -, 209 N.E.2d 167, 170
(1965).

67. The District of Columbia Court of Appeals has held that the common
meaning of theft does not include a taking by false pretenses. In Great American,
the court said:

Whether the term "theft" comprehends a taking by false pretenses must be
determined by the common meaning given the term and the intended pur-
pose of the comprehensive coverage clause. We think the popular defini-
tion of "theft" carries the import of a tresspass and is not applicable where
one intends to voluntarily transfer not merely possession but title to the
property.

Great Am. Indem. v. Yoder, 131 A.2d 401, 403 (D.C. 1957). The court reaffirmed its
holding in two subsequent decisions, Boggs v. Motors Ins. Corp., 139 A.2d 733 (D.C.
1958), and General Accident Fire & Life Assurance Corp. v. Denhardt, 253 A.2d 450
(D.C. 1969). See Illinois Auto Ins. Exch. v. Southern, 207 Ala. 265, 92 So. 429 (1922),
where the owner sold an automobile to a fraudulent purchaser. The cash part of the
purchase price was represented by two notes secured by timber the buyer allegedly
owned. The representation with respect to the timber was false. The thief, on ob-
taining the car, took it outside the state in violation of his assurance to the seller
and subsequently abandoned it in a greatly damaged condition. The court denied
the insured recovery, stating-

At common law, if one secures the possession of a chattel, not the title
thereto or a special property therein, by or with the consent of the owner,
through a fraudulent trick or device, then intending to steal the chattel, it is
larceny .... [Tihe doctrine is well established that, where the owner in-
tends to transfer, not the possession merely, but also title to the property,
although induced thereto by the fraud or fraudulent pretenses of the taker,
the taking and carrying away do not constitute theft or larceny.

Id. at -, 92 So. at 430.
68. Royal Ins. Co. v. Jack, 113 Ohio St. 153, -, 148 N.E. 923, 926 (1925). In that

case the Ohio Supreme Court found a taking by false pretenses was not theft within
the terms ,f the policy. Under facts similar to those in Modern Sounds, the Ohio
court reasoned that the ordinary person as well as the state's legislature contem-
plated a distinction between the offenses of false pretenses and larceny.

69. Munchick v. Fidelity & Cas. Co., 2 Ohio St. 2d. 303, -, 209 N.E.2d 167, 170
(1965). While this decision overruled the court's decision in Royal Ins. Co. v. Jack,
113 Ohio St. 153, 148 N.E. 923 (1925), the Ohio Supreme Court did not explicitly rec-
ognize the change in the definition of the common meaning of theft.

70. See 200 Neb. at 49, 262 N.W.2d at 186.
71. 181 Neb. 444, 149 N.W.2d 52 (1967).
72. Id. at 447, 149 N.W.2d at 55.
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reference in Modern Sounds was not made within the context of an
inquiry into reasonable expectations, 73 it indicates to some extent
that the popular usage is narrow because it is limited to larceny.
Assuming popular usage correlates with the ordinary meaning, the
common meaning rule arguably would have led to the conclusion
that the insured's expectations did not include coverage for other
than larceny.7

4

The concept of an insured's reasonable expectations might
also be approached by determining the meaning of theft within the
state's criminal statutes. 75 This approach assumes the people of a
state are familiar with the applicable statute. A few courts have
explicitly rejected the criminal definition, holding the common
meaning rather than the statutory meaning of the term theft to be
conclusive on the issue.76 If Nebraska's criminal definition of theft
is considered evidence of an insured's reasonable expectations, ar-

73. See Modern Sounds & Sys., Inc. v Federated Mut. Ins. Co., 200 Neb. 46, 49,
262 N.W.2d 183, 186 (1978) (citing Raft v. Farm Bureau Ins. Co., 181 Neb. 444, 447, 149
N.W. 2d 52, 55 (1967)). Neither did the court in Raff refer to popular usage within
the context of an inquiry into reasonable expectations of the insured. See note 29
and accompanying text supra.

74. The possibility of reaching a different result under the reasonable expecta-
tions rule of construction than the Modern Sounds court reached under its second
rule of construction raises the issue of which result should prevail. Since the un-
derlying rationale of these rules appears to be strict construction against the
drafter, see note 60 supra, had the court actually engaged in a reasonable expecta-
tions inquiry that arrived at a different result, it probably would have still construed
the policy provision against the insurer.

75. Few courts have determined the meanings of words in an insurance con-
tract solely on the basis of their criminal definition. Two courts which have relied
exclusively on the criminal definition to determine the meaning of theft in an
isurance policy are the Arkansas Supreme Court and the Rhode Island Supreme
Court. The rationale, however, was not in terms of the common meaning rule.

In Central Sur. Fire Corp. v. Williams, 231 Ark. 600,-, 211 S.W.2d 891, 892 (1948)
the Supreme Court of Arkansas allowed recovery against an insurer for larceny of
the automobile. The insured had parted with his automobile and title for a check on
a bank with which the buyer had no account. There the court equated the statutory
offense of false pretenses with larceny. The court stated: "By the plain wording of
our false pretense statute, the person guilty of its violation is adjudged guilty of
larceny. The wording of our statute brings the act of [the thief] within the policy
coverage of the insurance company, i.e., larceny." Id. at -, 211 S.W.2d at 892.

A Rhode Island case, Brady v. Norwich Union Fire Ins. Soc'y, 47 R.I. 416, 133 A.
799 (1926), dealt with a similar fact situation. The court allowed the insured to re-
cover on the ground that the intent of the parties was assumed to be in accord with
the established law of the state.

76. See Van Vetchen v. American Eagle Fire Ins. Co., 239 N.Y. 303, 146 N.E. 432
(1925). There a garageman appropriated a car left in his care. While the statutory
definition of larceny included theft by false pretenses, the New York Court of Ap-
peals denied the owner recovery on a policy that included "theft, robbery, or pilfer-
age." Judge Cardozo reasoned that "[tIheft, under this contract is theft as common
thought and common speech would describe it." Id. -- , 146 N.E. at 433. In Hill v.
North River Ins. Co., 111 Kan. 225, 207 P. 205 (1922), the Kansas Supreme Court
rejected the application of a criminal statute to an insurance term. In allowing re-
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guably theft would have been narrowly construed in Modern
Sounds and equated with the crime of larceny. At the time of the
Modern Sounds decision, false pretenses and larceny were sepa-
rate offenses. 77 Thus, an insurance policy covering theft might
have been construed to exclude a voluntary parting with title and
possession.

78

Since that time, Nebraska has eliminated the confusing dis-
tinctions between some crimes of larceny and false pretenses. A
new criminal provision consolidates many offenses of unlawful
takings within the statutory definition of theft.79 The court in Mod-
ern Sounds indicated that this change was relevant though not di-
rectly applicable to its decision, because this statute was not
effective when the case was decided. 80 Unfortunately the court did
not indicate in what way the new statute was relevant.

Clearly the rationale of the court in Modern Sounds was not
based upon an inquiry into the reasonable expectations of the in-
sured. While the reference to popular usage and the criminal stat-
utes in effect at the time of the decision arguably indicate that
reasonable expectations would not include fraudulent takings
within the meaning of theft, the court did not discuss this issue.
Rather, the court's analysis was based upon an inquiry under the
second rule of construction that a contract should be construed to
effectuate its purpose, and when the purpose is doubtful, the pol-
icy should be liberally construed in favor of the insured.

Arguably the theft clause of the automobile insurance policy
did have a reasonably narrow purpose of insuring only against in-
voluntary partings. First, the coverage of voluntary partings as
well as involuntary partings involved a much greater risk than the
coverage of involuntary partings alone. An insurance company
would be liable, for example, in a business transaction where an
owner failed to verify the buyer's credit, if the buyer intended to
defraud the seller.81 A second consideration is that defining theft

covery on a bad check given in exchange for title and possession of an automobile
the court stated:

It may well be that in a prosecution for crime narrated the strict rules of
our criminal law would require that the swindler be charged with the latter
offense [obtaining property by false pretenses] rather than the former [lar-
ceny]. But it cannot be said that the contract of insurance was drawn to fit
the narrow limitations of the Kansas Crimes Act.

Id. at -, 207 P. at 205.
77. See note 46 supra.
78. See notes 3-5 and accompanying text supra.
79. See note 47 and accompanying text supra.
80. 200 Neb. at 51, 262 N.W.2d at 186.
81. Cf. Royal Ins. Co. v. Jack, 113 Ohio St. 153, 148 N.E. 923 (1925) (court did not

resolve ambiguities in favor of the insured because the court feared the application
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to include only involuntary partings would be consistent with the
common law definition.82 While this consistency alone is probably
not compelling, if the common meaning of theft is also considered,
it appears reasonable to limit the purpose of the theft clause to
protect against only involuntary partings.

In any event, the court in Modern Sounds did not discuss the
possibility of a reasonably narrow purpose behind the theft provi-
sion because it found the purpose broad in light of other provisions
of the policy. Thus, the provision could be liberally construed in
favor of the insured. The other policy provisions the court utilized
in construing theft were the exclusion clause 83 and the presence of
the voluntary parting exclusion in the general personal property
coverage. 84 The presence of the exclusion indicated the insurer did
not intend to limit theft coverage to common law larceny. 85 Simi-
larly, the presence of the voluntary parting exception in another
section of the policy indicated that the insurer considered volun-
tary partings to be covered by theft unless excluded. 86 Since the
theft clause in the automobile coverage section failed to incorpo-
rate a similar exclusion, theft was reasonably construed as includ-
ing voluntary partings.87

Because these other provisions of the policy cast doubt on a
narrow purpose, the court construed the ambiguity in favor of the
insured, holding that where theft is undefined, it will include any
unlawful appropriation of the property of another.88 From the pre-
ceding rationale the narrow rule of Modern Sounds may be stated
as follows: Where theft is undefined in an insurance policy and
other provisions of the policy indicate a broad meaning of the term
was intended, theft will be construed broadly to include a loss
caused by any wrongful taking of the insured vehicle with criminal
intent. This differs from the holding expressed in Modern Sounds
which suggests that only the lack of a definition of theft was neces-
sary to justify a broad construction of the term.89 It has been
demonstrated that such an absence of definition does not inevita-
bly compel a broad construction where the insured's reasonable

of that rule would extend the insurer's liability whenever the owner failed to take
sufficient precaution in the sale of his property).

82. Great Am. Indem. Co. v. Yoder, 131 A.2d 401, 403 (D.C. 1957).
83. 200 Neb. at 48, 262 N.W.2d at 186.
84. Id. at 51, 262 N.W.2d at 186.
85. Id. at 50, 262 N.W.2d at 186.
86. Id.
87. Id. at 51, 262 N.W.2d at 186.
88. Id. at 52, 262 N.W.2d at 187.
89. For the specific holding of the court, see text accompanying note 23 supra.
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expectations are narrow90 and where the purpose of the term is not
placed in doubt.9 1 In the absence of the provisions discussed by
the court which placed the purpose of the theft coverage in doubt,
it may be seriously questioned whether the lack of a definition
alone would compel a broad construction.

CONCLUSION

The result in Modern Sounds was not unwarranted, but if one
relies literally upon the court's language, the rationale employed
by the court might not be recognized. To overlook the court's ra-
tionale would be to ignore the rules of construction applicable to
insurance contracts which permit liberal construction of terms in
favor of the insured only when consistent with the insured's objec-
tively reasonable expectations or when the purpose of the terms is
placed in doubt.

On perhaps a more practical side, Modern Sounds requires in-
surers to clarify the purpose of automobile theft coverage provi-
sions. To this end the insurer may decide either to specifically
define theft or to expressly exclude various activities from the
theft provisions. Since the latter approach has been upheld in Ne-
braska as to voluntary partings of title, 92 Nebraska insurers may
safely select that method of risk limitation. Yet, if the advent of
the revised Nebraska Criminal Code with its all-inclusive defini-
tion of theft 93 will suffice as a basis for an insured to harbor a rea-
sonable expectation of broad coverage under theft provisions, 94 the
court may give primary effect to the insured's reasonable expecta-
tions and ignore otherwise applicable exclusions. 95 While such a
result may be unlikely where, as in Nebraska, voluntary parting

90. See text accompanying notes 63-78 supra.
91. See text accompanying notes 81-88 supra. One reasonable construction of

theft would limit it to involuntary partings. Such a construction should probably
prevail if an insured's objectively reasonable expectations are narrow and no other
provisions place doubt upon a narrow purpose. See id.

92. See cases cited in notes 40-41 supra.
93. See NEB. REV. STAT. § 28-510 (Cum. Supp. 1978), set out in pertinent part in

note 47 supra.
94. While an insured's reasonable expectations are not necessarily consistent

with applicable criminal statutes, some courts have effectively equated the two for
purposes of determining the issue presented in Modern Sounds. See notes 75-76
and accompanying text supra.

95. It is conceivable that the two rules of construction espoused by the Modern
Sounds court could produce opposing results when applied, although no cases have
expressly reached this result. The insured's reasonable expectations may be found
to be broader than the purpose of the policy provisions. In such a case it has been
stated that under the reasonable expectations doctrine a "court may refuse to en-
force the contract or strike or limit the application of any exclusionary provisions."
Gardner, supra note 63, at 576.
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exclusions have already been upheld, this is one way in which the
revised Nebraska Criminal Code would be "relevant. '96

Susan K. Freund-'79

96. The Modern Sounds court stated that the Nebraska Criminal Code was
"relevant" without stating why. See text accompanying note 80 supra. However, it
would seem the relevance was with regard to an insurance policy where theft is
undefined rather than where it is circumscribed by a specific exclusion.
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