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LABOR LAW-SOLICITATION AND DISTRIBUTION BY EMPLOY-

EEs-NONPROFIT HOSPITAL'S PROHIBITION PRESUMPTIVELY IN-

VALID WHERE No SHOWING OF PATIENT-CARE

DISRUPTION-RETAIL EXCEPTION NOT APPLICABLE TO CAFETE-

RIA AND COFFEE SHoP--Beth Israel Hospital v. NLRB, 98 S. Ct.
2463 (1978).

INTRODUCTION

The National Labor Relations Act1 was amended in 1974 to in-
clude within its coverage and protection employees of nonprofit
health care institutions.2 In Beth Israel Hospital v. NLRB, 3 the
United States Supreme Court construed the 1974 amendments for
the first time. The Supreme Court held that Beth Israel Hospital
had violated sections 8 (a) (1) and 8 (a) (3)4 of the Act by prohibiting
union solicitation and distribution of literature in its cafeteria and
coffee shop by employees during nonworking time.5 The Court re-
jected the Hospital's argument that the 1974 amendments indi-
cated a congressional intent to severely limit or otherwise entirely
ban solicitation and distribution in the health care industry.6

1. 29 U.S.C. §§ 151-169 (1976).
2. 29 U.S.C. § 152 (1976). Coverage was achieved by striking from § 152(2) that

language which excepted from the definition of employer "any corporation or asso-
ciation operating a hospital, if no part of the net earnings inures to the benefit of
any private shareholder or individual." For a detailed analysis and explanation of
the 1974 amendments, see Vernon, Labor Relations in the Health Care Field Under
the 1974 Amendments to the National Labor Relations Act, 70 Nw. U.L. REV. 202
(1975). See also Feheley, Amendments to the National Labor Relations Act: Health
Care Institutions, 36 OHIO ST. L.J. 235 (1975).

3. 98 S. Ct. 2463 (1978).
4. National Labor Relations Act, 29 U.S.C. §§ 158(a) (1), (a) (3) (1976) provide

in pertinent part:
(a) It shall be an unfair labor practice for an employer-

(1) To interfere with, restrain, or coerce employees in the exercise of
the rights guaranteed in section 157 of this title;

(3) by discrimination in regard to hire or tenure of employment or
any term or condition of employment to encourage or discourage
membership in any labor organization ....

5. 98 S. Ct. at 2466-67.
6. Id. at 2471. Prior to the enactment of the 1974 amendments, the NLRB

[hereinafter referred to as the Board] had not articulated any specific rules gov-
erning solicitation and distribution problems in the health care industry. Had Con-
gress believed that the Board's general policy regarding solicitation and
distribution restrictions was unsuited for application in other than general industry
or had it wished to more fully restrict such activities in the health care industry, it
was free to so legislate. The Court found it significant that:

Congress did not enact any special provision regarding solicitation and dis-
tribution in particular or disruption of patient care in general other than
through strikes. We can only infer, therefore, that Congress was satisfied
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Rather, the Court found that the amendments evinced a congres-
sional policy and plan designed primarily to prevent undue inter-
ruption of patient-care services in the health care industry by
providing for strike notice and mediation procedures. 7 In the
Court's opinion, these amendments left unaltered the preexistent
features of the Act.8

The significance of the Beth Israel decision is basically three-
fold: (1) it reaffirmed the NLRB's statutory authority to adopt the
general rule that absent special circumstances, an employer's re-
striction on employee solicitation or distribution during nonwork-
ing time in nonworking areas is presumptively an unreasonable
interference with employees' rights;9 (2) it sanctioned the Board's

to rely on the Board to continue to exercise the responsibility to strike the
appropriate balance between the interests of hospital employees, patients
and employers.

Id. Later in its opinion, the Court emphasized that none of the 1974 provisions "ex-
presses a policy in favor of curtailing self-organizational rights." Id. at 2473.

Illustrative of Congressional purpose in passing the 1974 Health Care Amend-
ments are the following excerpts from a Senate report:

In the Committee's deliberations on this measure, it was recognized
that the needs of patients in health care institutions required special con-
sideration in the Act including a provision requiring hospitals to have suffi-
cient notice of any strike or picketing to allow for appropriate
arrangements to be made for the continuance of patient care in the event of
a work stoppage.

S. REP. No. 93-766, 93d Cong., 2d Sess. 3, reprinted in [1974] U.S. CODE CONG. & AD.
NEws 3946, 3948. "It was this sensitivity to the need for continuity of patient care
that led the Committee to adopt amendments with regard to notice requirements
and other procedures related to potential strikes and picketing." Id. at 13-14, re-
printed in [19741 U.S. CODE CONG. & AD. NEWS at 3951.

7. 98 S. Ct. at 2471-73. See Vernon, supra note 2, at 216. For example, a notice
provision designed to insure patient care continuity providing employers with ad-
vance warning of employee work stoppages is mandated by the new § 8(g) of the
Act which states:

A labor organization before engaging in any strike, picketing, or other con-
certed refusal to work at any health care institution shall, not less than ten
days prior to such action, notify the institution in writing and the Federal
Mediation and Conciliation Service of that intention. . . . The notice shall
state the date and time that such action will commence. The notice, once
given, may be extended by the written agreement of both parties.

29 U.S.C. § 158(g) (1976). See also Farkas, The National Labor Relations Act: The
Health Care Amendments, 29 LAB. L.J. 259, 272 & n.68 (1978) (author is Regional
Director, Region 9, National Labor Relations Board).

8. 98 S. Ct. at 2471.
9. Id. at 2469. The Court held:

It is the Board on which Congress conferred the authority to develop
and apply fundamental national labor policy. Because it is to the Board
that Congress entrusted the task. . . that body. . . necessarily must have
authority to formulate rules to fill the interstices of the broad statutory pro-
visions. It is true that the Board is not expert in the delivery of health-care
services, but neither is it in pharmacology, chemical manufacturing, lum-
bering, shipping or any of a host of varied and specialized business enter-
prises over which the Act confers its jurisdiction. But the Board is expert
in federal national labor relations policy ....

1284 [Vol. 12



LABOR LAW

extension of this general rule to the health care industry and de-
fined "special circumstances" in terms of patient care disruption;10

and (3) it approved the Board's refusal to apply the retail excep-
tion to hospital cafeterias and coffee shops.1 More importantly,
although the Beth Israel decision is specifically limited to hospital
cafeterias and coffee shops, 12 an analysis of the Court's rationale
and language indicates future expansion of the newly adopted
standard into other public and patient access areas to be forthcom-
ing. 13 Hospital corridors will present particularly challenging con-
siderations certain to test the new standard's adequacy and
extended application.'

4

FACTS AND HOLDING

Beth Israel Hospital ("Hospital") is a nonprofit health care in-
stitution employing over 2,200 persons. In 1970, prior to any union
activity, the Hospital announced a rule barring solicitation or dis-
tribution of literature in any area to which patients or visitors had
access.' 5 In July, 1974, the Hospital promulgated a new rule which
modified the previous ban to permit solicitation in the cafeteria
and coffee shop but only on a "one-to-one basis"; distribution of
literature in those areas remained prohibited. 16 Except as modi-

Id. at 2473-74.
10. Id. at 2477. Traditionally, the term "special circumstances" has been de-

fined with relationship to measures required in order to insure production and dis-
cipline in the industrial context. See notes 39-56 and accompanying text infra. By
statute, health care institution includes "[a]ny hospital, convalescent hospital,
health maintenance organization, health clinic, nursing home, extended care facil-
ity, or other institution devoted to the care of sick, infirm, or aged person." 29 U.S.C.
§ 152(14) (1976).

11. 98 S. Ct. at 2476-77. The Hospital had argued that the Board's position was
contradictory in allowing solicitation bans in public restaurants while denying the
same in similar hospital facilities. The Court rejected this contention pointing to
the marked differences in each institution's primary purposes. Id.

12. Id. at 2467.
13. Id. at 2477. See also NLRB v. Beth Israel Hosp., 554 F.2d 477 (1st Cir. 1977):

"It may well turn out that a rule banning distribution and solicitation is likewise
invalid in many other non-patient-care areas accessible to patients and visitors as
well as employees." Id. at 482.

14. See notes 97-104 and accompanying text infra.
15. 98 S. Ct. at 2466. For a comprehensive treatment and discussion of solicita-

tion rules and employee organizational rights, see Daykin, Employees' Right to Or-
ganize on Company Time and Company Property, 42 ILL. L. REV. 301 (1947); Note,
Labor Law-National Labor Relations Act-Employer's Power to Enforce Com-
pany Rules Against Solicitation, 13 GEO. WASH. L. REV. 494 (1945). Comment, Em-
ployer Free Speech and the No-Solicitation Rule, 27 ROCKY MT. L. REV. 55 (1954);
Note, Labor Law: Employee's Solicitation-Distribution Rights Supersede Contract
Waiver, 26 U. FLA. L. REV. 908 (1974); Note, No-Solicitation and No-Distribution
Rules: Presumptive Validity and Discrimination, 112 U. PA. L. REV. 1049 (1964).

16. Beth Israel Hosp., 223 N.L.R.B. 1193, 1193-95 (1976). The revision was
prompted by a decision of the Massachusetts Labor Relations Commission on an
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fled, solicitation and distribution of literature continued to be pro-
scribed in all patient-visitor access areas.'

While the rule was in effect, Ann Schunior, a research techni-
cian with the Hospital, distributed a union newsletter in the cafete-
ria during her lunch hour. She did so by going table to table,
taking care that only employees received copies.'8 During the
course of this distribution, the Hospital's general director gave
Schunior an oral warning that she was violating the no-distribution
rule and ordered her to stop.19 Later the same day she was issued
a written notice advising her that further violations would result in
her dismissal.

20

In response to the Hospital's action, the Union 2 ' filed an unfair
labor practice charge with the Board against Beth Israel Hospi-
tal.22 After investigation, the Board's regional director issued a
complaint alleging that the Hospital had violated sections 8(a) (1)
and 8(a) (3) of the Act by promulgating a rule barring union solici-
tation and distribution of literature in the cafeteria and coffee
shop, and by applying that rule to Schunior.23 Upon initial hearing,

unfair labor practice charge that had been filed against the hospital before it be-
came subject to the National Labor Relations Act. The text of the revised July, 1974,
rule reads as follows:

Hospital employees who want to solicit other employees for the Union
or other causes may do so when they are not on their own working times,
but only in two well-defined locations of the hospital:

1) Employee-only areas-employee locker rooms and certain adja-
cent rest rooms; and
2) Cafeteria and coffee shop.
In the locker areas literature may be offered. In the cafeteria and cof-

fee shop, conversations may take place on a one-to-one basis but there is to
be no setting up of special tables, public distribution of literature nor any
form of coercion. Elsewhere within the Hospital, including patient-care
and other work areas, the lobbies, corridors, elevators, libraries, meeting
rooms, etc., there is to be no solicitation nor distribution of literature.
Soliciting of patients and visitors is expressly prohibited at all times and
places.

Id. at 1195. It was this rule which was specifically before the Board and the review-
ing courts.

17. Id. at 1199. See note 23 infra.
18. 223 N.L.R.B. at 1199.
19. 98 S. Ct. at 2468-69.
20. Id. at 2469.
21. The Union involved in Beth Israel was Massachusetts Hospital Workers'

Union, Local 880, Service Employees International Union, AFL-CIO. Id. at 2466 n.3.
22. 223 N.L.R.B. at 1195.
23. Id. at 1199. Subsequent to the complaint being issued by the Board Beth

Israel Hospital modified for a second time its solicitation and distribution rules to
prohibit even one-to-one solicitation in the cafeteria and coffee shop, the effect of
which was to reinstate its 1970 ban. Only in employee-only areas were such activi-
ties permitted. Id. at 1195. On the other hand, the revised rule specifically author-
ized the conducting of appeal campaigns on the Hospital's premises on behalf of
both the United Fund and the Combined Jewish Philanthropies. Id.
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an administrative law judge found the Hospital to be in violation of
the Act and ordered the Hospital to rescind its ban.24 Central to
this determination was Beth Israel's failure to make "a sufficient
showing of impairment with its principal obligation, namely, the
care of patients, to justify the rule. 25

The Board affirmed the decision 26 and Beth Israel Hospital re-
sisted the Board's petition for enforcement before the First Cir-
cuit.27 The Hospital argued that the solicitation-distribution
prohibition was justified by the special circumstances of health-
care institutions and, more particularly, that such activity tended
to have an unsettling effect upon patients and visitors alike.28 The
court of appeals fixed the burden on the Hospital to establish that
solicitation and distribution in the cafeteria and coffee shop in fact
disrupted patient care; Beth Israel was unable to make such a
showing.29 The court concluded that these activities, when con-
ducted in such public areas, did not pose a significant threat to pa-
tient care sufficient to deny hospital employees their
organizational rights and rejected Beth Israel's challenge. 30 As a
result of conflict among the courts of appeals regarding the validity
of similar health care institutions' restrictions upon union activi-

24. Id. at 1199. The Hospital was ordered to cease and desist from:

disciplining employees or otherwise discriminating against them with re-
gard to the tenure of their employment or any other term or condition of
employment for engaging in concerted union activities for their mutual aid
or protection, or in any like or related manner interfering with, restraining,
or coercing employees in the exercise of their rights guaranteed in Section
7 of the Act.

Id. at 1199 (as modified by the Board) at 1193. The Hospital was also ordered to
expunge employee Schunior's personnel file of the written warning issued her. Id.
at 1199.

25. Id. at 1198. Counsel for the Board had contended that Beth Israel's solicita-
tion and distribution ban was violative of the Act "particularly since no special
circumstances have been shown and no injury has occurred," and it was this argu-
ment that was most convincing. Id. at 1197 (emphasis added).

26. Id. at 1193. Sitting as a three-member panel, Chairman Murphy and Mem-
bers Fanning and Jenkins affirmed the administrative law judge's rulings, findings
and conclusions among which were the following:

3. By initiating, promulgating, and maintaining a written rule prohibiting
distribution of union literature and union solicitation except on a "one-to-
one" basis in its cafeteria and coffee shop, the Respondent violated Section
8(a)(1) of the Act.
4. By issuing oral and written warnings to its employee, Ann Schunior,
threatening her with discharge if she continued to distribute literature in
the cafeteria, the Respondent violated Section 8(a) (3) and (1) of the Act.

Id. at 1199.
27. NLRB v. Beth Israel Hosp., 554 F.2d 477, 479 (1st Cir. 1977).
28. Id. at 479-80.
29. Id. at 480.
30. Id. at 481.
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ties "in patient access areas," certiorari was granted.31

The United States Supreme Court affirmed the First Circuit
decision. The Court recognized that patient care disruption was to
be guarded against 32 but found fatal Beth Israel's inability to elicit
any evidence demonstrating that solicitation and distribution were
harmful to the delivery of health care services. 33 Specifically, the
Court held: "[Tihe Board's general approach of requiring health-
care facilities to permit employee solicitation and distribution dur-
ing nonworking time in nonworking areas, where the facility has
not justified the prohibitions as necessary to avoid disruption of
health care operations or disturbance of patients, is consistent
with the Act."' 34 Essentially, the holding announced by the
Supreme Court articulated a traditional balancing approach, incor-
porating a presumption against solicitation-distribution bans
promulgated by health care institutions affecting "patient access
areas." The Court's underlying rationale rested on the notion of
primary function, such that where the activity complained of does
not interfere with the institution's primary function, defined in this
context as the delivery of health care services, the balance be-
tween organizational and employer rights is to be struck in favor of
the free exercise of the former.35

BACKGROUND

Striking the proper balance between employer and employee
rights has long been the responsibility of the National Labor Rela-

31. 98 S. Ct. at 2467. The conflict among the courts of appeals was divided in
the following manner: ideologically aligned with the Board's position were the First
and Seventh Circuits, NLRB v. Beth Israel Hosp., 554 F.2d 477 (1st Cir. 1977); Lu-
theran Hosp. of Milwaukee, Inc. v. NLRB, 564 F.2d 208 (7th Cir. 1977); and allied
against the Board were the Sixth, Tenth and District of Columbia Circuits, NLRB v.
Baptist Hosp., Inc., 576 F.2d 107 (6th Cir. 1978); St. John's Hosp. & School of Nursing,
Inc. v. NLRB, 557 F.2d 1368 (10th Cir. 1977); Baylor Univ. Medical Center v. NLRB,
578 F.2d 351 (D.C. Cir. 1978).

32. 98 S. Ct. at 2472 (relying on S. REP. No. 93-766, 93d Cong., 2d Sess. 3, 13,
reprinted in [19741 U.S. CODE CONG. & AD. NEWS 3946, 3951) (report on the purpose
and nature of the 1974 Health Care Amendments). See note 6 supra.

33. 98 S. Ct. at 2474. In fact, there was very strong evidence which indicated
that such curtailed activity, at least in some instances, would not be distressing to
the patients. For example, the cafeteria had been on occasion, with the Hospital's
permission, the site for fund drives. The Court concluded that this could only indi-
cate that "the hospital regarded the cafeteria as sufficiently commodious to admit
solicitation and distribution without disruption" and that, therefore, the Hospital's
rule was overly broad. Id. at 2474-75.

34. Id. at 2477. Despite the Court's broad language, its holding was limited to
the validity of solicitation-distribution bans in hospital cafeterias and coffee shops.
Id.

35. Id. at 2475-77.
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tions Board.36 Empowered by the Act, the Board sits, in a sense,
as arbiter of labor relations disputes weighing and balancing the
individual parties' interests and adjudicating their respective
rights. 37 Its role was no different when, in the aftermath of the
changes brought on by the 1974 Health Care Amendments, 38 the
Board was asked to reconcile the unique concerns present in the
health care field with its standards on no-solicitation and no-distri-
butions rules in the industrial context.3 9

SoLIcITATION AND DISTRIBUTION IN INDUSTRY

The Board first announced its solicitation standards in Peyton
Packing Co. 40 The Board declared employer-promulgated rules
prohibiting union solicitation by employees during working hours
presumptively valid, unless it was demonstrated that the rule's
adoption was discriminatory in purpose.41 The Act, the Board

36. NLRB v. Truck Drivers Local 449, 353 U.S. 87, 96 (1957). Accord, NLRB v.
Babcock & Wilcox Co., 351 U.S. 105, 112 (1956); Republic Aviation Corp. v. NLRB, 324
U.S. 793, 797-98 (1945); Phelps Dodge Corp. v. NLRB, 313 U.S. 177, 190-200 (1941).

In Phelps Dodge, the Court stated:
There is an area plainly covered by the language of the Act and an area no
less plainly without it. But in the nature of things Congress could not cata-
logue all the devices and stratagems for circumventing the policies of the
Act. Nor could it define the whole gamut of remedies to effectuate these
policies in an infinite variety of specific situations. Congress met these
difficulties by leaving the adaption of means to end to the empiric process
of administration. The exercise of the process was committed to the Board,
subject to limited judicial review. Because the relation of remedy to policy
is peculiarly a matter for administrative competence, courts must not enter
the allowable area of the Board's discretion and must guard against the
danger of sliding unconsciously from the narrow confines of law into the
more spacious domain of policy. On the other hand, the power with which
Congress invested the Board implies responsibility-the responsibility of
exercising its judgement in employing the statutory powers.

Id. at 194.
37. Hudgens v. NLRB, 424 U.S. 507, 521-22 (1976). See note 36 supra.
38. See note 2 supra.
39. For more thorough treatment of the general principles as developed by the

Board and the courts regarding the validity of solicitation and distribution rules,
see R. GORMAN, BASIC TEXT ON LABOR LAw 179-89 (1976); ABA SECTION OF LABOR
RELATIONS LAw, THE DEVELOPING LABOR LAw 82-87 (1971); Dereshinsky, The Solici-
tation and Distribution Rules of the NLRB, 40 U. CIN. L. REV. 417 (1971);
Vanderheyden, Employee Solicitation and Distribution-A Second Look, 14 LAB.
L.J. 781 (1963). See generally Bok, The Regulation of Campaign Tactics in Represen-
tation Elections Under the National Labor Relations Act, 78 HARV. L. REV. 38, 92-106
(1964).

40. 49 N.L.R.B. 828, 843-44 (1943).
41. Id. at 843. In Essex Int'l Inc., 211 N.L.R.B. 749 (1974), the Board further

refined the Peyton rule holding that a rule prohibiting distribution of literature dur-
ing working hours was prima facie invalid. The majority of the Board concluded
that the phrase "working hours" referred to and would be interpreted by employees
to mean the entire time an employee was "on the clock." Only where an employer
could produce extrinsic evidence that such a rule did not ban union activity during
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found, recognized the employer's prerogative to establish and
maintain reasonable rules governing employee conduct in the
workplace; the industrial maxim that working time is for work was
indisputable. 42 Conversely, an employee's lunch break, rest peri-
ods and time before and after work were his to use exclusively as
he wished.43 The Board concluded:

It is therefore not within the province of an employer to
promulgate and enforce a rule prohibiting union solicita-
tion by an employee outside of working hours, although on
company property. Such a rule must be presumed to be
an unreasonable impediment to self-organization and
therefore discriminatory in the absence of evidence that
special circumstances make the rule necessary in order to
maintain production or discipline.44

The Supreme Court expressly sanctioned these principles and pre-
sumptions in its landmark decision, Republic Aviation Corp. v.
NLRB, 45 invalidating a broad solicitation rule which prohibited so-
licitation of any type by employees at any time in the employer's
factory or offices.46 The Court found such restrictions to be inimi-
cal to the employees' rights of organization guaranteed by the
Act 4 7 and noted that the work premises and the employees' free

nonworking periods would the prima facie case be overcome. Henceforward, the
language "working hours" was to be avoided in the promulgation of work rules. Id.
at 750.

42. Id.
43. Id.
44. 49 N.L.R.B. at 844 (emphasis added).
45. 324 U.S. 793, 803-04 (1945). Republic Aviation was decided jointly with

NLRB v. Le Tourneau Co., 54 N.L.R.B. 1253 (1944), enforcement denied, 143 F.2d 67
(5th Cir. 1944).

46. Republic Aviation Corp. v. NLRB, 324 U.S. 793, 795-805 (1945). The Court
also affirmed the Board's decision in Le Tourneau Co., 54 N.L.R.B. 1253 (1944),
which had applied the presumption to a no-distribution rule enforced against em-
ployee organizers distributing literature in the employer's parking lot. Id. at 803-04.

47. Id. at 801. Employees' statutorily guaranteed rights are set out in National
Labor Relations Act, 29 U.S.C. § 157 (1976):

Employees shall have the right to self-organization, to form, join, or assist
labor organizations, to bargain collectively through representatives of their
own choosing, and to engage in other concerted activities for the purpose of
collective bargaining or other mutual aid or protection, and shall also have
the right to refrain from any or all of such activities except to the extent
that such right may be affected by an agreement requiring membership in a
labor organization as a condition of employment as authorized in section
158(a) (3).

For general discussion of protected activity under section 7 of the NLRA, see
Shieber, Section 8(a) (3) of the National Labor Relations Act; A Rationale: Part I.
Discrimination, 29 LA. L. REv. 46 (1968); Note, Concerted Activity Under Section 7 of
the National Labor Relations Act, 1955 U. ILL. L.F. 129. Note, Protected Employee
Activity Under Section 7 of the National Labor Relations Act, 23 WASH. U.L.Q. 931
(1973); See also Note, Unprotected Activity Under the National Labor Relations
Act, 3 UTAH L. REv. 358 (1953).
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time are "uniquely appropriate and almost solely available" for
such protected activity.48 In placing its imprimatur on the Board-
created rebuttable presumptions, the Court believed that a proper
balance between the employees' statutorily created organizational
rights and the employer's legitimate business interests in plant
discipline and order had been reached.4 9

In contrast to solicitation, distribution of literature poses its
own peculiar problems.50 The Board explicitly recognized those
differences in Stoddard-Quirk Mfg. Co. 5 1 and sustained a company
rule which barred distribution of union leaflets by employees in
working areas of the plant.5 2 The Board determined that the em-
ployer's interest in discipline, order, cleanliness and safety in and
around production machinery and work stations outweighed any
competing employee organizational interest. 53 Thus, distribution

48. 324 U.S. at 801 n.6 (quoting with apparent approval the Intermediate Report
from Republic Aviation, 51 N.L.R.B. at 1195).

49. 324 U.S. at 797-98; Dereshinsky, supra note 39, at 420.
50. Bok, supra note 39, at 93-96; Dereshinsky, supra note 39, at 433-37. See, e.g.,

Farah Mfg. Co., 187 N.L.R.B. 601 (1970); S.N.C. Mfg. Co., 174 N.L.R.B. 159 (1969);
Remington Rand Corp., 141 N.L.R.B. 1052 (1963).

51. 138 N.L.R.B. 615, 616 (1962); accord, IAM Dist. 9 v. NLRB, 415 F.2d 113, 115
n.5 (8th Cir. 1969); NLRB v. Orleans Mfg. Co., 412 F.2d 94, 96 (2d Cir. 1969);
Winchester Spinning Corp. v. NLRB, 402 F.2d 299, 303 (4th Cir. 1968).

52. 138 N.L.R.B. at 615-16.
53. Id. at 620. The Board, distinguishing solicitation and distribution problems,

made these comments:
Accordingly, unless the right of employees to engage in effective oral

solicitation is to be virtually nullified, a limitation upon the employer's nor-
mal and legitimate property rights is required. The scope of that limitation,
however, is to be determined by the nature of the need. Balancing the re-
spective rights, the working time versus nonworking time adjustment has
been evolved. The respective rights of both employer and employees are
thus accorded their proper weight.

It does not follow, though, that an identical adjustment is appropriate
where distribution of literature is involved. The distinguishing characteris-
tic of literature as contrasted with oral solicitation-and a distinction too
often overlooked-is that its message is of a permanent nature and that it is
designed to be retained by the recipient for reading or re-reading at his
convenience. Hence, the purpose is satisfied so long as it is received.

This purpose, however, can, absent special circumstances, be as readily
and as effectively achieved at company parking lots, at plant entrances or
exits, or in other nonworking areas, as it can be the machines or work sta-
tions where the employer's interest in cleanliness, order, and discipline is
undeniably greater than it is in nonworking areas. Granted that the distri-
bution of union literature, even when it is limited to nonworking areas, is
an intrusion upon an employer's acknowledged property rights, we believe
that this limited intrusion is warranted if we are to accord a commensurate
recognition to the statutory right of employees to utilize this organizational
technique. On the other hand, opportunity for effective distribution of
union literature is more easily afforded than opportunity for effective oral
solicitation and the intrusion upon the employer's property rights can be
correspondingly diminished without substantial prejudice to employee
rights. Thus, in conformity with the Supreme Court mandate in Babcock &
Wilcox, the limitation on the employer's property right in each situation is
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may be lawfully prohibited in work areas even during employees'
free time, including breaks and lunch periods.54 Bans applying to
nonworking time and to such areas as company parking lots where
no work is conducted, however, remained presumptively unlaw-
ful.55

Generally, the Board rules governing distribution and solicita-
tion in industry may be capsulized as follows:

(1) A rule forbidding distribution of union literature
by employees in working areas is presumptively valid
even when applied to working and nonworking time.

(2) A rule forbidding distribution in nonworking ar-
eas during nonworking time is presumptively invalid.

(3) A rule forbidding union solicitation by employ-
ees duringtheir nonworking time, even though limited to
working areas, is presumptively invalid.

(4) A rule forbidding union solicitation during work-
ing time in any plant area is presumptively valid.

(5) A presumption of validity may be overcome if it
can be shown that the rule is discriminatory rather than
attributable to the right of the employer to protect his le-
gitimate property interests.5 6

imposed only to the extent that it is necessary for the maintenance of the
employees' organizational rights.

To sum up, we believe that to effectuate organizational rights through
the medium of oral solicitation, the right of employees to solicit on plant
premises must be afforded subject only to the restriction that it be on non-
working time. However, because distribution of literature is a different
technique and poses different problems both from the point of view of the
employees and from the point of view of management, we believe organiza-
tional rights in that regard require only that employees have access to non-
working areas of the plant premises.

Id. at 620-21.
54. Id. at 621. For purposes of this rule, the distribution and signing of union

authorization cards is to be considered within the "gambit" of solicitation and not
distribution. Id. at 620 n.6; The Rose Co., 154 N.L.R.B. 228, 229 n.1 (1965).

55. 138 N.L.R.B. at 620. See NLRB v. Babcock & Wilcox Co., 351 U.S. 105, 112
(1954) (holding that nonemployee organizers may be excluded from employer's
property unless union cannot reasonably reach employees by other means);
accord, Central Hardware Co. v. NLRB, 407 U.S. 539, 545 (1972). See, e.g., The In-
terlake Steamship Co., 174 N.L.R.B. 308, 309 (1969) (employees during shipping sea-
son almost all the time aboard ship putting them "beyond the reach of reasonable
union efforts"); Joseph Bancroft & Sons Co., 140 N.L.R.B. 1288, 1291 (1963) (company
owned homes put employees beyond reasonable reach). For a general discussion
of the outsider organizer problem, see Note, Labor-Collective Bargain-
ing-Nonemployee Union Organizer's Right to Solicit on Employer's Property Lim-
ited Under Labor Management Relations Act, 35 TEX. L. REV. 279 (1956).

56. 223 N.L.R.B. at 1197. For examples illustrative of the Board's rules, the fol-
lowing cases are generally representative:

a) Cases involving time restrictions-The Mandarin, 221 N.L.R.B. 264, 265
(1975) (nonworking time includes all time outside working hours whether before or
after work or during luncheon or rest periods); WIPO, Inc., 199 N.L.R.B. 649, 653
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From these basic ground rules the Board has carved out cer-
tain exceptions, the most notable of which is the retail store excep-
tion.5 7 This exception allows the retail employer to prohibit all
solicitation and distribution by employees on the selling floor and
in other public areas of the store, even during the employees' non-
working time.58 The basis for this exception rests on the premise
that such activity tends to be disruptive of the employer's primary
business interests-customer relations and sales. 59 The "special
circumstances" arising in the context of the retail store require the
further tempering of employee organizational rights than is nor-

(1972) (solicitation rule prohibiting union activity on "hospital time" and on "com-
pany time" held overly broad); Forbes Pavilion Nursing Home, Inc., 198 N.L.R.B.
802, 809 (1972) (company policy prohibiting union solicitation during "working
hours" and while employees were "on duty" found invalid);

b) Cases requiring management approval-Florida Stell Corp. v. NLRB, 529
F.2d 1225, 1231 (5th Cir. 1976) (no-solicitation rule prohibiting solicitation "on the
job" and "on the company's time without permission of the manager" held overly
broad); J.R. Simplot Co., 137 N.L.R.B. 1552, 1553 (1962) (requiring administrator's
approval prior to solicitation unlawful);

c) Cases treating charges of discriminatory application-Tri-County Medical
Center, Inc., 222 N.L.R.B. 1089, 1092 (1976) (solicitation rule not discriminatorily
promulgated); Imco Container Co., 208 N.L.R.B. 874, 879 (1974) (solicitation rule in-
validated because of disparate application to union activities); State Chem. Co., 166
N.L.R.B. 455, 455 (1967) (otherwise valid solicitation rule unlawful based on a find-
ing of discriminatory purpose);

d) Cases adjudicating right to wear union buttons-Evergreen Nursing Home
& Rehab. Center, Inc., 198 N.L.R.B. 775, 778-79 (1972) (ban on nurses wearing "bright
Yellow" union buttons upheld because of special circumstances); United Parcel
Service, Inc., 195 N.L.R.B. 441, 448 (1972) (prohibition on wearing union buttons
while making deliveries to customers held no violation); Floridan Hotel of Tampa,
Inc., 137 N.L.R.B. 1484, 1486 (1962) (in absence of special circumstances an em-
ployee has the protected right to wear union insignia).

57. The Board enunciated the "retail exception" in May Dep't. Stores Co., 59
N.L.R.B. 976 (1944):

However, we do see reasonable ground for prohibiting union solicitation at
all times on the selling floor. Even though both the solicitor and the person
being solicited are on their lunch hour, for example, the solicitation, if car-
ried on on the selling floor, where customers are normally present, might
conceivably be disruptive of the respondent's business.

Id. at 981. See, e.g., Montgomery Ward & Co. v. NLRB, 339 F.2d 889 (6th Cir. 1965);
Great Atl. & Pac. Tea Co., 123 N.L.R.B. 747 (1959), modified, 277 F.2d 759 (5th Cir.
1960). See also Dereshinsky, supra note 39, at 438-41; Note, Labor Law--Captive
Audience Speech Prior to a Representative Election Held Not a Per Se Unfair Labor
Practice, 32 FORDHAM L. REv. 378 (1963); Note, Labor-Department Store No-Solici-
tation Rule-Union's Right to Reply to Employer's On-The-Job Speech, 37 MINN. L.

REV. 293 (1953).
58. May Dep't. Stores Co., 59 N.L.R.B. 976, 981 (1944).
59. Marshall Field & Co. v. NLRB, 200 F.2d 375, 380 (7th Cir. 1952); accord, Gold-

blatt Bros., Inc., 77 N.L.R.B. 1262, 1271 (1948) (no-solicitation rule in department
store restaurant held valid).

The same principle upon which the retail exception is based has been applied
by the Board to the restaurant business in general. See Marriott Corp., 223 N.L.R.B.
978 (1976); accord, McDonald's of Palolo, 205 N.L.R.B. 404 (1973).
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mally the rule.60

SOLICITATION AND DISTRIBUTION IN HEALTH CARE INSTITUTIONS

The Board's Analysis

The Board with these rules, presumptions, and exceptions ap-
proached the special solicitation and distribution problems unique
to the health care field. No clear standards emerged prior to the
enactment of the 1974 amendments 6 1 but a trilogy of cases examin-
ing similar problems in proprietary health care facilities set the
stage for the Board's development of a "bright line" rule in St.
John's Hospital & School of Nursing, Inc. 62

In Summit Nursing & Convalescent Home, Inc.,63 the trial ex-
aminer reasoned that the nature and special working conditions of
a nursing home mandated a broad no-solicitation policy 64 and con-
cluded that all areas accessible to patients constituted work areas
and therefore justified an overall ban.65 The Board disagreed with
the trial examiner's decision finding that the record evidenced no
"extraordinary circumstances" warranting infringement of em-
ployee organizational rights.66 The Board, therefore, found Sum-

60. Dereshinsky, supra note 39, at 441.
61. 98 S. Ct. at 2470.
62. 222 N.L.R.B. 1150 (1976). In St. John's, the Board articulated a per se rule

against solicitation-distribution bans outside of "immediate patient care areas" and
not merely a rebuttable presumption rule as used in the industrial context. For a
full discussion of St. John's, see notes 77-88 and accompanying text infra.

63. 196 N.L.R.B. 769 (1972), enforcement denied, 472 F.2d 1380 (6th Cir. 1973).
64. Id. at 773. The solicitation-distribution rule maintained by Summit Nursing

read as follows:
In order to give our undivided attention to the job of caring for our patients,
no employee shall engage in solicitation for any cause or distribute litera-
ture of any kind during an employee's working time at any place in the
home. No employee should engage in solicitation or distribution of litera-
ture at anytime in the patient or public area within the home, or in the
nurses' stations. No employee shall distribute literature for any cause in
working areas of the home, at any time.

Id.
65. Id. The trial examiner commented that the home's lobbies and patient din-

ing rooms were to be distinguished from the parking lot or other company-owned
property left open for union activity by the Stoddard-Quirk decision. See notes 51-
55 and accompanying text supra. Unlike those areas which admittedly did not bear
any relationship to production, the trial examiner differentiated the home's circum-
stances stating-

Other than the downstairs employee's rooms, every square foot in these
buildings that is used in any way or at any time by the patients, whether
walking, sitting, eating, or sleeping, is a work area to the employees.

.... These are not "public" areas in the commonly accepted sense of
the word.

196 N.L.R.B. at 773.
66. Id. at 769 & n.5 (citing May Dep't. Store Co., 59 N.L.R.B. 976 (1944), and Mar-
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mit Nursing's rule which prohibited solicitation and distribution
"at any time in the patient or public area" invalid. 67

In Guyan Valley Hospital, Inc.,68 the Board, distinguishing
Summit Nursing,69 upheld the hospital's rule which banned solici-
tation in "working areas during working hours. '70 The Board
agreed with the trial examiner's assessment that it was no "manu-
facturing plant" with which they were dealing.7 ' Apparently, the
Board relied upon the trial examiner's finding that the Guyan rule
did not interfere with solicitation "in the waiting room, in the em-
ployees' dining room, and on the parking lot" to distinguish it from
the rule in Summit Nursing.72 The distinctions drawn by the trial
examiner are most telling: "[A] hospital's right to ban union solic-
itation in working areas where patients and visitors are likely to
be present is somewhat akin to that of retail department stores.
Taking into consideration the nature of the institution, and the ne-
cessity for protecting patients, any presumption of illegality is
overcome."

73

Finally, in Bellaire General Hospital, Inc.,74 the Board affirmed
an administrative law judge's determination that a rule banning
solicitation "by employees while off duty or during working hours"
and also requiring the prior "consent of the administrator" was in-
valid.75 Bellaire's rule was both spatially and temporally all-inclu-
sive making no distinction either between patient care areas and
merely patient access areas or between nonworking time and
working time; it was therefore overly broad and violative of the
Act.

76

In 1976, in St. John's Hospital & School of Nursing, Inc.,77 the
Board's health care policy found definitive expression. The rule
challenged in St. John's Hospital restricted solicitation and distri-

shall Field & Co. v. NLRB, 200 F.2d 375 (7th Cir. 1952)). For a discussion of the cases,
see notes 57-59 and accompanying text supra. The Board found the home's rule
presumptively invalid since it prohibited solicitation and distribution during an em-
ployee's nonworking time and in nonworking areas, such as lobbies and patients'
dining rooms. Id. at 769.

67. Id.
68. 198 N.L.R.B. 107 (1972).
69. Id. at 107 n.2. Board Member Fanning dissented from the majority's hold-

ing finding "no substantial distinction between the rule" promulgated by Guyan
and the one in Summit Nursing. Id.

70. Id. at 111.
71. Id.
72. Id.
73. Id. See notes 57-60 and accompanying text supra.
74. 203 N.L.R.B. 1105 (1973).
75. Id. at 1105, 1108.
76. Id. at 1110-11.
77. 222 N.L.R.B. 1150 (1976).
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bution to those nonwork areas to which patients and visitors did
not have access; the effect of which was to strictly limit any organi-
zational activity to employee-only areas. 78 Both St. John's and the
American Hospital Association argued that the special nature of a
hospital justified the maintenance of broad solicitation and distri-
bution prohibitions. 79 The Board declared the rules presumptively
unlawful, relying to a significant degree on its previously formu-
lated standards. 80 The Board conceded, however, that hospitals
"may be justified in imposing somewhat more stringent prohibi-
tions on solicitation than are generally permitted."8 1 Explaining
its rationale, the Board stated:

We recognize that the primary function of a hospital is
patient care and that a tranquil atmosphere is essential to
the carrying out of that function .... For example, a hos-
pital may be warranted in prohibiting solicitation even on
nonworking time in strictly patient care areas, such as the
patients' rooms, operating rooms, and places where pa-
tients receive treatment, such as x-ray and therapy ar-

78. Id. St. John's Hospital's rule read as follows:
Except to solicit participation in official hospital employee programs, no
employee shall solicit any other employee of the hospital for any purpose
during working time or in working areas of the hospital, or in any area to
which patients and visitors have access. No employee shall distribute any
matter of any kind in any area of the hospital except in nonworking areas
where patients and visitors do not have access. At no time shall any em-
ployee solicit any patient or visitor for any purpose nor shall any employee
distribute any matter to patients or visitors. This rule will be strictly en-
forced.

Id.
79. Id.
80. Id. Synopsizing its rules as generally developed for industry the Board

stated:
In general, no-solicitation rules are presumed valid if applicable only to

solicitation during working time, but are presumed unlawful if they extend
to solicitation during nonworking time irrespective of whether the solicita-
tion occurs in a work or nonwork area. Rules prohibiting distribution of
literature are presumed valid unless they extend to activities during non-
working time and in nonworking areas. In order to justify the existence of
a rule which is on its face presumptively unlawful, an employer must pres-
ent sufficient justification to warrant the further curtailment of employee
rights.

The no-solicitation aspect of Respondent's rule forbids solicitation at
all times in working areas of the hospital and in those areas to which pa-
tients and visitors have access. Since the rule limits solicitation during
nonworking time, it is presumptively unlawful. The no-distribution aspect
of Respondent's rule limits distribution of literature to nonwork areas to
which patients and visitors do not have access. Since the rule prohibits
distribution of literature in nonwork areas to which patients and visitors
have access, this aspect of the rule is also presumptively unlawful.

Id. The Board specifically relied upon Stoddard-Quirk. See text accompanying
notes 40-56 supra.

81. 222 N.L.R.B. at 1150.

1296 [Vol. 12



eas.82

The Board further reasoned that the hospital could not extend
the solicitation ban to patient-visitor access areas. 8 3 It found that
while union solicitation may be unsettling to those patients con-
fined to strictly patient care areas, "[o]n balance, the interests of
patients well enough to frequent such areas do not outweigh those
of the employees to discuss or solicit union representation. '84

Lastly, the Board summarily dismissed St. John's argument
that the retail exception should find analogous application in its
case.85 The Board rejected this notion since the hospital's basic
function was patient care and it had not been shown that the
prohibitions were necessary to avoid patient care disruption. 86

Thus, the Board recognized a new exception to its general solicita-
tion and distribution rules; to the extent that St. John's prohibition
banned such activities in "immediate patient care areas," it was
lawful.87 The St. John's "immediate patient care areas" exception
generally allows complete prohibitions in strictly patient care ar-
eas but appears to dismiss almost out of hand any prohibitions
which reach beyond those areas to merely patient access areas.88

Analysis in the Courts

The Tenth Circuit reversed the Board's decision in St. John's.8 9

82. Id. (emphasis added).
83. Id. at 1151. The Board stated: "As to the restriction in visitor access areas

other than those involved in patient care, the possibility of any disruption in patient
care resulting from solicitation or distribution of literature is remote." Id. at 1150-
51.

84. Id. at 1151.
85. Id. at 1150-51 n.3.
86. Id. The Board, outlining its reasons for rejecting the hospital's argument

for application of the retail exception, stated as follows:
Respondent's reliance on May Department Stores Company, a Corpo-

ration, d/b/a Famous-Barr Company, 59 N.L.R.B. 976 (1944), is misplaced.
There the Board found that retail stores are justified in prohibiting solicita-
tion on the selling floor since such solicitation, even on nonwork time,
would be disruptive of the store's relationship with its customers in the
pursuit of its main function, i.e., selling merchandise. Respondent's basic
function is patient care. It has not been shown that the prohibitions here
discussed are necessary to avoid disruption of that function.

Id. at 1150-51 n.3.
87. Id. at 1151.
88. Id. at 1150-51. The Board's footnotes, see note 86 supra, may, however, have

implicitly opened the way for hospitals to sustain broader prohibitions in nonwork
areas during nonworking time by a showing of special circumstances, i.e., patient
care disruption. See notes 125-138 and accompanying text infra. In any event, the
St. John's rule, standing alone, rests heavily on hospital area distinctions and for
that reason makes more restrictive bans less likely to be sustained. See note 146
infra.

89. St. John's Hosp. & School of Nursing, Inc. v. NLRB, 557 F.2d 1368, 1375 (10th
Cir. 1977).
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The court refused to follow the Board's lead, upholding the hospi-
tal's right to bar union solicitation and distribution by employees
in all areas to which visitors and patients have access. The Tenth
Circuit reasoned:

[T]he Hospital's restriction on solicitation in all patient
access areas comports with the realities of modern hospi-
tal care, where the emphasis is on having the patient am-
bulatory as soon as possible, and strikes a reasonable,
easily applicable balance between the interests of the Hos-
pital in maintaining the tranquil atmosphere essential to
quality patient care and the self-organizational interests of
the employees. 90

The court also sought to protect the hospital's legitimate commer-
cial interests in its cafeteria and gift shop. It argued that these in-
terests were no less valid than those of commercial employers who
enjoyed exemption from the general rules.9 1 Hence, it felt that the
same treatment must be afforded the hospital's "analogous facili-
ties, ' 92 despite their location in a hospital setting rather than a re-
tail or restaurant establishment.93Moreover, the court construed
the Board's decision as having erected an intractable dichotomy
between strictly patient care areas and other patient access areas,

90. Id. at 1375. See also 42 NLRB ANN. REP. 166 (1977) in which it is reported
that the court in St. John's Hosp. "found that the Board's recognition of the unset-
tling effects of solicitation and distribution on hospital patients must be viewed as
establishing a 'special circumstance' rebutting the presumptive illegality of no-so-
licitation and no-distribution rules and requiring the Board to consider the availa-
bility of other means of employee communication." Id. at 166-67. Of note to the
court was the stipulated fact that 80% or more of the employees use the employee-
only lunchroom and cafeteria on a daily basis. Although not a controlling factor,
when considered in conjunction with congressional concern for protecting "patient
care," the conceded unsettling effects of solicitation upon patients, and the "ab-
sence of any record evidence to support a distinction between the sensibilities of
bedridden vis-a-vis ambulatory patients," the court felt compelled to conclude that
the balance struck by the Board was unsupported and unreasonable. 557 F.2d at
1375.

91. 557 F.2d at 1375.
92. Id. at 1375-76 n.7.
93. Id. at 1375. The court reasoned:
As to "other patient access areas such as cafeterias, gift shops, and the
like," we conclude that even if it is conceded these areas are not directly
related to the Hospital's primary function of providing patient care, the
Hospital nevertheless maintains the same commercial interest in these fa-
cilities as are held by the management of retail stores and restaurants lo-
cated in other types of establishments. Since there is no question that the
Hospital would be entitled to prohibit solicitation and distribution in all
public access areas of its cafeteria and gift shop were they located any-
where outside the Hospital premises . . .we conclude that the Hospital
does not lose that right simply because its public cafeteria and gift shop are
part of a hospital complex rather than a shopping mall or drive-in restau-
rant.

Id. (citations omitted). See also 42 NLRB ANN. REP. 167 (1977).
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a standard which the court refused to accept.94 The court pursued
its criticism asking rhetorically whether

the hallways outside a patient's room are "strictly" in-
volved in patient care when used for transporting the pa-
tient from his room to surgery, but not when used by
hospital employees to transport medicines or supplies to a
bedridden patient. Is a hallway or elevator "more" in-
volved in patient care when used by that same patient on
the way to a "public" cafeteria?95

The court concluded that these were but "ephemeral inquiries" to
which the Board's dichotomy provided no answers.96

Likewise aligned against the Board's position were the United
States Courts of Appeals for the Sixth and District of Columbia
Circuits. In Baylor University Medical Center v. NLRB,97 the Dis-
trict of Columbia Circuit held that the hospital's no-solicitation,
no-distribution rule was justifiable not only as to its cafeteria and
vending areas98 but also as to its corridors.99 With reference to cor-
ridors, the court held that in an acute patient care hospital almost
every component part plays a functional role in health care deliv-
ery, including the corridors at Baylor which, as much as anything,
fulfilled a general all-purpose need. 10 0

In much the same fashion, the Sixth Circuit, in NLRB v. Bap-
tist Hospital,'0 ' held that definition of immediate patient care ar-

94. 557 F.2d at 1373.
95. Id.
96. Id. Alternatively, the court held that "strictly patient care areas" included

areas such as "halls, stairways, elevators, and waiting rooms accessible to patients."
Id. at 1375.

97. 578 F.2d 351 (D.C. Cir. 1978).
98. Id. at 359.
99. Id. at 356.

100. Id. Substantiating the court's conclusion as to the corridors was considera-
ble testimony from experienced witnesses. These witnesses testified corridor con-
gestion impedes the operation of medical staff and annoys patients as well as
visitors, that unimpeded passage through the hallways was necessary for the suc-
cessful operation of emergency services, such as the cardiac arrest unit. Further-
more, it was shown that hospital equipment, ready for dispatch on a moment's
notice, is often stored in the corridor areas. Additionally, testimony was heard
which established that a great deal of physical therapy, undertaken at the hospital,
took place in the corridors. Id. at 355.

In declining to follow the Board's lead, the court joined the First Circuit in ex-
pressing doubt as to the workability of the Board's measuring stick, "immediate
patient care areas," agreeing that such a phrase is "far from self-defining given the
complexity of a major metropolitan hospital." Id. at 356 n.40. For similar views ex-
pressed by the Tenth Circuit, see text accompanying notes 94-96 supra. See also
George Wash. Univ. Hosp. v. NLRB, 580 F.2d 701 (D.C. Cir. 1978), enforcing in part
and denying in part 227 N.L.R.B. 1362 (1977).

101. 576 F.2d 107, 107 (6th Cir. 1978), denying enforcement of 223 N.L.R.B. 344
(1976).
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eas in today's modern general hospital is most difficult. Echoing
the arguments advanced in St. John's by the Tenth Circuit, the
Sixth Circuit found that the record before it contained ample
justification 10 2 for the hospital's rule prohibiting solicitations of
any kind in patient or public access areas of the hospital,10 3 espe-
cially in view of the need to avoid any kind of disruption in the
continuity of patient care. 0 4

In contraposition to the Sixth, Tenth, and District of Columbia
Circuits, the First and Seventh Circuits have allied themselves
with the Board. Prior to Beth Israel, the Seventh Circuit, in Lu-
theran Hospital of Milwaukee, Inc. v. NLRB, 10 5 addressed the con-
trasting primary functions of the retail store-restaurant and the
health care facility. It stated very succinctly: "[T] he primary func-
tion of a hospital is to provide health care, and the areas of a hospi-
tal outside of immediate patient care areas are by definition not
locations where the hospital's primary function is carried out or
where the public deals with the employees in their professional
capacity."' 0 6 Although its decision encompassed all areas to which
the public and patients have access, the court found that the ra-
tionale supporting the Board's decision in St. John's was strongest
with respect to locations such as cafeterias, coffee shops and the
like. 07 In closing, the court pointed to the future and the courts'
very real task of fleshing out a workable definition of the Board's
"immediate patient care areas" standard. 0 8

The First Circuit in Beth Israel similarly expressed concern
over the Board's St. John's standard, finding it hardly self-defin-
ing;10 9 but unlike the Lutheran court, which nevertheless cast its
holding in terms of the "immediate patient care areas" standard,
the Beth Israel court focused its review on the hospital's basic
function, patient care, inquiring whether or not special circum-
stances had been shown sufficient to sustain a facially overbroad

102. Id. at 108. Medical testimony was offered in support of the overall solicita-
tion ban. Such testimony warned of the adverse effects which any disruptive agent
tends to cause patients. Material to the court's decision was also the high degree of
ambulatory patients who commute freely through public areas of the hospital, in-
cluding the lobbies, lounges and gift shop. Id. at 108-09.

103. Id. at 108.
104. Id. at 110.
105. 564 F.2d 208 (7th Cir. 1977).
106. Id. at 214.
107. Id. at 216. The probability of interference with a hospital's primary func-

tion in these non-patient care areas could best be described as slim; in other areas
such as corridors, the probability is not as self-quantifying.

108. Id. The court warned that: "[t Ihis phrase is far from being unambiguous,
and it will be open to hospitals to demonstrate that a particular area is functionally
given over to patient care." Id. (emphasis added).

109. 554 F.2d at 482-83 n.6.
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solicitation-distribution ban.110 It concluded that no such showing
had been made with respect to the hospital's cafeteria and coffee
shop and invalidated the ban as to those specific areas.I1 I Lastly,
the court warned that the hospital was not to be barred from dem-
onstrating the existence of special circumstances in other areas
and obtaining a different result." 2

ANALYSIS

What was specifically decided by the United States Supreme
Court in Beth Israel Hospital v. NLRB 113 does not leave much for
argument or discussion. The Supreme Court unequivocally re-
jected the notion that sweeping prohibitions of organizational ac-
tivity in the health care field were somehow countenanced by the
recently enacted 1974 amendments and the peculiar nature of this
service industry. 114 Moreover, the Court affirmed the Board's find-
ing that Beth Israel Hospital's solicitation and distribution prohibi-
tions were presumptively unlawful, 115 and has been criticized as
having approached a per se rule against any such restrictions in

110. Id. at 480-82.
111. Id. at 480-81.
112. Id. at 482. The Board had appended to its decision in Beth Israel, footnote

2, which injected its case holding with a high degree of ambiguity. The footnote
read as follows:

Subsequent to the Administrative Law Judge's decision in this case, the
Board in St. John's Hospital and School of Nursing, Inc., 222 N.L.R.B. 1150
(1976), held that restrictions on solicitation and distribution in patient ac-
cess areas such as cafeterias violates Sec. 8(a) (1) of the Act. Accordingly,
the Respondent also violated Sec. 8(a) (1) by maintaining an overly broad
non-solicitation, no-distribution rule that prohibited all solicitation and dis-
tribution in all areas to which patients and visitors have access and em-
ployees have access during nonworking time other than immediate patient
care areas.

223 N.L.R.B. at 1193 n.2 (emphasis added).
The First Circuit Court of Appeals felt constrained to interpret the Board's de-

cision as adjudicating no more than the status of the cafeteria and coffee shop, al-
though the Board's counsel urged that the footnote be enforced as a binding
determination that outside of immediate patient care areas solicitation-distribution
bans are unlawful. 554 F.2d at 481-82. The court commented:

Without any facts in the record pertaining to the appropriateness of solici-
tation and distribution restrictions in areas other than the cafeteria and
coffee shop, or any indication that the Board was focusing on other areas,
we are unwilling to give such a broad interpretation to its puzzling footnote.
Counsel's [NLRB's] post hoc rationalizations cannot serve to fill a critical
gap in the record.

Id. at 482.
113. 98 S. Ct. 2463 (1978).
114. Id. at 2471-73.
115. Id. at 2469-77. The Board, since Peyton Packing Co., has found organiza-

tional restrictions imposed on employees during nonwork time and in nonwork ar-
eas presumptively invalid. See notes 40-50 and accompanying text supra.

19791 1301



CREIGHTON LAW REVIEW

hospital cafeterias and coffee shops. 116 The Court recited the
Board's finding that the likelihood of patient care disruption in
those areas was to be considered at best "remote" and found the
Hospital's argument to the contrary without merit. 117

This result was to be anticipated in view of what is probably
the typical nature of hospital cafeterias and coffee shops. 118 Al-
most without serious exception, such facilities within the hospital
tend to be primarily staff-supporting operations incidental to the
hospital's primary function of patient care.1 9 Although they do
provide for ambulatory patients' supplementary needs, as well as
visitors' less than frequent dietary requirements, these functions
are to be considered no more than secondary in nature. 120 Like-
wise, the Court's rejection of the retail standard's application to

116. 98 S. Ct. at 2476-77 (Blackmun, J., concurring). Expressing concern over the
future impact of the majority's holding, Justice Blackmun commented: "I fear that
this unusual case will be deemed to be an example for all hospital eating-facility
cases, and that the Board and the courts now will go further down the open-solicita-
tion road than they would have done. ... Id. at 2478 (Blackmun, J., concurring).

117. Id. at 2474. Discussing the Board's finding, the Court expressed this rea-
soning:

The Board has before it evidence that patients' meals are provided in their
rooms. A patient is not allowed to visit the cafeteria unless his doctor certi-
fies that he is well enough to do so. Thus, patient use of the cafeteria is
voluntary, random, and infrequent. . . . Patients who frequent the cafete-
ria would not expect to receive special attention ....

Id. The Court found the Board is free to draw the inference from the facts as
presented in light of its experience and it concluded that the Board's inference re-
garding the likelihood of disruption of patient care was a rational one. Id. at 2475.

Furthermore, "the area [cafeteria and coffee shop] is a 'natural gathering area
] ] 'for employees. . . and one in which the risk of harm to patients is relatively low

as compared to potential alternative locations within the facility." Id. at 2476 (em-
phasis added).

Finally, "[w] e hold further that, with respect to the application of that principle
to petitioner's cafeteria, the Board was appropriately sensitive to the importance of
petitioner's interest in maintaining a tranquil environment for patients." Id. at
2477.

118. Id. at 2476. Though the Court's language was general, its decision was spe-
cifically limited to the validity of solicitation-distribution bans in the cafeteria and
coffee shop. Id. at 2477. The Court reasoned that where 77% of the hospital cafete-
ria's patrons are employees, together with the fact that such a place is a natural
gathering area for employees, this strongly indicates that the cafeteria "functions
more as an employee service area than a patient care area." Id.

119. See notes 117-118 supra. But see id. at 2477-78 (Blackmun, J., concurring):
The tenor of the Court's opinion and of the Board's approach concerns me.
There are many hospital coffee shops and cafeterias that are primarily pa-
tient and patient-relative oriented despite the presence of employee-pa-
trons, far more so than this very restricted Beth Israel operation, that
seems akin to a manufacturing plant's employee cafeteria.

Id.
120. 98 S. Ct. at 2474. Critical to the Court was the statistical showing that only

1.56% of the cafeteria's patrons were patients. A three-day survey by the Hospital
revealed that 77% of the patrons were employees, while only 9% were visitors. Id.
at 2468.
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the Hospital's cafeteria and coffee shop cannot be seriously ques-
tioned, for it rests on the same notions. 121 Hospitals are not in the
business of restauranteuring; their basic function is the delivery of
health care services. 122

What was not decided in Beth Israel and what remains to be
"fleshed out" after the Court's adoption of the Board's general doc-
trine, however, does give cause for some serious reflection. The
validity of solicitation-distribution bans in hospital corridors looms
unanswered; Beth Israel's holding confined itself narrowly to the
cafeteria and coffee shop.123 Furthermore, the efficacy and contin-
ued viability of the St. John's "immediate patient care areas" stan-
dard remains debatable. 124

Beyond the pale of its narrow holding, the Court clearly stated
that it has embraced the Board's general approach to hospital so-
licitation and distribution problems. 125 The issue left not entirely
clear is what constitutes the Board's general approach-St. John's
"immediate patient care areas" standard, or a rebuttable presump-
tion approach which operates against the hospital in patient access
areas, or some combination of the two. The approach as defined by
the Court appears to place the burden on the health care employer
to rebut the inference of invalidity which arises where solicitation
and distribution are prohibited in patient access areas by demon-
strating that broader restrictions are necessary to avoid patient
care disruption.126 Should the health care institution fail to make
the required evidentiary showing, the prohibitions constitute sec-
tion 8(a)(1) violations.127 The Court did not cast its holding in
terms of the St. John's dichotomy 128 but rather articulated a stan-

121. See notes 83-87 and accompanying text supra.
122. Id. at 2476. For general discussion and argument regarding the application

of the retail standard to hospital cafeterias, see Brief for Petitioner at 41, Beth Israel
Hosp. v. NLRB, 98 S. Ct. 2463 (1978).

123. 98 S. Ct. at 2477.
124. See notes 141-142 and accompanying text infra.
125. 98 S. Ct. at 2477.
126. Id. See notes 77-88 and accompanying text supra for a disdussion of the

approach taken by the Board in St. John's.
127. 98 S. Ct. at 2477. Mr. Justice Powell, concurring in the judgment only, criti-

cized the operation of the presumption and called for the Board to "establish by
substantial evidence" the alleged violations in each case. Id. at 2481 (Powell, J.,
concurring in the judgment only). Compare NLRB v. Rockwell Mfg. Co., 271 F.2d
109, 115 (3d Cir. 1959) (requiring proof of lack of alternative means of communica-
tion) with NLRB v. United Aircraft Corp., 324 F.2d 128, 130 (2d Cir. 1963), cert.
denied, 376 U.S. 951 (1964) (requiring no proof of lack of alternative means of com-
munication).

For a general discussion of both § 8(a) (1) and § 8(a) (3) violations, see R.
GonMAN, supra note 39, at 132-78.

128. 98 S. Ct. at 2477. The Supreme Court apparently was following the lead of
the First Circuit, resting its review on questions relating to patient-care disruption

1979] 1303



CREIGHTON LAW REVIEW

dard apparently adopting the presumptive approach. 129 This ap-
proach has its advantages; the Board's presumptions play a very
significant role in the field of labor relations. First, presumptions
provide advance warning and guidance to employers regarding the
types of solicitation and distribution restrictions which may be val-
idly promulgated and maintained. 130 Second, presumptions
streamline the entire complaint system by providing counsel for
the Board with well-defined criteria on which to decide quickly the
merits of charges filed and the Board authorities with the bases for
case determinations without unnecessarily lengthy hearings and
opinions.13 1 Third, presumptions reflect the basic notion that im-
pediments to employee organizational activity do interfere with
and restrain protected section 7 rights and hence the burden to
justify such impediments must in fairness lie with the employer. 132

For these reasons, "[t]he courts have for the most part supported
the Board in the application of these rules and presumptions."'133

Furthermore, the Court's adopted standard seemingly derives
directly from the Board's presumptions as previously developed
for industry. NLRB v. Magnavox Co. 134 represents that approach
in an industry standard. 35 Magnavox indicates that the General
Counsel for the Board makes out a prima facie case of a section
8(a) (1) violation by merely showing that an employer's solicita-
tion-distribution restrictions reach nonworking time and nonwork-
ing areas; failure by the employer to come forward with evidence
that special circumstances make the restrictions necessary sus-
tains the section 8(a) (1) charge. 136 The Court has sanctioned the
Board's transplantation of these basic tenets to the health care
field.1 37 The transplant appears highly successful; the Court de-
fines special circumstances in terms of patient care disruption
analogizing to production and discipline in the industrial milieu.
Thus, in both the industrial setting and in the health care field, in-
terruption of the employer's primary function gives rise to legiti-
mate solicitation-distribution bans.

"Beth Israel, then, is clearly a case of general import, with ap-

rather than "strained" spatial distinctions. See notes 109-112 and accompanying
text supra.

129. 98 S. Ct. at 2469-77.
130. R. GORMAN, supra note 39, at 183.
131. Id.
132. Id.
133. Id.
134. 415 U.S. 322 (1974).
135. Id. at 324.
136. R. GORMAN, supra note 39, at 183-84.
137. 98 S. Ct. at 2469-77.
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plication to disputes over the validity of rules inhibiting solicita-
tion wherever applied within the hospital,"'13 8 but what may obtain
from all this is a less than unambiguous standard. 139 On its face,
the rule appears simple of application-a showing by a hospital
that patient care disruption will follow in the absence of a particu-
lar area ban satisfies the test.' 40 But though the Court did not
phrase its approach with the St. John's "immediate patient care
areas" language, it did not expressly reject that approach either. If
the Board's "immediate patient care areas"-"other patient access
areas" dichotomy 14 1 is the "general approach" which the Court has
adopted, a different result may be engendered. For example, hos-
pital corridors are not generically within the definitional scope of
"immediate patient care areas" but rather categorically fall into
the class, "other patient access areas." The result of the St. John's
rule is the invalidation of solicitation-distribution bans in all hospi-
tal corridors, 14 2 despite the hospital's showing that in the absence
of the ban, patient care disruption will follow. 143 The anomaly of
the St. John's dichotomy is thus exposed.

The Beth Israel Court, avoiding casting its holding in terms of
the St. John's dichotomy, may have implicitly signaled its aban-
donment.'" Although the message is not all that clear, 145 at least
two of the principal movers in the field have so concluded-the

138. NLRB v. Baylor Univ. Medical Center, 99 S. Ct. 299, 301 (1978) (Brennan, J.,
dissenting in part).

139. Lutheran Hosp. of Milwaukee, Inc. v. NLRB, 564 F.2d 208, 216 (7th Cir. 1977);
NLRB v. Beth Israel Hosp., 554 F.2d 477 (1st Cir. 1977).

140. Beth Israel Hosp. v. NLRB, 98 S. Ct. 2463, 2477 (1978).
141. See notes 94-96 and accompanying text supra.
142. The Lutheran Hosp. court suggested that the St. John's rule may allow for a

finding that a given area is the functional equivalent of "an immediate patient care
area," ultimately permitting a ban in such an area. See note 108 and accompanying
text supra.

143. 554 F.2d at 481-83. The First Circuit commented in Beth Israel that the
Board's immediate patient care areas standard was ambiguous, lending itself to
several interpretations, one of which being "a binding determination that solicita-
tion and distribution must be permitted, without limitation, in 'all areas ... other
than immediate patient care areas'." Id. at 481.

Later in its opinion, the Court stated:
It may well turn out that a rule banning distribution and solicitation is like-
wise invalid in many other non-patient-care areas accessible to patients
and visitors as well as employees. But we think that the hospital should
not be foreclosed from demonstrating that special circumstances justify a
different result elsewhere.

Id. at 482 (emphasis added).
144. 98 S. Ct. at 2477. The Court was fully aware of the dichotomy in St John's

and cited its holding within its own opinion but refrained from incorporating that
language in its own holding. Id. at 2470-71.

145. See note 150 infra.
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NLRB's General Counsel 146 and the American Hospital Associa-
tion. 147 In any event, the dichotomy tends to be an unworkable
and inflexible standard out of tune with the reality of modern
health care facilities and especially unsuited for answering the
hospital's corridors question.148 Rejection of the dichotomy better
recognizes those complexities and serves to protect the hospital's
legitimate interests in sustaining proper patient care without unto-
ward disruptions.

CONCLUSION

Requiring hospitals and other health care institutions to show
the likelihood of patient care disruption before allowing solicita-
tion and distribution bans in patient access areas, 149 displays a
marked sensitivity to both employer and employee rights, and ap-
pears to strike a proper balance between the two. But despite the
facial neutrality of the newly adopted standard, its amorphous

146. Speech by General Counsel John S. Irving of NLRB at the National Confer-
ence of the American Society on Law and Medicine (Sept. 22, 1978), [1978] 4 LAB. L.
REP. (CCH) 9168, at 15,675. Subsequent to Beth Israel, the General Counsel for
the NLRB requested the various courts of appeals in which similar cases were
pending to remand the cases to the Board for its reconsideration in light of Beth
Israel. The General Counsel distinghished the St. John's "immediate patient care
areas" standard from the Beth Israel test and recalled the Supreme Court's warning
to the Board in the latter case that the "Board should stand ready to revise its rul-
ings if future experience demonstrates that the well-being of patients is in fact jeop-
ardized." Id. The General Counsel further commented:

We think the Board should look again at these cases because in some in-
stances, there was no showing on the record of the extent of patient and
visitor access to the disputed areas, and the broad nature of the Board's
orders would probably forbid hospital regulation of solicitation and distri-
bution in areas, such as corridors, which the Supreme Court may find hard
to sustain.

Id. (emphasis added). The Sixth Circuit, for example, has remanded Baptist Me-
morial Hosp., 1977-78 NLRB Dec. 18,078, 229 N.L.R.B. 45, involving solicitation in a
hospital lobby and outdoor sidewalk. Id.

147. A legal spokesperson for the American 'Hospital Association, Julia
Menasce, indicated in a telephone interview that the association was pleased that
the "immediate patient care area" distinction had apparently been eliminated. It
was felt that the more flexible standard of "patient care disruption" would better
insure recognition of the hospital's legitimate interests in such areas as corridors.

The spokesperson stated that the AHA would like to see the Board and the
courts give consideration to the availability of other employee areas in determining
whether solicitation-distribution restrictions in other areas of a hospital are lawful,
without the necessity of showing patient care disruption. Where other such areas
are not available, only then should the courts require a showing of patient care
disruption. Interview with Julia Menasce, Legal Spokesperson for the American
Hospital Association, in Chicago (Jan. 12, 1979).

148. See notes 89-104 and accompanying text supra.
149. Although it is the St. John's standard which validates absolute solicitation-

distribution bans in "immediate patient care areas," this validation would not be
rescinded by abandonment of the dichotomy.
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terms and propensity for overly broad construction 150 make it at
least suspect. The Baylor University Court was properly con-
cerned over the unique problems presented by hospital corri-
dors 5 1 and it remains to be seen whether the new Beth Israel
standard can adequately deal with such a hybrid circumstance, en-
suring a tranquil environment for patients and guarding against
undue interruption of proper patient care while still holding the
line on employer overreaching.

Steven F. Biskup-'79

150. NLRB v. National Jewish Hosp. & Research Center, [1978] 4 LAB. L. REP.
(CCH) (84 Lab. Cas.) 10,877, at 19,421. Responding to the dictates of Beth Israel,
the Tenth Circuit has abandoned its holding in St. John's and has given the new
standard a sweeping construction. In its discussion of Beth Israel, the court stated
in pertinent part: "Thus its opinion was that solicitation could be carried on in all
areas of the hospital except those which were devoted to patient care (like patients'
rooms, x-ray rooms, therapy areas, etc.). The fact that patients had access to areas
was not considered important .... Id. 10,877 at 19,424; accord, NLRB v. Presby-
terian Medical Center, 586 F.2d 165 (10th Cir. 1978).

151. See notes 97-104 and accompanying text supra. In a very recent per curiam
decision, Baylor University, see note 138 supra, the Supreme Court let stand the
court of appeals decision allowing Baylor Medical Center to prohibit solicitation in
its corridors.

LABOR LAW 130719791




