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MUNICIPAL CORPORATIONS-INITIATIVE AND REFEREN-

DUM-NEBRASKA SUPREME COURT AUTHORIZES USE OF THE INI-

TIATIVE POWER TO REPEAL AN ORDINANCE, Boyer v. Grady, 201
Neb. 360, 269 N.W. 2d 73 (1978).

INTRODUCTION

In Boyer v. Grady' the Nebraska Supreme Court was
presented with the question of whether the initiative power could
be used not only to propose legislation, but to repeal legislation
already enacted.2 The court held that the voters of North Platte,
Nebraska, could use the initiative to repeal a city council ordi-
nance levying a one percent sales tax.3 In a strong dissenting opin-
ion, however, Judge Clinton warned of the possible adverse
consequences to local government of such a liberal, and in his view
unwarranted, construction of the initiative power.4

The initiative has generally been defined as the power of the
people to propose bills and laws. 5 The power of the people to
adopt or reject legislation already enacted by the legislature, on
the other hand, has traditionally been referred to as the referen-
dum.6 The Boyer decision appears to have broadened the use of
the initiative and to have made either the initiative or the referen-
dum available for abrogating a municipal ordinance.7 As a result
of the Boyer decision, Nebraska has joined a number of other juris-
dictions in the acceptance of an almost unlimited initiative.8 There
are jurisdictions, however, that continue to interpret the initiative
power restrictively.9

This note will examine the Boyer majority and dissenting
opinions in light of the legislative and judicial history of the initia-
tive and referendum for the purpose of determining whether an
unlimited initiative is warranted in Nebraska.

1. 201 Neb. 360, 269 N.W.2d 73 (1978).
2. Id. at 364, 269 N.W.2d at 76.
3. Id. at 366-67, 269 N.W.2d at 77.
4. Id. at 369, 269 N.W,2d at 78 (Clinton, J., dissenting).
5. BLACK'S LAw DICTIONARY 923 (Rev. 4th ed. 1968).
6. Id. at 1446.
7. The Boyer majority attempted to distinguish the power to repeal an ordi-

nance through the initiative from the power to reject an ordinance through the ref-
erendum. For a discussion of this perceived distinction, see notes 116-120 and
accompanying text infra.

8. See notes 67-88 and accompanying text infra.
9. See notes 51-66 and accompanying text infra.
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FACTS AND HOLDING

The city council of North Platte adopted an ordinance estab-
lishing a one percent sales tax on June 22, 1976.10 Seven months
later, after an unsuccessful referendum attempt," voters and resi-
dents of North Platte filed an initiative petition proposing an ordi-
nance which would repeal the sales tax ordinance. 12 The city
council determined that it should not recognize the initiative peti-
tion and the city clerk, who viewed the city council as his superior,
therefore refused to certify the initiative petition. 13

In February, 1977, eleven days after the initiative petition was
filed with the city clerk, relators, voters and residents of North
Platte, fied a motion for an alternative writ of mandamus and a
petition for mandamus.14 The alternative writ of mandamus was
issued commanding the city clerk to certify the signatures on the
initiative petitions and to call an election if required by law or to
show cause why he should not.15 The city clerk answered, denying
he was under a duty to act.16

Relators moved for summary judgment, which was granted af-
ter trial.17 The city clerk was ordered to certify the signatures on
the initiative petitions and to submit the proposed ordinance to the
North Platte voters. 18 On appeal by the city clerk, the supreme
court affirmed the judgment of the district court.19

The city clerk raised four issues on appeal,20 but the central

10. 201 Neb. at 361, 269 N.W.2d at 74.
11. Id. at 361-62, 269 N.W.2d at 74.
12. Id. at 362, 269 N.W.2d at 74-75.
13. Id. at 362, 269 N.W.2d at 75.
14. Id.
15. Id.
16. Id.
17. Id. at 361, 269 N.W.2d at 74.
18. Id.
19. Id.
20. Id. The first issue presented on appeal was the timeliness of the petition for

writ of mandamus. The city clerk claimed the petition was prematurely filed be-
cause he had 30 days in which to respond to the initiative petition and the petition
for mandamus was filed only 11 days after he had received the initiative petitions.
The court stated that there was adequate evidence to show the city clerk had no
intention of certifying the signatures on the initiative petition and therefore manda-
mus in anticipation of the city clerk's default could be granted. Id. at 362-64, 269
N.W.2d at 75. The second issue was whether voters may utilize the initiative power
to repeal an ordinance passed by the city council. The court responded affirma-
tively. Id. at 364-67, 269 N.W.2d at 76-77. This issue will be the focus of the analysis
in this article. See text at notes 92-126 infra. The third issue presented was
whether the sales tax ordinance was an appropriation ordinance and thus protected
from the initiative and referendum. The court held it was not; the sales tax was a
new scheme of taxation and a new scheme does not qualify as an appropriation
ordinance. Id. at 367-68, 269 N.W.2d at 77. The final question presented was whether
the legislature intended for sales tax ordinances to be beyond the power of the peo-
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question before the court was whether municipal voters may util-
ize the initiative power to repeal an ordinance passed by the city
council.2 1 The majority held that since the statute creating the ini-
tiative contained no express limitations,22 the initiative could be
used to repeal the ordinance in question. 23 In his dissent, Judge
Clinton stated that the majority decision would abolish the distinc-
tions between the initiative and the referendum and that this
would have grave consequences on the effectiveness of municipal
government.

24

BACKGROUND

During the late nineteenth and early twentieth centuries, the
legislatures throughout the United States incurred the active dis-
trust of the voters.25 There was perceived to be an increase in leg-
islative corruption due to the power and influence of large
corporations and powerful groups of individuals.26 To combat
these perceived evils, and also as a result of the growth of general
dissatisfaction with elected representatives, a number of states
adopted initiative and referendum provisions to provide for the di-
rect participation of the electorate in legislative affairs.27

Initiative has been defined as the power reserved to the people
to propose laws and bills and to enact them at the polls indepen-

ple to propose or reject. The holding of the court was that there was no clear indica-
tion that the legislature intended to grant powers concerning sales tax ordinances
solely to city councils and that it would have been an easy matter to make such an
exception if the legislature had so intended. Id. at 368-69, 269 N.W.2d at 77-78.

21. Id. at 364-65, 269 N.W.2d at 76.
22. NEB. REV. STAT. § 18-101 (Reissue 1977).
23. 201 Neb. at 365-67, 269 N.W.2d at 76-77.
24. Id. at 369, 269 N.W.2d at 78 (Clinton, J., dissenting).
25. Note, 3 STAN. L. REV. 497, 497 (1951).
26. Beall v. State, 131 Md. 669, 677, 103 A. 99, 102 (1917).
After the close of the Civil War great abuses began to creep into legislation
and into the administration of the national and state governments .... To
remedy these evils it was proposed by some to abolish the principle of rep-
resentation, and to introduce the principle of direct legislation by the peo-
ple; by others to modify the principle of representation by incorporating
into the organic law the referendum.

Id.
27. Phelps, Introduction, in SELECTED ARTICLES ON THE INITIATIVE AND REFER-

ENDUM 1 (E. Phelps ed. 1914) [hereinafter cited as SELECTED ARTICLES]. See also
Commons, Direct Legislation in Switzerland and America, in SELECTED ARTICLES,
supra, at 15. The demand for direct legislative power was thought of as a cure for
bribery, spoils, and corruption. Id. at 19. But see Campbell, Representative Govern-
ment Versus the Initiative and Primary Nominations, in SELECTED ARTICLES, supra,
at 143. "The reason for the radical changes [adoption of the initiative and referen-
dum] . . . is a wide-spread popular belief that legislators have been corrupt and
have not reflected the people's will .... But it is also true that the danger from
such sources has practically passed." Id.
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dently of the legislative assembly. 28 The referendum is the right
reserved by the people to have submitted for their approval or re-
jection any act passed by the legislature.29 The voters of a state or
municipality derive these powers from provisions in the state con-
stitution or statutes. 30 A constitutional grant of the initiative and
referendum may be to the voters at the state level,3 1 or it may ex-
tend the powers to the voters at the state and municipal levels. 32 If

the constitution neither grants nor prohibits the exercise of the
powers at the municipal level, the state legislature may, in turn,
enact laws providing for the initiative and referendum at the mu-
nicipal level.33 The purpose of the initiative and referendum is to
give the people the power to legislate directly, but not to make it
possible to change fundamentally the scheme of representative
government.

34

28. City of Litchfield v. Hart, 306 Ill. App. 621, -, 29 N.E.2d 678, 679 (1940); Wyatt
v. Clark, 299 P.2d 799, 801 (Okla. 1956).

29. Beall v. State, 131 Md. 669, 678, 103 A. 99, 102 (1917); Dawson v. Tobin, 74 N.D.
713, -, 24 N.W.2d 737, 741 (1946).

Although defined as powers, it has been noted that initiative and referendum
may best be described as "procedures instituted and controlled by the voters to
make new laws and to approve the laws previously made by the legislature." Note,
Initiative and Referendum-Do They Encourage or Impair Better State
Government?, 5 FLA. ST. U.L. REV. 925, 927 (1977) [hereinafter cited as Initiative and
Referendum].

30. 5 E. MCQUILLIN, MUNICIPAL CORPORATIONS § 16.49, at 200-01 (3d ed. 1969).
31. See, e.g., NEB. CONST. art. III, §§ 2-4 which states that laws may be enacted

and constitutional amendments adopted independently of the legislature. See also
Schroeder v. Zehrung, 108 Neb. 573, 575, 188 N.W. 237, 238 (1922). The constitutional
provisions for the initiative and referendum pertain only to acts of the legislature,
and have no applicability to municipal ordinances. Id. at 575, 188 N.W. at 238. The
Nebraska legislature has provided for the exercise of these powers at the municipal
level by statute. See note 93 infra. See also WASH. CONST. art. II, § 1, amend. 7
which states that the legislative authority of Washington is vested in the legisla-
ture, but the people reserve to themselves the powers of initiative and referendum.
For a discussion of Washington's constitutional provisions, see Trautman, Initiative
and Referendum in Washington: A Survey, 49 WASH. L. REV. 55, 76 (1973).

32. See, e.g., OHIo CONST. art. II, § 1 which declares that the legislative power of
the state shall be vested in the General Assembly but the people reserve to them-
selves the power to propose laws and to adopt or reject the same. These powers are
extended to the municipalities in art. II, § 1(f): "[t[he initiative and referendum
powers are hereby reserved to the people of each municipality." Id. See also S.D.
CONST. art. III, § 1, which states that the legislative power of the state shall be
vested in the legislature, except that the people expressly reserve to themselves the
right to propose laws and the right to require that laws be submitted for their vote.
This section also applies to municipalities. Id.

33. Wagner v. Summers, 33 S.D. 40, -, 144 N.W. 730, 732-33 (1913). See also
Davies v. City of Hot Springs, 141 Ark. 521, 217 S.W. 769, (1920). The whole matter is
within the power of the legislature as the source of the authority for passage of
municipal ordinances. Id. at -, 217 S.W. at 771.

34. See Buchl v. Commissioners of Beverly, 90 N.J.L. 44, -, 100 A. 328, 328-29
(1917). The fundamental theory of direct legislation has been defined as democracy
carried to its logical limit. Note, 3 STAN. L. REV. 497, 497 (1951). This type of democ-
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While the initiative and referendum are in certain respects
similar, there are characteristics of each which are distinctive.35

One of the major differences concerns the restrictions placed on
the subject matter of referendum petitions and the general ab-
sence of such limitations on the initiative. 36 Due to the lack of any
express restrictions on the initiative power, courts have been faced
with the issue of whether the initiative power may be used to re-
peal unpopular legislation.

There have been varying judicial responses to this issue, but
two general patterns seem to have developed. Either the court in-
terprets the language of the statute liberally, and finds that the ini-
tiative contains no limitations,37 or the court interprets the statute
restrictively, and finds that the initiative is limited either by the
state constitution, legislative intent, or legislative history.38 A dis-

racy, however, differs greatly from American democracy's traditional form of repre-
sentative government. Initiative and Referendum, supra note 29, at 935. See also 10
MICH. L. REV. 427, 427 (1912) ("The panacea which they propose is to destroy the
representative system of government, under which this nation has grown
great. . . ."). The states are guaranteed a republican form of government in the
U.S. CONsT. art. IV, § 4. Because the initiative and referendum were thought to un-
dermine this guarantee of a republican form of government, they gained acceptance
slowly. Initiative and Referendum, supra note 29, at 937.

There were commentators, however, who believed that the initiative and refer-
endum would restore genuine representative government by making the legislative
bodies directly responsive to the will of the majority. Mackenzie, Direct-Vote
System, in SELECTED ARTICLES, supra note 27, at 37.

The issue of whether the initiative and referendum undermined the republican
government guarantee eventually reached the United States Supreme Court in Pa-
cific States Tel. & Tel. v. Oregon, 223 U.S. 118 (1912). The Court declined to rule on
the constitutionality of the matter, labeling the issue a political question. Id. at 151.
The initiative and referendum at the municipal level was not subject to this same
debate because the representative government guarantee was interpreted as apply-
ing only to state government. In re Pfahler, 150 Cal. 71, -, 88 P. 270, 273 (1906).

35. Both initiative and referendum reserve direct lawmaking power to the vot-
ers. See Initiative and Referendum, supra note 27, at 926. But one common differ-
ence is the percentage of signatures required-the initiative petition usually
requires a greater percentage. Id. at 930. But see NEB. REV. STAT. §§ 18-102, -113
(Reissue 1977). The signature requirements for both the initiative and the referen-
dum in municipalities of Nebraska is 15% of the voters of the city. Id. A second
difference is the deadline requirements for the filing of the petitions. See, e.g., id.
§§ 18-101, -112. There is no time restriction expressly declared for filing an initiative
petition, but a referendum petition must be filed within 30 days of passage of a bill
on which referral is requested. Id. See also CAL. CONST. art. 2, § 8 which states no
deadline for filing an initiative petition and art. 2, § 9 which states a deadline for
filing an initiative petition and art. 2, § 9 which states a deadline for proposing a
referendum petition of 90 days after passage of the act.

36. Initiative and Referendum, supra note 29, at 933. See, e.g., notes 106-108 and
accompanying text infra.

37. See, e.g., Smith v. Township of Livingston, 106 N.J. Super. 444, -, 256 A.2d
85, 88 (1969); Sharpe v. Hitt, 155 Ohio St. 529, -, 99 N.E.2d 659, 662 (1951). See also
notes 67-88 and accompanying text infra.

38. See, e.g., Wyatt v. Clark, 299 P.2d 799, 800 (Okla. 1956); Landt v. City of Wis-
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cussion of cases exemplifying one or the other of these interpreta-
tions follows.

JUDICIAL INTERPRETATION

The question of whether the initiative could be used to repeal
unpopular legislation was presented to the courts as early as 1915
in Heinly v. Marks.39 The voters of Reading, Pennsylvania, relying
on the broad language of the initiative statute,4 0 attempted to re-
peal an annexation ordinance by filing an initiative petition.4 1 The
Pennsylvania Supreme Court said that the legislature apparently
intended that the initiative and referendum statutes be construed
together4 2 and, quoting from the lower court's opinion, analyzed
the broad language of the initiative statute as follows:

Standing alone, this language ... is doubtless broad
enough to cover a measure repealing an ordinance passed
by the council; but it is plain sense as well as elementary
law that the language of any portion of a statute must be
understood in the light of the whole of it, giving due effect
to every portion, and by reference from one to the other,
explaining, and if need be restraining, the generality of
one [initiative] so as not to conflict with another [referen-
dum], thus harmonizing all and assigning to each its
proper meaning and legitimate field of operation.43

The court observed that each power "must be kept within its own
domain of usefulness, otherwise a hopeless state of confusion,
tending to cause them both to fall into disrepute, is apt to arise, not
because of any inherent weakness in either, but rather owing to
the encroachment of one upon the other."44 On the particular facts
of this case, however, the court's narrow holding was that the initi-
ative could not be invoked because the annexation which was the
subject of the initiative proposal had become fully effective, and
not even the city council had the power to disannex. 45

consin Dells, 30 Wis. 2d 470, -, 141 N.W.2d 245, 247 (1966). See also notes 51-66 and
accompanying text infra.

39. 244 Pa. 518, -, 94 A. 191, 191 (1915).
40. Id. at -, 94 A. at 191. The initiative statute provided: "Any proposed ordi-

nance may be submitted to the council by a petition signed by the electors of any
city of the third class . . .the council shall either pass the requested ordinance,
within 20 days, or call a special election and submit it to a vote of the people." Act
of June 27, 1913, art. 19, 1913 Pa. Laws, -, quoted in 244 Pa. at -, 94 A. at 191.

41. 244 Pa. at -, 94 A. at 191.
42. Id. at -, 94 A. at 192.
43. Id.
44. Id.
45. Id. The court noted that the initiative, unlike the referendum, did not sus-

pend an ordinance from going into effect. Id.
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Just three years later, the voters of Charleston, West Virginia,
submitted an initiative petition to the city clerk which repealed a
prior city council ordinance, previously adopted by the voters, reg-
ulating the operation of motor vehicles. 4 6 The West Virginia
Supreme Court of Appeals in Gabbert v. McQueen47 considered
the language of the city charter granting the initiative power, and
held the power to be unlimited, stating "the purpose seems to have
been to confer upon them [voters] the right to propose an ordi-
nance on any subject by them deemed vital or material to their
general welfare, without limitation or restriction as to time or ex-
tent.' '48 Although the primary issue before the Gabbert court was
whether the initiative could be invoked to amend or repeal an ordi-
nance that had already been submitted to the voters, the court's
response to that issue indicates a liberal construction of the initia-
tive.

49

The decisions by these two courts are examples of the differ-
ent, almost contrary, interpretations that were arrived at by the
courts shortly after the initiative and referendum provisions came
into general use.5 0 Recent court decisions, examined in the follow-
ing discussion, show that after more than fifty years the courts are
still split on the interpretation of the breadth of the initiative
power.

In Oklahoma the initiative is basically limited to the proposing
of new legislation, while the referendum encompasses only the
right to have bills submitted to the voters for their approval or re-
jection.5 ' There is a caveat, however, where new legislation, pro-
posed through the initiative, contravenes and therefore repeals
prior law.52 The Supreme Court of Oklahoma stated in Wyatt v.
Clark:

5 3

[T] he people of a municipality have reserved to them the
power to repeal a law or part of a charter only by comply-
ing with the procedural requirements and invoking the
power of referendum or by making such repeal an ancil-
lary step in proposing a conflicting law or amendment

46. Gabbert v. McQueen, 82 W. Va. 44, -, 95 S.E. 666, 667 (1918).
47. Id.
48. Id.
49. Id. at -, 95 S.E. at 667-68. On this issue, the court held that although the

city council could not repeal or amend an ordinance adopted by the electorate,
there was no such limitation on the initiative. Id.

50. The initiative and referendum provisions were adopted in the late eight-
eenth and early nineteenth centuries. See note 26 and accompanying text supra.

51. Wyatt v. Clark, 299 P.2d 799, 800 (Okla. 1956).
52. Id. at 802.
53. Id.
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under the power of the initiative.54

In Wyatt, the plaintiff attempted to amend the city charter by re-
pealing certain provisions thereof without proposing any new pro-
visions or amendments to replace the ones being repealed.55 The
court acknowledged the policy outlined above, and stated that the
amendment offered by the plaintiff was in fact a referendum peti-
tion and that the power of the people to vote on this "initiative"
would have to stem from their reserved power of referendum. 56

Since the court found that the amendment did not meet the re-
quirements for a referendum, it held that the municipal clerk could
properly declare that the petition was insufficient.57

The Supreme Court of Wisconsin addressed the issue of the
use of the initiative to repeal legislation in Landt v. City of Wiscon-
sin Dells.5 8 In that case voters of the city submitted an initiative
petition to discontinue fluoridation of city water, thereby repealing
the city council's ordinance that provided for fluoridation.5 9 The
court, relying on traditional concepts of the initiative and referen-
dum, and the history of the direct legislation statute, interpreted
the language of the statute as not authorizing the use of the initia-
tive to repeal existing legislation. 60

In Gibbs v. City of Napa,61 the California Court of Appeals
considered whether the initiative could be used to repeal a meas-
ure that was expressly exempted from the referendum. The court
stated that the initiative could not be used as an " 'indirect or back-
handed technique'" to invoke the referendum when the referen-
dum itself is unavailable. 62 The apparent purpose of the proposed
initiative ordinance in Gibbs was to nullify the city's urban devel-
opment plan.63 This redevelopment plan was an act of the Napa
Community Redevelopment Agency and was, therefore, consid-
ered by the court to be administrative, and not legislative, in na-
ture.64 Relying on strong case authority, the court held that

54. Id. (emphasis added). See Smith v. Melton (In re Initiative Petition No. 1
of Midwest City) 465 P.2d 470, 472 (Okla. 1970); Hughes v. Bryan, 425 P.2d 952, 952
(Okla. 1967).

55. 299 P.2d at 802.
56. Id.
57. Id.
58. 30 Wis. 2d 470, 141 N.W.2d 245 (1966).
59. Id. at -,141 N.W.2d at 246-47.
60. Id. at -, 141 N.W.2d at 247.
61. 59 Cal. App. 3d 148, 130 Cal. Rptr. 382 (1976).
62. Id. at 153, 130 Cal. Rptr. at 384.
63. Id.
64. Id. See also 5 E. McQuIjN, supra note 30, § 16.55 at 213-14. "The power to

be exercised is legislative in its nature if it prescribes a new policy or plan; whereas,
it is administrative in its nature if it merely pursues a plan already adopted by the
legislative body itself, or some power superior to it." Id.
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administrative acts are not subject to referendum65 and that the
initiative "may not be used to undo such an act which is beyond
the reach of referendum proceedings." 66

A fairly liberal interpretation of the initiative power was stated
by the New Jersey Supreme Court in 1969 in Smith v. Township of
Livingston.67 The voters of Livingston Township filed an initiative
petition to amend a zoning ordinance. 68 The purpose of the
amendment was to repeal the zoning ordinance currently in ef-
fect.69 The defendants, the township, the planning board and other
interested parties, argued that the initiative was in reality a peti-
tion for a referendum and was therefore untimely and conse-
quently void.70 The court responded by stating that failure to
exercise the referendum power does not preclude voters at a later
date from proposing an ordinance covering the same subject mat-
ter by way of initiative.71 Although the initiative was not pre-
cluded because it repealed an ordinance, the court ultimately held
that the initiative was precluded in this specific instance because
the Zoning Act, and not the general initiative statute, governed
zoning changes in New Jersey.72 The Zoning Act outlined
mandatory procedures to be followed for the passage of zoning
changes and the voters' use of the initiative to bypass these proce-
dures could not be allowed.73

Possibly the most interesting treatment of the initiative power
has been in the state of Ohio. In 1927 the Ohio Supreme Court in
Smith v. City of Fremont74 held that the initiative could not be
used to repeal an ordinance enacted by the city council.75 The city
council had adopted an ordinance which provided for the issuance
of bonds to pay for the costs of a filtration plant for the purification
of the city's water supply.7 6 An initiative petition was subsequent-
ly filed by voters which provided for the drilling of deep wells to

65. 59 Cal. App. 3d at 153, 130 Cal. Rptr. at 384. See also 5 E. McQUILLIN, supra
note 30, § 16.55 at 211-12. "The power of initiative or referendum usually is re-
stricted to legislative ordinances, resolutions, or measures, and is not extended to
executive or administrative action ... ." Id.

66. Id. See also 1 C. ANTIEU, MUNICIPAL CORPORATION LAW § 4.34, at 4-59 (1979).
"Courts have customarily said that the referendum applies only to 'legislative' ordi-
nances, and not to those that might be characterized as 'administrative'...." Id.

67. 106 N.J. Super. 444, 256 A.2d 85 (1969).
68. Id. at -, 256 A.2d at 86.
69. Id. at -, 256 A.2d at 87.
70. Id.
71. Id. at -, 256 A.2d at 88.
72. Id. at -, 256 A.2d at 89.
73. Id. at -, 256 A.2d at 91-92.
74. 116 Ohio St. 469, 157 N.E. 318 (1927).
75. Id. at -, 157 N.E. at 318.
76. Id.
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secure fresh water.7 7 The majority opinion stated the initiative pe-
tition was simply an effort to nullify the city council's actions and
such use of the initiative was "out of accord with and destructive of
both the letter and spirit" of the use of the initiative and referen-
dum intended by the framers of the state constitution.78

When the court was faced with the same issue twenty-four
years later, City of Fremont was expressly overruled.7 9 The major-
ity in Sharpe v. Hitt8 ° held that the electors of a municipality may
enact an initiative measure conflicting with or repealing legislation
previously passed by the municipal council.8 1 The voters of Ur-
bana, Ohio, had filed an initiative petition that repealed a city
council ordinance authorizing the installation and use of parking
meters in the city.82 The initiative petition also required the re-
moval of meters already installed.8 3 The court acknowledged that
neither the constitution nor the statutes of Ohio placed any defi-
nite limitations on the use of the initiative, provided the question
upon which an initiative ordinance was enacted was within the
power of the municipality to control.8 4 The court agreed with
Judge Allen's strong dissenting opinion in City of Fremont,8 5 and
stated that "[i] n adopting the initiative and referendum provisions
... , it was certainly not the intention of the people to leave the

voters of a municipality powerless to override legislation which
might be obnoxious to them. '8 6 When the referendum was un-
available, for instance, because the ordinance was passed as an
emergency measure, the court held that the initiative would re-
main an authorized method for repeal.8 7 This expanded interpre-
tation of the initiative was reiterated by the Ohio Court of
Common Pleas in 1969 in Storegard v. Board of Elections.88

77. Id.
78. Id.
79. Sharpe v. Hitt, 155 Ohio St. 529, -, 99 N.E.2d 659, 664 (1951).
80. 155 Ohio St. 529, 99 N.E.2d 659 (1951).
81. Id. at -, 99 N.E.2d at 663-64.
82. Id. at -, 99 N.E.2d at 660-61.
83. Id. at -, 99 N.E.2d at 660.
84. Id. at-, 99 N.E.2d at 662 and 664. See also 1 C. ANTIEU, supra note 66, § 4.29

at 4-52. 'The power of legislation by initiative is no broader than the power of the
local government to legislate." Id.

85. 155 Ohio St. at -, 99 N.E.2d at 663-64 (citing Smith v. City of Fremont, 116
Ohio St. 469, -, 157 N.E. 318, 319 (Allen, J., dissenting)).

86. 155 Ohio St. at -, 99 N.E.2d at 663.
87. Id.
88. 22 Ohio Misc. 5, 255 N.E.2d 880 (Ct. C.P. 1969). In Storegard, voters filed

initiative petitions proposing repeal of a zoning ordinance. The court, citing
Sharpe, held that the initiative could be used to accomplish what was, by definition,
a referendum. Id. at -, 255 N.E.2d at 881. But cf. Rifle v. Brown, 51 Ohio St. 2d 149,
365 N.E.2d 876 (1977) for a recent Ohio Supreme Court interpretation of the referen-
dum power. In contrast to its liberal interpretation of the initiative power, the court
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As is apparent from the preceding discussion, the courts con-
tinue to interpret the language of the initiative statutes with vary-
ing results. No clear trend is apparent to show that one
interpretation is favored by either the commentators or the
courts.89 As a result of the Boyer decision, Nebraska now unequiv-
ocally joins the states that view the initiative as a very broad, al-
most unlimited power. Although the Nebraska court had made
statements to this effect in prior opinions,90 the Boyer decision was
the first time the court ever "squarely" addressed this issue.9 1 The
following analysis will examine the majority and dissenting opin-

interpreted the referendum power restrictively. The issue before the court was
whether the appropriations section of a legislative bill that was expressly exempted
from the referendum could be separated from the remainder of the bill, which pro-
vided for election day procedures and was not exempted from the referendum. Id.
at -, 365 N.E.2d at 877-78. The court's holding was that if part of the bill "is clearly
ineligible for referendum, the sections, items or other parts of such law must neces-
sarily share that constitutionally imposed disability," and therefore, the entire bill
was exempt from referendum. Id. at -, 365 N.E.2d at 879-80. Three dissenting opin-
ions were filed, each of which was concerned with the effect that the majority deci-
sion would have on circumventing the people's constitutional right to referendum.
Id. at -, 365 N.E.2d at 881-86 (O'Neill, C.J., Herbert, J. & Brown, J., dissenting). For
an analysis of this case, see Comment, 39 OHIO ST. L.J. 158 (1978).

89. The 1969 edition of the McQuillin treatise on municipal corporations did not
yet acknowledge the use of the initiative to repeal legislation: "Under the power of
the initiative, the people of a municipality cannot suspend or prohibit the operation
of a law or charter provision except as ancillary to, and necessary for, the adoption
and effective operation of an amendment or new law." 5 E. MCQUILLIN, supra note
30, § 16.52 at 205. The current supplement to the text reflects the broadened inter-
pretation of the power in some jurisdictions: "In some instances, the view has been
taken that the initiative procedure may be utilized to accomplish what is by defini-
tion a referendum. Accordingly, a measure conflicting with or repealing legislation
previously passed by the municipal council may be enacted by the initiative." 5 E.
McQunuLm, supra note 30, § 16.52 at 26 (Supp. 1978).

A similar issue was addressed by the Illinois Supreme Court in Gertz v. State
Bd. of Elections, 65 Ill. 2d 453, 359 N.E.2d 138 (1977). The voters attempted to use the
initiative power, which was added to the state constitution in 1970, to amend the
constitution to prohibit members of the General Assembly from receiving compen-
sation from any other governmental entity during their terms as members of the
General Assembly ("double-dipping"). The court read the language of the initia-
tive statute---"Amendments shall be limited to structural and procedural sub-
jects. . . ."-according to its plain and commonly understood meaning and held the
subject of the proposed amendment did not meet these dual requirements. Id. at
-, 359 N.E.2d at 141-47. The court cited proceedings of the constitutional conven-
tion to show that the initiative provision under review was not intended to be a
general grant of the initiative power. "[T] he majority of the Committee on Suffrage
and Constitutional Amendments declined to propose a general initiative .... [A]
general initiative provision would be subject to abuse by special interest groups
and might result in hasty and ill-conceived attempts to write what should have been
the subject of ordinary legislation ... ." Id. at -, 359 N.E.2d at 145. See Levin, The
Constitutional Initiative and the Structure and Procedures of the General
Assembly, 11 J. MAR. J. PRAC. & PROC. 387 for an analysis of the Gertz case.

90. See notes 92-101 and accompanying text infra.
91. Boyer v. Grady, 201 Neb. 360, 365, 269 N.W.2d 73, 76 (1978).
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ions in Boyer and attempt to assess them in light of the applicable
statutes and case law.

ANALYSIS

PRE-BOYER CASE LAW

The Boyer decision was not unexpected in light of prior Ne-
braska cases. The Nebraska Supreme Court expressly stated that
the initiative could be used to repeal legislation in a 1966 decision,
Klosterman v. Marsh.92 The specific issue in Klosterman, how-
ever, involved use of the referendum on a statewide basis.93 In
that case the plaintiffs had filed a referendum petition to repeal the
state income tax.94 In discussing its determination that the powers
of the legislature and the powers of the initiative and referendum
could be exercised concurrently, the court stated that "Ithe initia-
tive is in no sense limited as to the time of its exercise. Neither are
initiated laws limited to matters on which the legislature has not
acted. By the initiative process, the people may amend or even
expressly repeal laws already enacted by the Legislature. ' 95 Be-
cause the initiative was not the specific issue before the
Klosterman court, the Boyer dissent labels the treatment of the
initiative in that decision "pure dictum. '96

Nevertheless, this "dictum" was repeated by the court in the
subsequent case of Anderson v. Leahy.97 The court again stated
that the initiative process may be used to repeal an ordinance or
statute, but added that it was not reaching that question in resolv-
ing the issue then before it.98 In Anderson, the voters of Omaha
had attempted to de-annex Millard through an initiative petition.9 9

The court held that the legislature had granted municipal corpora-

92. 180 Neb. 506, 143 N.W.2d 744 (1966). The court stated that "[b]y the initia-
tive process, the people may amend or even expressly repeal laws already enacted
by the legislature." Id. at 509, 143 N.W.2d at 748.

93. Id. at 507, 143 N.W.2d at 746. The Nebraska Constitution was amended in
1912 to allow for the initiative and referendum. 1912 Neb. Laws -, -. Article III,
§§ 2 and 3 enumerate the initiative and referendum powers as they apply to state-
wide legislation. These constitutional provisions pertain only to acts of the state
legislature. Schroeder v. Zehrung, 108 Neb. 573, 575, 188 N.W. 237, 238 (1922). The
legislature has provided for the exercise of these powers at the municipal level by
enactment of NEB. REV. STAT. §§ 18-101, -112 (Reissue 1977). See notes 106-108 and
accompanying text infra. The forerunners of these statutes were enacted by the
legislature in 1897. 1897 Neb. Laws ch. 32, § 31-29, 232.

94. 180 Neb. at 507, 143 N.W.2d at 746.
95. Id. at 511, 143 N.W.2d at 748.
96. 201 Neb. at 373, 269 N.W.2d at 80 (Clinton, J., dissenting).
97. 189 Neb. 92, 94, 199 N.W.2d 713, 715 (1972).
98. Id. at 95, 199 N.W.2d at 715.
99. Id.
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tions the power to extend their boundaries through annexation but
had not granted them to power to detach or contract boundaries. 10 0

The court reached what it considered the "crucial holding" in the
case and stated that "an ordinance proposed by the electors of a
city under the initiative law must constitute such legislation as the
city council or the legislative body of the city has the power to en-
act under the delegated powers granted and defined by the State
Legislature."'u 0 In short, since not even the city council had the
power to contract the city's boundaries, neither did the voters
through use of the initiative.

THE MAJORITY OPINION

Citing Klosterman and Anderson as support for its holding, 10 2

and noting the division of opinion in other jurisdictions, 10 3 the
Boyer court held that the referendum was not the exclusive proc-
ess by which voters could abrogate an ordinance. 10 4 The majority
stated that the initiative power must be liberally construed and
may be utilized in any case where the voters attempt to do no more
than what the city council and mayor could do.10 5 The court based
its conclsion primarily upon the language of the statutes before it,
but also emphasized the consistency of its holding with the func-
tions which it perceived to be served by the initiative and referen-
dum powers.

The statutes before the court in Boyer were not complex or
involved. Section 18-101, the initiative power, provides that:

100. Id. at 95, 199 N.W.2d at 716. NEB. REV. STAT. § 14-117 (Reissue 1977)
prescribes the powers of a metropolitan city to annex adjoining lands.

101. 189 Neb. at 96, 199 N.W.2d at 716. See 5 E. MCQUILLIN, supra note 30, § 16.54
at 208. The power of the initiative or referendum cannot be unlimited and is re-
stricted to legislation within the power of the municipality to enact or adopt. Id. at
208-09. See also Gibbs v. City of Napa, 59 Cal. App. 3d 148, 157, 130 Cal. Rptr. 382, 387
(1976) (well recognized that an initiative ordinance must constitute such legislation
as the legislative body has the power to enact).

102. Boyer v. Grady, 201 Neb. 360, 365-66, 269 N.W.2d 73, 76 (1978).
103. Id. at 366, 269 N.W.2d at 76-77. In support of its position, the majority cited

Smith v. Township of Livingston, 106 N.J. Super. 444, 256 A.2d 85 (1969); Sharpe v.
Hitt, 155 Ohio St. 529, 99 N.E.2d 659 (1951); Storegard v. Board of Elections, 22 Ohio
Misc. 5, 255 N.E.2d 880 (Ct. C.P. 1969). For a discussion of these cases, see notes 67-
88 and accompanying text supra. The Boyer majority cited the following cases as
contrary to its holding; Smith v. Melton (In re Initiative Petition No. 1 of Midwest
City), 465 P.2d 470 (Okla. 1970); Wyatt v. Clark, 299 P.2d 799 (Okla. 1956). For a
discussion of these cases, see notes 51-57 and accompanying text supra.

104. 201 Neb. at 366, 269 N.W.2d at 77.
105. Id. at 367, 269 N.W.2d at 77. Pursuant to NEB. REV. STAT. § 16-404 (Reissue

1977), the council in a city of the first class may repeal an ordinance in whole or in
part. The authorization for any incorporated municipality to enact a sales tax is
granted under the Local Option Revenue Act at NEB. REV. STAT. § 77-27.142 (Reissue
1977).



CREIGHTON LAW REVIEW

The right to propose ordinances for the government of any
city or other municipal subdivision of the State of Ne-
braska shall, in addition to being exercised by the mayor
and city council of such city or the governing authorities of
such other municipal subdivision of this state, be vested in
the voters thereof .... 106

The referendum statute is found at section 18-112 and provides
that: "Within thirty days after the passage of an ordinance by the
city council, the voters of such city may file a petition with the
clerk thereof, requiring him to submit such ordinance to a vote of
the voters of such city for their rejection or approval.... ,,0 Sec-
tion 18-117 provides a number of exceptions to the referendum,
such as (1) emergency items, (2) appropriations measures, (3) ad-
ministrative or ministerial items, (4) certain ordinances relating to
capital projects, (5) ordinances setting utility rates or city em-
ployee salaries other than those of the mayor and the council, or
(6) those ordinances enacted under a statute which provides alter-
native measures for the raising of objections by interested per-
sons.108

It was, of course, the court's responsibility to interpret and ap-
ply the above statutes. One cardinal rule of construction, however,
is that if the language of a statute is plain and unambiguous, to
attempt to give it any other than its plain meaning would be to
usurp the function of the legislation. 0 9 The court must apply the
law as it was enacted by the legislature and has little discretion
where the terms of the statute are clear and unambiguous. 110 The
language of the initiative statute would seem to be at least rela-

106. NEB. REV. STAT. § 18-101 (Reissue 1977). Initiative petitions are subject to
certain provisions which are prescribed in §§ 18-102 to -111. These provisions in-
clude the percentage of signatures required (at least 15% of the registered voters of
the city), the requirements for a special election, the city clerk's and council's du-
ties, and the proposed form for the initiative petition. Id.

107. Id. § 18-112. Referendum petitions are subject to a number of provisions
prescribed in §§ 18-113 to -118. These provisions include the percentage of signa-
tures required (at least 15% of the registered voters of the city), special and general
election requirements, and the proposed petition form. Id.

108. Id. § 18-117.
109. Chicago, B. & Q.R.R. v. Amack, 112 Neb. 437, 439, 199 N.W. 724, 725 (1924)

(construing the Workmen's Compensation Act). The court's statement of the rule
was that "if the language of a statute is ambiguous the courts may construe it, but if
the language is plain and unambiguous, to attempt to give it any other than its plain
meaning would be judicial legislation." Id. at 439, 199 N.W. at 725.

110. State v. Howard, 194 Neb. 521, 523, 233 N.W.2d 573, 574 (1975) (construing the
habitual criminal statute). See also Stender v. Sullivan, 196 Neb. 810, 812, 246
N.W.2d 643, 644 (1976) (construing the Nebraska Implied Consent Act); Bachus v.
Swanson, 179 Neb. 1, 4, 136 N.W.2d 189, 192 (1965) (construing personal property tax
amendment). But see Nutting, The Ambiguity of Unambiguous Statutes, 24 MINN.

L. REV. 509 (1939).
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tively clear and unambiguous and consequently to leave little
room for judicial construction. By its terms the statute affirmately
grants to the voters of a municipality the same power to propose
ordinances as is exercised by the mayor and city council."' As
noted by the court, there are no other limitations expressed in the
statute. 112 Besides the fact that the statute contains no other ex-
press limitations, the court was able to buttress its conclusion that
the initiative power was virtually unlimited by citing the rule that
grants of power to municipal corporations concerning the initiative
and referendum are to be liberally construed to permit, rather than
restrict, the power.113

Another canon of statutory construction, however, that the
Boyer court could have considered more fully is conveyed by the
Latin maxim expressio unius est exclusio alterius, or "the expres-
sion of one subject, object, or idea is the exclusion of other sub-
jects, objects, or ideas." 114 Thus, the expression by the legislature
that the initiative could be used to propose legislation would ex-
clude the use of the initiative as a method of repeal. It follows that
if the initiative were intended to be a method of repeal, that pur-
pose would have been expressed by the legislature. The fact that
the legislature did express a method for the repeal of legisla-
tion-the referendum-lends strong support to the theory that the
initiative should not be used as a method of repeal." 5 If the legis-
lature had intended the initiative to be used for the initiation and
repeal of legislative measures, the referendum statute could be
considered superfluous.

The court did not entirely ignore this argument, however, and
attempted to distinguish repeal by the initiative from repeal by ref-
erendum. 1 6 The majority stated that the referendum allowed the
electorate to prevent an ordinance from ever becoming effective,
provided the voters acted within the statutory time restrictions. 117

111. NEB. REV. STAT. § 18-101 (Reissue 1977). For the text of the statute, see note
106 and accompanying text supra. See also note 101 and accompanying text supra.

112. 201 Neb. at 365, 269 N.W.2d at 76.
113. Id. See also Pacific Rock & Gravel Co. v. City of Upland, 63 Cal. Rptr. 572,

433 P.2d 476 (1967).
114. Williams, Expressio Unius Est Exclusio Alterius, 15 MARQ. L. REV. 185, 185

(1931). See, e.g., Local 507, IBEW v. City of Hastings, 179 Neb. 455, 459, 138 N.W.2d
822, 825 (1965); Galston v. School Dist. of Omaha, 177 Neb. 319, 325, 128 N.W.2d 790,
794-95 (1964); Harrington v. Grieser, 154 Neb. 685, 687, 48 N.W.2d 753, 755 (1951).

115. See C. N ING & R. DICKERSON, LEGISLATION, CASES & MATERIALS 539 (5th
ed. 1978). "Logic and experience developed the maxim expressio unius est exclusio
alterius-Trhe enumeration of particular things excludes the idea of something else
not mentioned.'" Id. at 541 (quoting Bloemer v. Turner, 281 Ky. 832, 137 S.W.2d 387
(1939)).

116. 201 Neb. at 366-67, 269 N.W.2d at 77.
117. Id. at 366, 269 N.W.2d at 77. NEB. REV. STAT. § 18-112 (Reissue 1977) pro-
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Unlike the referendum, the initiative enabled the electorate to re-
peal an ordinance that had become objectionable due to a change
in circumstances or simply due to the passage of time.118 The ma-
jority's conclusion, that the initiative could be used to repeal meas-
ures where the voters attempted to do no more through the
initiative than the city council and mayor could do," 9 would not,
therefore, render the referendum superfluous since the referen-
dum remained available to prevent an ordinance from ever becom-
ing law.120 Thus, the initiative and referendum each retained a
separate and meaningful function.

In sum, the Boyer majority reviewed the case law from Ne-
braska and other jurisdictions, the broad language of the initiative
statute, the perceived differences between the initiative and refer-
endum, and determined that the voters of North Platte could use
the initiative to repeal a municipal sales tax.

THE DISSENT

A dissenting opinion was filed by Judge Clinton, wherein he
stated that he believed the "logical and legal conseqences" of the
majority opinion would be to abolish the distinctions between the
initiative and the referendum. 12 1 More importantly, Judge Clinton
feared that such a result could, in turn, lead to the effective elimi-
nation of municipal government.1 22 Focusing on the statutes, the
applicable case law from Nebraska and other jurisdictions, and the
effect the majority decision would have on the exemptions to the

vides that the referendum petition must be filed within 30 days of passage of the
act.

118. 201 Neb. at 366-67, 269 N.W.2d at 77. NEB. REV. STAT. § 18-101 (Reissue 1977)
prescribes no time restriction for filing an initiative petition. See Klosterman v.
Marsh, 180 Neb. 506, 143 N.W.2d 744 (1966).

119. 201 Neb. at 367, 269 N.W.2d at 77.
120. Id. at 366, 269 N.W.2d at 77. See also Alabam's Freight Co. v. Hunt, 29 Ariz.

419, 242 P. 658 (1926). It is not the purpose of the referendum to invalidate a law
already operative. Id. at -, 242 P. at 659.

Although the majority's construction of the initiative power would seem to al-
low for its use to prevent an ordinance from becoming effective, such use would
appear to be a practical impossibility in many instances. An ordinance may be-
come effective 15 days after passage, NEB. REV. STAT. §§ 15-403, 19-3701 (Reissue
1977), and the initiative petition would not be submitted to a vote until either a
special election was held, within 30 to 60 days after the city clerk received the initia-
tive petition, id. § 18-105 or until the next general election was held, id. § 18-103.
Since there appears to be no provisions in the initiative statue to suspend the ordi-
nance from going into effect until after the initiative has been voted on, cf. id. §§ 14-
211, 18-116 (referendum provisions), the ordinance would already be in effect and,
as the Boyer majority suggested, the initiative would operate as a repeal. See also
note 45 supra.

121. 201 Neb. at 369, 269 N.W.2d at 78 (Clinton, J., dissenting).
122. Id. (Clinton, J., dissenting).
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referendum, the dissent concluded that only the referendum
should be used to repeal legislation. 123 Although the referendum
power and the exemptions thereto were not issues strictly before
the Boyer court,124 and the majority, therefore, chose not to ad-
dress them, the possible repercussions of the Boyer decision do
deserve consideration.

Judge Clinton felt there was an essential distinction between
the initiative and the referendum that was generally recognized,
i.e., "the initiative is for proposing new legislation, the referendum
is for attacking legislation already on the books."'1 25 He stated that
the ultimate consequence of the majority opinion would be to
make all items expressly exempted from the referendum subject
to repeal by the initiative; such, according to Judge Clinton, could
not possibly have been the legislature's intention.126 The legisla-
ture "obviously must have thought that such items [those ex-
pressly exempted from the referendum] were free from
interference by the initiative because that was not available to
change existing ordinances.' ' 2 7 Thus, he concluded, the legisla-
ture had not deemed it necessary to enact exemptions to the initia-
tive.

128

In his analysis of prior Nebraska cases, Judge Clinton summa-
rily dismissed Klosterman and Anderson as dealing only with the
referendum issue, relegating any statements concerning the initia-
tive in those decisions to the status of "pure dictum."' 29 Judge
Clinton also attempted to distinguish Boyer from the decisions of
other jurisdictions, Sharpe v. Hitt130 from Ohio and Smith v. Town-
ship of Livingston'3' from New Jersey, which were cited as sup-
port by the majority. He stated that the specific issue in Sharpe
"revolved around the question whether the ordinance was exempt
from referendum (and initiative) because it was declared to be an
emergency ordinance."' 132 So, despite the Sharpe court's discus-
sion of the initiative, the dissent felt the Ohio court was really de-
ciding the emergency ordinance question which was actually a
part of the referendum portion of the statute. 33 This suggestion

123. Id. at 374, 269 N.W.2d at 80 (Clinton, J., dissenting).
124. The four issues before the Boyer court are outlined at note 20 supra.
125. Id. at 374, 269 N.W.2d at 80 (Clinton, J., dissenting).
126. Id. at 370, 269 N.W.2d at 78 (Clinton, J., dissenting).
127. Id. at 371-72, 269 N.W.2d at 79 (Clinton, J., dissenting).
128. Id. (Clinton, J., dissenting).
129. Id. at 373, 269 N.W.2d at 80 (Clinton, J., dissenting).
130. 155 Ohio St. 529, 99 N.E.2d 659 (1951).
131. 106 N.J. Super. 444, 256 A.2d 85 (1969).
132. 201 Neb. at 374-75, 269 N.W.2d at 81 (Clinton, J., dissenting).
133. Id. at 375, 269 N.W.2d at 81 (Clinton, J., dissenting).
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had apparently been presented in Storegard v. Board of
Elections,134 where the majority stated:

It could be argued that the rule in the Sharpe case applies
only when the ordinance sought to be repealed was en-
acted as an emergency measure pursuant to a charter pro-
vision or Ohio Revised Code § 705.15 and therefore is not
subject to referendum. However, the language of the opin-
ion and its approval of Judge Allen's dissenting argument
in State ex rel. Smith v. City of Fremont ... indicates the
contrary. Ohio has taken the view that both initiative and
referendum powers are reserved to the people "on all
questions which such municipalities may now or hereafter
be authorized by law to control by legislative action."
Though the referendum may be restricted in scope, the in-
itiative is not.135

The question in Smith v. Township of Livingston136 was
whether an amendment to a zoning ordinance could be changed by
the initiative. 137 The Boyer dissent stated that the decision by the
New Jersey court was similar to the Nebraska Supreme Court's
holding138 in Kelley v. John.139 In Kelley, the court held that an
amendment to a zoning ordinance was administrative in nature, as
distinguished from the comprehensive zoning ordinance which
was legislative in nature, and therefore such an amendment was
not subject to the initiative or referendum. 140 Judge Clinton stated
that this distinction was determinative also in the Smith case, and
that therefore the New Jersey court's treatment of the issue of
whether the initiative may be used to repeal an ordinance was
"dictum.' 41 However, the Smith court specifically stated that
"[i] n New Jersey the process of effecting a change in zoning is leg-
islative"' 42 and thus distinguished its holding from the Nebraska
Supreme Court's decision in Kelley. 43 The holding in the Smith
case was that although the initiative could properly be used to re-
peal an ordinance, the zoning ordinance in question could only be

134. 22 Ohio Misc. 5, 255 N.E.2d 880 (Ct. C.P. 1969).
135. Id. at -, 255 N.E.2d at 881.
136. 106 N.J. Super. 444, 256 A.2d 85 (1969).
137. Id. at -, 256 A.2d at 86-87.
138. 201 Neb. at 375, 269 N.W.2d at 81 (Clinton, J., dissenting).
139. 162 Neb. 319, 75 N.W.2d 713 (1956).
140. Id. at 323, 75 N.W.2d at 716. See also note 63 upra. The court's holding in

Kelley was modified by its decision in Hoover v. Carpenter, 188 Neb. 405,197 N.W.2d
11 (1972). In Hoover, the court stated that the facts of each case must be taken into
consideration in determining whether a municipal ordinance is subject to referen-
dum. 188 Neb. at 407, 197 N.W.2d at 13.

141. 201 Neb. at 375, 269 N.W.2d at 81 (Clinton, J., dissenting).
142. 106 N.J. Super. at -, 256 A.2d at 90.
143. Id.
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repealed through compliance with the Zoning Act procedural re-
quirements.

144

The dissent then examined several cases it characterized as
"on point and contrary to the opinion" of the Boyer majority. 45

The cases were from the jurisdictions of Wisconsin 146 and
Oklahoma, 147 and Judge Clinton stated that "[b Ioth the Wisconsin
and the Oklahoma cases clearly point out the fundamental differ-
ence between initiative and referendum."' 48 This "fundamental
difference" was expressed as the belief that the powers should be
used by the voters to accomplish different objectives-the initia-
tive for the consideration of new legislation and the referendum
for review by the voters of existing legislation.149 As discussed ear-
lier,150 both of these jurisdictions adhere to a rather restrictive in-
terpretation of the initiative statute that, according to Landt, was
derived from an interpretation of the traditional concepts of direct
legislation and the history of the initiative statute. 151 Although the
dissent in Boyer apparently felt that this "fundamental difference"
was ignored by the majority, the Boyer majority maintained that
its construction of the statutes did preserve a distinction between
the initiative and the referendum, i.e., the referendum was for the
rejection of legislation before it became effective, while the initia-
tive could be used to repeal objectionable legislation after it was in
effect.152

Although Judge Clinton acknowledged the fact that there were
no express exemptions or exceptions to the initiative statute,153 he
apparently did not agree with the majority's interpretation of an
unlimited initiative because he believed a restricted initiative was
necessary in a representative system of government.154 In the final
paragraph of his dissenting opinion, Judge Clinton stated: "If rep-
resentative governments are to function, there must be some areas
in which representative action will be final. In Nebraska, this in-

144. Id. at -, 256 A.2d at 91-92.
145. 201 Neb. at 376, 269 N.W.2d at 81 (Clinton, J., dissenting).
146. Heider v. Common Council, 37 Wis. 2d 466, 155 N.W.2d 17 (1967); Landt v.

City of Wisconsin Dells, 30 Wis. 2d 470, 141 N.W.2d 245 (1966).
147. Smith v. Melton (In re Initiative Petition No. 1 of Midwest City), 465 P.2d

470 (Okla. 1970); Hughes v. Bryan, 425 P.2d 952 (Okla. 1967); Wyatt v. Clark, 299 P.2d
799 (Okla. 1956).

148. 201 Neb. at 376, 269 N.W.2d at 81 (Clinton, J., dissenting).
149. Id. (Clinton, J., dissenting).
150. See notes 51-60 and accompanying text supra.
151. 30 Wis. 2d at -, 141 N.W.2d at 247.
152. 201 Neb. at 366-67, 269 N.W.2d at 77. See notes 116-120 and accompanying

text supra.
153. 201 Neb. at 369, 269 N.W.2d at 78 (Clinton, J., dissenting).
154. Id. at 378, 269 N.W.2d at 82 (Clinton, J., dissenting). See discussion at note

34 supra.
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cludes those which are specifically exempted under the provisions
of section 18-117 .... "155

Judge Clinton predicted that in the future the court will un-
doubtedly be faced with a situation where there will be an attempt
to use the initiative to repeal a measure expressly exempted from
repeal by the referendum. 156 The court, according to Judge Clin-
ton, would then have to either overrule the Boyer decision, or by
the exercise of "raw judicial power" read the referendum exemp-
tions into the initiative.157 Although the situation raised by Judge
Clinton may well be presented to a future court, the judicial re-
sponses suggested by the dissent do not appear to exhaust all pos-
sibilities. The court's third alternative could be to uphold the
Boyer decision and still not read the referendum exemptions into
the initiative.

Thus, if the court were faced with an initiative measure that
repeals an ordinance that was expressly exempted from the refer-
endum power, the court would not have to either overrule Boyer
or, by the exercise of raw judicial power, read the referendum ex-
emptions into the initiative power. Since the referendum exemp-
tions, as written, are plainly not applicable to the initiative, the
court could uphold Boyer and conclude that the referendum ex-
emption provisions are applicable to the referendum and not to the
initiative.

If an unlimited initiative "could not have possibly been the leg-
islative intention,"1 58 then it is the responsibility of the legislature
to rewrite or amend the initiative statute so that it does reflect its
intention. Until such time as the legislature does amend the initia-
tive statute, the court should continue its liberal interpretation of
the initiative to permit rather than restrict the exercise of such
power.

159

CONCLUSION

The Boyer majority recognized as valid the voters' power to
repeal a municipal sales tax ordinance through the initiative. This

155. 201 Neb. 378, 269 N.W.2d at 82 (Clinton, J., dissenting).
156. Id. at 370, 269 N.W.2d at 78 (Clinton, J., dissenting).
157. Id. at 371, 269 N.W.2d at 79 (Clinton, J., dissenting). For a discussion of

California's treatment of a similar issue, see notes 61-66 and accompanying text
supra.

158. Id. at 370, 269 N.W.2d at 78 (Clinton, J., dissenting).
159. Id. at 365, 269 N.W.2d at 76 (Clinton, J., dissenting). See also The Scope of

the Initiative and Referendum in California, 54 CALIF. L. REV. 1717 (1966). "[TIhe
courts should adhere to their often repeated principle that the initiative and refer-
endum provisions of the constitution should be broadly construed so as to maintain
the maximum power in the people .. " Id. at 1747.
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is a liberal interpretation of the initiative power and, although sim-
ilarly construed in some other jurisdictions, is not the accepted in-
terpretation in all.

The initiative statute in Nebraska restricts exercise of the
power only insofar as the mayor and city council would be re-
stricted. A literal reading of the broad language of the statute ap-
pears to confer a virtually unlimited power on the voters, and the
courts should therefore interpret the statute as conferring an un-
limited power.

There is no denying that an unrestricted initiative could have
an effect on municipal government. Especially, as pointed out in
Judge Clinton's dissent, if used to repeal measures that are ex-
pressly exempted from the referendum. The source of that poten-
tial problem appears to lie in the statute itself, and not in the
interpretation thereof, and would therefore seem to be properly
within the prerogative of the legislature to correct. Until the legis-
lature decides the situation should be remedied, the court should
continue to apply the initiative power as broadly as the language of
the statute currently dictates.

Beverly Smeal Greer-'80
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