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TAXATION-NEBRASKA SUPREME COURT APPROVES STATE PROP-

ERTY TAX EXEMPTION FOR NONPROFIT NURSING HOME CORPORA-

TION CLOSELY ASSOCIATED WITH FOR-PROFIT CORPOR-

ATIONS-Bethesda Foundation v. County of Saunders, 200 Neb.
574, 264 N.W.2d 664 (1978).

INTRODUCTION

The Nebraska Constitution grants the legislature the power to
exempt from taxation property owned and used exclusively for
charitable purposes.' Pursuant to the constitutional grant of
power, the legislature in 1903 enacted a statute exempting certain
classes of property from property taxation.2 This statute was re-
cently the subject of controversy in the Nebraska Supreme Court
case of Bethesda Foundation v. County of Saunders.3 In this case
it was held that a nonprofit nursing home corporation did not for-
feit its claim to property tax exemption by virtue of its close associ-
ation with for-profit corporations, 4 where such association was for
the purpose of minimizing nursing home costs, and did not result
in financial gain or profit to the nursing home or its officers.5 This
note will analyze the history and significance of prior cases leading
up to Bethesda, as well as the policy considerations involved in the
decision.

In order to appreciate the ramifications of Bethesda, one must
first understand the salient facts underlying the concern of local
government subdivisions regarding property tax exemptions. For

1. NEB. CONST. art. VIII, § 2 states in part: "The Legislature by general law
may exempt . . . property owned and used exclusively for educational, religious,
charitable, or cemetery purposes, when such property is not owned or used for
financial gain or profit to either the owner or user." Nebraska and most other juris-
dictions construe "used exclusively" to mean the primary or dominant use of the
1 roperty. See note 71 infra.

2. NEB. REV. STAT. § 77-202(1) (Reissue 1976) states: "The following property
shall be exempt from taxes: ... Property owned and used exclusively for educa-
tional, religious, charitable, or cemetery purposes, when such property is not owned
or used for financial gain or profit to either the owner or user. . . ." Id. One should
note that the statutory provision is patterned closely after the constitutional provi-
sion.

3. 200 Neb. 574, 577, 264 N.W.2d 664, 666 (1978).
4. A "for-profit corporation" is not directly defined in Nebraska's statutory

law. But, the definitional section of the Business Corporation Act states that a
"[ciorporation or domestic corporation shall mean a corporation for profit .... .
NEB. REV. STAT. § 21-2002(1) (Reissue 1977). This is to be contrasted with the defini-
tional section of the Nonprofit Corporation Act which states that a "[n Iot for profit
corporation shall mean a corporation no part of the income of which is distributable
to its members, directors or officers ...." Id. § 21-1901(3).

5. 200 Neb. 574, 579-80, 264 N.W.2d 664, 667 (1978).
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example, property taxes generate the largest portion of the state's
revenue in Nebraska.6 Perhaps most importantly, the ratio of tax
exempt property to taxable property is steadily increasing.7 Be-
cause of the resulting loss of tax revenues, local government subdi-
visions cast a jaundiced eye upon property tax exemptions. 8

In addition to the concerns of governmental subdivisions,
there are perceived problems when such property tax exemptions
are viewed from the perspective of individual taxpayers.9 These

6. Petrie & Langenheim, Tax Exempt Property in Nebraska: An Analysis of
Methods to Control Exemptions, 39 NEB. L. REV. 676, 686 (1960).

7. E. FISCH, D. FREED & E. SCHACHTER, CHARITIES AND CHARITABLE FOUNDA-
TIONS 599-600 (1974) [hereinafter cited as CHARITIES]. The problem of an eroding
tax base is clearly indicated by an amicus curiae brief filed in Bethesda by Ashland-
Greenwood School District No. 2 of Saunders County, which argued that an exemp-
tion of Ash Manor would put a burden on the school district's taxpayers. See Brief
for Amicus Curiae in Support of Appellant [County of Saunders] at 5, Bethesda
Foundation v. County of Saunders, 200 Neb. 574, 264 N.W.2d 664 (1978).

The extent of erosion of the tax base is extremely difficult to measure. Property
taxes are based on the value of the property in question and not the land area of
such property. Since state law does not require the placing of a value on any ex-
empt property, it is difficult, if not impossible, to measure the cost to the taxpayers
of such exemptions. CITY OF OMAHA, DEP'T OF HOUSING & COMMUNITY DEV. -Dm-
SION OF ECONOMIC DEV., TAX EXEMPT PROPERTY: A CASE STUDY OF OMAHA, NE-
BRASKA 1975, at 7 (1976).

Nevertheless, estimates of such tax base erosion have been made. The follow-
ing table shows several cities where estimates of exempt property have been made
and the developments over different periods of time are noted.

City Year %exempt Year % exempt

Baltimore 1958 21.4 1968 23.5
Boston 1957 39.2 1967 47.2
Buffalo, N.Y. 1951 21.0 ]969 33.6
Denver 1963 18.4 1968 19.7
New York City 1950 24.5 1969 33.6
Pittsburg 1957 25.4 1967 32.4
Washington,
D.C. 1959 40.0 1969 52.3

A. BALK, THE FREE LIST: PROPERTY WITHOUT TAXES 19 (1971).
8. Brief for Amicus Curiae in Support of Appellant at 5, Bethesda Foundation

v. County of Saunders, 200 Neb. 574, 264 N.W.2d 664 (1978).
If an exemption is upheld, the local governments, including the Ashland-
Greenwood School District, will lose annual taxes of about $9,000, and the
resulting shortfall in taxes will have to be made up by assessing the other
taxpayers of the school district. The effect of a tax exemption would thus
be taxpayer subsidization of the Ash Manor operation, and would result in
taxpayer subsidization of the diverse business activities of Ash Manor's
nonprofit corporation owner. It is the view of the Ashland-Greenwood
School Board that such tax-relief subsidization would be unfair ....

Id. (citations omitted).
9. See Reply Brief for Appellant at 23, Bethesda Foundation v. County of

Saunders, 200 Neb. 574, 264 N.W.2d 664 (1978). "Would it not be difficult to explain to
an elderly person at a nursing home who is surviving on Medicaid payments that
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problems include the dangers of private inurement, 10 competition
of tax exempt organizations with taxable businesses," and the
subsidization of nonprofit entities operated by the exempt tax-
payer.

12

FACTS AND HOLDING

The Bethesda Foundation [Foundation] is a nonprofit Ne-
braska corporation' 3 that owns and operates a chain of twenty-two
nursing homes in seven states. 14 The Foundation was organized in
1960 by Charles Turner, an Assemblies of God minister, beginning
with a thirty-bed nursing home in Bassett, Nebraska.' 5

The Saunders County Board of Equalization denied the Foun-
dation's application for tax exemption on the Ash Manor nursing
home property in Ashland, Nebraska, for the years 1972, 1974, and
1975.16 The Foundation appealed to the district court, which held
that the board had erred in not allowing the exemption.'7 On ap-
peal to the Nebraska Supreme Court, the decision of the district
court was affirmed.18 Although the Foundation paid property
taxes on its Ash Manor nursing home for the years 1971 through
1977,1 9 these taxes were refunded to the Foundation after the
Supreme Court rendered its decision.20

The facts indicated that Ash Manor was a typical nursing

the excess funds generated by the home are used, in part, to purchase and maintain
a $450,000 airplane in order that 'top brass' may come and visit?" Id.

10. Id.
11. E.g., Bethesda Foundation v. County of Saunders, 200 Neb. 574, 583-84, 264

N.W.2d 664, 669 (1978) (Spencer, J., dissenting); House of the Good Shepherd v.
Board of Equalization, 113 Neb. 489, 495-96, 203 N.W. 632, 634-35 (1925) (Redick, J.,
dissenting). See generally Omaha World-Herald, Feb. 18, 1979, at 1, col. 1.

12. Brief for Amicus Curiae in Support of Appellant at 5, Bethesda Foundation
v. County of Saunders, 200 Neb. 574, 264 N.W.2d 664 (1978).

13. 200 Neb. at 575, 264 N.W.2d at 665. The Foundation was organized exclu-
sively for charitable and religious purposes, and its specific purpose was to own and
operate nonprofit nursing homes intended to fulfill the physical, physiological, and
spiritual needs of the aged. Id.

14. Omaha World-Herald, Feb. 18, 1979, at 1, col. 1.
15. Id. at 1, col. 1 & 3, & 11-A, col. 1.
16. 200 Neb. at 575, 264 N.W.2d at 665.
17. Id. The district court found that the property at the Ashland nursing home

was owned and used exclusively for charitable and religious purposes, and that no
private gain or profit had inured to the owners or users of the home. Id.

18. Id. at 575, 264 N.W.2d at 665. Judge Brodkey, speaking for the majority, was
joined by Judges Boslough, McCown, and White. Judge Spencer, in a dissent, was
joined by Chief Justice White and retired District Judge Kuns.

19. Omaha World-Herald, Feb. 18, 1979, at 1, col. 1 & 3, & 11-A, col. 1. During the
pendency of the litigation, the Foundation was required by NEB. REv. STAT. § 77-
1510 (Reissue 1976) to pay the disputed taxes. The statute provides that upon a
final decision in the taxpayer's favor, the taxes paid will be refunded.

20. Omaha World-Herald, Feb. 18, 1979, at 11-A, col. 8.
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home in the type of services that it provided.2 1 The evidence
showed that ability to pay was never a factor in admitting resi-
dents, that no one was ever evicted from the home for nonpay-
ment, and that Ash Manor catered to a substantial number of
private pay patients who were charged based on the amount of
care they required.22 In regard to the financial status of this partic-
ular nursing home, there was some dispute as to whether it was
operated at a "profit. '23

The Foundation, in operating Ash Manor and its other nursing
homes, maintained a central office to perform administrative tasks
for each home. 24 Any excess revenues from one home were used
to offset losses at other affiliated nursing homes. 25

The thrust of the county's argument against allowing a tax ex-
emption for the Ash Manor property was that the Foundation was
involved with several for-profit enterprises. 26

According to court records and interviews, Turner es-
tablished a construction company called Turcon, Inc., in
the mid-1960s to build nursing homes at cost for the foun-
dation.

21. 200 Neb. at 576, 264 N.W.2d at 666. The court noted that there was a substan-
tial amount of medical care provided to the residents of Ash Manor.

Every person living at Ash Manor requires nursing care, which is pro-
vided by 2 registered nurses, 4 licensed practical nurses, 23 nurse aides,
and 2 physical therapists. Much of the care administered to patients at Ash
Manor is analogous to hospital care, and many of the patients would re-
quire hospitalization if they were not in Ash Manor. Many of the patients
are not ambulatory, and many must be handfed.

Id.
22. Id. at 576-77, 264 N.W.2d at 666. At the time of trial, the home contained 91

residents, 35 of whom were able to pay all of their bills through personal funds.
Fifty-six residents received Medicaid benefits. The court noted, however, that the
Medicaid reimbursements failed to cover the full cost of caring for these 56 people.
Id. at 576, 264 N.W.2d at 666.

23. Id. at 577, 264 N.W.2d at 666.
Accounting statements indicate that Ash Manor's expenses exceeded

revenue by approximately $3,700 in 1975. Two statements for 1973 and 1974
indicate that revenue exceeded expenses by about $44,000 and $28,000 in
those years, but those figures do not reflect a ratable share of general office
overhead or interest on general obligation debts allocable to Ash Manor, as
did the 1975 figures. Bethesda's chief executive officer testified that if the
latter two considerations were taken into account, there would have been
little, if any, net income at Ash Manor in 1973 and 1974.

Id.
24. Id. at 575, 264 N.W.2d at 665.
25. Id. at 575-76, 264 N.W.2d at 665-66. Although these facts raise the issue of

whether a nursing home will lose its tax exemption if it has an end-of-year surplus
of revenue over expenses (a "profit"), even though the profit is used by the founda-
tion to further other less profitable nursing homes, this issue has been resolved in
favor of allowing the taxpayer tax exempt status. See note 78 and accompanying
text infra.

26. 200 Neb. at 579, 264 N.W.2d at 667.
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Other business interests followed: A sporting goods
store in Ainsworth; an aviation company and subsidiary of
Bethesda which was intended to reduce flying costs for the
foundation; a hog farm near Central City, Neb., (donated
to the foundation) which helped supply food to the nurs-
ing homes .... 27

The county also argued that the exemption should be denied
because Turner obtained "unwarranted personal benefits" (pri-
vate inurement) from the Foundation.28 For example, in 1968 Tur-
con constructed a personal residence 29 for Mr. Turner at cost.30 In
addition, the Foundation paid the cost of renting an auditorium
where Turner gave a speech, as well as loaning money to Turner's
former church.3 1

An amicus curiae brief was filed by the Ashland-Greenwood
School District.32 The school district contended that to allow prop-
erty tax exemption to institutions such as the Bethesda Founda-
tion would unjustifiably erode the tax base upon which the school
district and other governmental subdivisions rely for support.33

In Bethesda, the court held that a nonprofit nursing home cor-
poration did not forfeit its claim to property tax exemption by vir-
tue of its close association with for-profit corporations, where such
association was for the purpose of minimizing nursing home
costs. 34 The court stated: "The association with the companies was
for the purpose of minimizing Bethesda's costs, and did not in fact
result in financial gain or profit to either Bethesda or the officers of
Bethesda.

'35

27. Omaha World-Herald, Feb. 18, 1979, at l1-A, col. 1. "Profit-making busi-
nesses started by Turner that were once closely related to the operations of Bethes-
da Foundation have either been dissolved, continued by Turner on his own, or are
in the process of being removed from the nursing home operation." Id. at 1, col. 2.

28. 200 Neb. at 580, 264 N.W.2d at 667.
29. Built in the late 1960's, the house had an estimated cost of $60,000. The

house, situated adjacent to an airport, had an airplane hangar under its patio. The
house was recently sold for $97,500. Omaha World-Herald, Feb. 18, 1979, at 1, col. 2, &
11-A, col. 2.

30. 200 Neb. at 580, 264 N.W.2d at 668.
31. Id.
32. Id. at 574, 264 N.W.2d at 664.
33. See note 8 and accompanying text supra.
34. 200 Neb. at 579-80, 264 N.W.2d at 667.
35. Id. at 580, 264 N.W.2d at 667. Specifically in regard to the county's argument

that private inurement to Charles Turner should result in disallowing the exemp-
tion of Ash Manor, the court reviewed the evidence and stated:

None of these is compelling in view of the fact that there is no evidence that
Turner himself received financial gain or profit from Bethesda. It should be
noted that Turner has contributed land, money, and services to Bethesda
since it was founded. At no time has he received compensation at a rate
higher than that received by officers in comparable institutions, and in
many years he has received little or no compensation.

19791 1335
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Judge Spencer found several problems with the majority opin-
ion.3 6 In his dissenting opinion, Judge Spencer emphasized the
following major objections: 37

1) By incorporating as a nonprofit corporation, every
nursing home can drain off all profits in the form of sala-
ries and expenses, while retaining its exemption from
property taxation.38

2) By granting a property tax exemption to the
Bethesda Foundation, the taxpayers of the community are
forced to indirectly subsidize the for-profit businesses op-
erated by the Foundation.39

3) By granting property tax exemption to Ash
Manor, community taxpayers are compelled to support
that particular nursing home.40

BACKGROUND

NONPROFIT NURSING HOMES AS CHARITIES

It is fairly well established in Nebraska that nonprofit nursing
homes are treated as charitable institutions. 41 For instance, as
early as 1907, the Nebraska Supreme Court approved a property
tax exemption for a lodge intended to "nurse, care for, and provide
for its sick, afflicted and needy members and their families. '42 In
another case, when the court was confronted with a devise in a will
to a charitable corporation "for the purpose of assisting aged peo-
ple of German extraction ... by aiding in building and maintain-
ing a home for that purpose," the court noted that the gift was a
charitable one.4 3 Finally, in Evangelical Lutheran Good Samari-

Id. at 580, 264 N.W.2d at 668.
36. Id. at 580-84, 264 N.W.2d at 668-69 (Spencer, J., dissenting).
37. Id. (Spencer, J., dissenting).
38. Id. at 580-81, 264 N.W.2d at 668 (Spencer, J., dissenting).
What I predicted in my dissent in Evangelical Lutheran Good Samaritan
Soc'y v. County of Gage, 181 Neb. 831, 151 N.W.2d 446 (1967), is coming true
in this case because this case goes even further than Good Samaritan.
There, I said: "If this opinion stands, every nursing home in the state, by
incorporating as a nonprofit corporation, can avoid taxation and still drain
off all profits in salaries and expenses."

Id. (Spencer, J., dissenting).
39. Id. at 584, 264 N.W.2d at 669 (Spencer, J., dissenting).
40. Id. (Spencer, J., dissenting).
41. Evangelical Lutheran Good Samaritan Soc'y v. County of Gage, 181 Neb.

831, 835-36, 151 N.W.2d 446, 449-50 (1967).
42. Plattsnouth Lodge No. 6 v. Cass County, 79 Neb. 463, 464, 471, 113 N.W. 167,

168, 170 (1907).
43. Rohiff v. German Old People's Home, 143 Neb. 636, 642, 10 N.W.2d 686, 690-91

(1943). It should be noted that the court was deciding whether the gift was for char-
ity, as opposed to whether the donee was in fact a charitable institution for pur-
poses of property taxation. Id. at 642, 10 N.W.2d at 691.
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tan Society v. County of Gage,44 the court held that nursing homes
were recognized as charitable institutions when not operated for
private gain.45

In Good Samaritan, the Nebraska Supreme Court set forth
the underlying rationale upon which the Bethesda opinion was
based.46 Although in Good Samaritan the nursing home was not
associated with related for-profit corporations, the facts in that
case were otherwise similar to those in Bethesda.4 7 The court in
Bethesda interpreted its prior holding in Good Samaritan as con-
cluding that nursing homes are charitable institutions, "noting that
the concept of charity was broad enough to include practical enter-
prises for the good of humanity operated at a moderate cost to
those who receive benefits. '48 The rationale for Good Samaritan
was that nursing homes are analogous to hospitals, which when
operated on a nonprofit basis are universally classified as charita-
ble institutions.

49

The present inclination of most American jurisdictions is to
grant property tax exemptions to nonprofit nursing homes because
they are regarded as charitable.50 However, the question is still
the subject of considerable uncertainty.5 1 A minority of states re-

44. 181 Neb. 831, 151 N.W.2d 446 (1967).
45. Id. at 836, 151 N.W.2d at 450.
46. See Bethesda Foundation v. County of Saunders, 200 Neb. 574, 578-79, 264

N.W.2d 664, 667 (1978).
47. 200 Neb. at 578, 264 N.W.2d at 667.
In Good Samaritan the owner of the nursing home was a nonprofit corpora-
tion organized for purposes similar to those for which Bethesda was orga-
nized, and which operated a number of institutions in several states. The
nursing homes in Good Samaritan provided nursing care to patients simi-
lar to that provided by Ash Manor, and the requirements of the patients in
both cases are analogous. The nursing home in Good Samaritan, like Ash
Manor, had both private pay and welfare patients, and sometimes revenues
exceeded expenses. Surplus revenues at one home would be used to offset
losses at another home.

Id. However, the facts of the two cases were different in the respect that in Good
Samaritan the taxpayer was not associated with for-profit corporations. Id. at 579,

264 N.W.2d at 667.
48. Id. at 578, 264 N.W.2d at 667.
49. Evangelical Lutheran Good Samaritan Soc'y v. County of Gage, 181 Neb.

831, 836, 151 N.W.2d 446, 449 (1967).
50. 18 DE PAUL L. REV. 433, 438 (1968). See also Brief for Amicus Curiae in

Support for Appellee [Bethesda Foundation] at 20, 22-27, Bethesda Foundation v.
County of Saunders, 200 Neb. 574, 264 N.W.2d 664 (1978). This brief, filed by ten
Omaha attorneys, presented a compilation of statutes and cases under which nurs-
ing homes are allowed property tax exemption as charitable institutions. Their
state-by-state analysis concludes that "[niursing homes are exempt in 46 states
and the District of Columbia, either by state statute or by case law." Id. at 20. The
states which probably do not exempt nursing homes include Illinois, Iowa, Louisi-
ana, and Michigan. Id. at 27.

51. Hartt, Ad Valorem Taxes and Non-Profit Health-Care Facilities, 39 TEX.
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fuse to exempt nursing homes from property taxation, often be-
cause the particular court is troubled by the fact that the putative
charity has some patients who pay for the care that they receive. 52

The fundamental reason for this lack of uniformity is that jurisdic-
tions base their property tax exemptions upon different theories.53

A problem that courts have encountered in handling nursing
home property tax exemption cases stems from the difficulty in ac-
curately characterizing these institutions.54 Factual comparisons
have been made in order to distinguish between nursing homes
and retirement communities. 55 Additionally, the court in Good
Samaritan analogized nursing homes to hospitals.56 These factual
distinctions are important because while nonprofit hospitals are
universally regarded as charities, 5 7 in states such as Colorado and
Nebraska retirement communities are denied property tax exemp-
tion.

5 8

The importance of such factual distinctions is illustrated by
three cases that the Nebraska Supreme Court decided in the 1960's
and early 1970's. In the 1961 case of County of Douglas v. OEA Se-
nior Citizens, Inc.,59 ("OEA I"), the court dealt with the taxability

B.J. 864, 868 (1976). "Some of this uncertainty is the result of confusion over how to
characterize such institutions. There is a need, therefore, to distinguish between
'nursing homes' and 'retirement communities.'" Id. at 868-69, See notes 67-74 and
accompanying text infra.

52. See, e.g., Lutheran Home, Inc. v. Board of County Comm'rs, 211 Kan. 170,-,
505 P.2d 1118, 1124-25 (1973). The result in this case was subsequently overruled by
statute. KAN. STAT. § 79-201(b) (1977).

53. CHARITIES, supra note 7, at 603.
Exemption of charitable property flows from the concept that property

used for public activities and functions should not be taxed. Hence it fol-
lows that because charitable property renders a public service and it is
used for public functions it should be tax exempt. Formulated in terms of
the so-called governmental theory of tax exemption, private charities per-
form functions that the state would be required to undertake and tax ex-
emption is granted as a quid pro quo for the performance of these functions
and services. Many courts expand the governmental doctrine into the hu-
manitarian theory under which tax exemption is justified not only for the
performance of functions which relieve the state of its burden but also for
activities which further socially desirable objectives considered of benefit
to the community.

Id. at 602-03.
54. Hartt, supra note 51, at 868.
55. Id. at 868-69.
56. Evangelical Lutheran Good Samaritan Soc'y v. County of Gage, 181 Neb.

831, 835-36, 151 N.W.2d 446, 449 (1967).
57. Id. at 836, 151 N.W.2d at 449.
58. United Presbyterian Ass'n v. Board of County Comm'rs, 167 Colo. 485, -

448 P.2d 967, 975-76 (1969); OEA Senior Citizens, Inc. v. County of Douglas, 186 Neb.
593, 602, 185 N.W.2d 464, 469 (1971); Christian Retirement Homes, Inc. v. Board of
Equalization, 186 Neb. 11, 14, 180 N.W.2d 136, 138 (1970); County of Douglas v. OEA
Senior Citizens, Inc., 172 Neb. 696, 707-08, 111 N.W.2d 719, 725 (1961).

59. 172 Neb. 696, 111 N.W.2d 719 (1961).
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of property owned by a nonprofit corporation and used as low-cost
housing for elderly school teachers. 60 The court found that the
property was being used by the teachers' association to collec-
tively provide for inexpensive living quarters, with each resident
being charged a pro rata share of the total actual cost.61 The court
held that "[n] o definition of charity found in any available lexicon
is sufficient upon which to declare ... that the furnishing of low-
cost housing at its real cost is charitable, '62 and thus the property
was deemed taxable. 63

In 1967, the Nebraska Supreme Court decided Good
Samaritan.64 In that case the court discussed the distinctions be-
tween hospitals and nursing homes. 6 5 The court concluded that
"nursing homes . . . are analogous to hospitals in that they per-
form largely the same services available in hospitals, although the
services available do not cover such a wide area and are more lim-
ited as to the types of cases and persons served. '66

The court once again dealt with the taxability of low-cost hous-
ing in the 1971 case of OEA Senior Citizens, Inc. v. County of
Douglas67 ("OEA II"), which was essentially a re-trial of OEA L6.8

The taxpayer in OEA II sought to relitigate the tax exemption is-
sue because it had installed a health center in the residential com-
plex.69 Due to this modification of the building's facilities, it was
argued that the property was within the scope of the court's earlier

60. Id. at 701-03, 111 N.W.2d at 722-23.
61. Id. at 700-02, 111 N.W.2d at 721-23.
62. Id. at 707-08, 111 N.W.2d at 725.
63. Id. at 708-09, 111 N.W.2d at 726.
64. Evangelical Lutheran Good Samaritan Soc'y v. Count of Gage, 181 Neb. 831,

151 N.W.2d 446 (1967).
65. Id. at 835-36, 151 N.W.2d at 449-50.
66. Id. at 836, 151 N.W.2d at 449-50.
Hospitals are employed in the treatment of individuals of all ages who be-
come ill and also supply facilities for surgery. Nursing homes do not have
surgical facilities and do not provide care for the young, their services being
limited to a large extent to the aged, the infirm, and to individuals who are
mentally subnormal, but they provide the same care that hospitals furnish
to patients convalescing from surgery or being treated for illnesses not re-
quiring surgery.

Id. at 835-36, 151 N.W.2d at 449.
67. 186 Neb. 593, 185 N.W.2d 464 (1971).
68. Id. at 594, 185 N.W.2d at 465.
69. Id. at 600, 185 N.W.2d at 468.
One of the important developments since 1964 on which appellant predi-
cates its contention is the establishment of a health center in 12 units on
the second floor, hereinafter referred to as Center, under the direction of a
registered nurse .... There are no surgical facilities of any nature in the
building. Center provides hospital-type nursing care for residents, but if
anyone becomes seriously ill she is transferred to a hospital. Center does
not have any doctors on its staff.

Id. at 595, 185 N.W.2d at 466.
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ruling in Good Samaritan.70 Despite the addition of the health
center to the retirement community, the court reasoned that the
taxpayer's reliance on Good Samaritan was unsound, because the
dominant purpose of the nonprofit corporation was to provide
housing facilities for the aged, and that the provision of nursing
home service or medical service was merely incidental to the tax-
payer's dominant purpose.71 Upholding OEA I, as well as the view
taken in other Nebraska cases, 72 the tax exemption was denied in
OEA H.73

Therefore, in deciding whether a particular property tax ex-
emption is appropriate, the court will look at the comprehensive-
ness of nursing care in order to determine the dominant purpose of
the institution.7 4 If the dominant purpose is to provide compre-
hensive nursing care of a level sufficient to qualify the institution
as a nursing home, the court will grant the property tax exemption,
assuming there are no other problems, such as private inure-
ment.7

5

THE EFFECT OF A NONPROFIT INSTITUTION'S RELATIONSHIP WITH AN

ELEMENT OF PROFIT

There are basically two ways in which nonprofit nursing
homes may become associated with an element of profit. The first
situation arises when a nursing home operates in such a manner
as to generate an excess of revenues over expenses, as was the
case in Good Samaritan.6 A second way in which nonprofit nurs-

70. Id. at 600, 185 N.W.2d at 468.
71. Id. at 600-01, 185 N.W.2d at 468. NEB. REV. STAT. § 77-202(1) (Reissue 1976)

exempts from taxation property owned and used exclusively for charitable pur-
poses. See note 2 supra. Most jurisdictions construe "exclusively" as meaning the
primary use of the property. CHARITIES, supra note 7, at 614. Nebraska defines
"used exclusively" to mean the primary or dominant use of the property. Lincoln
Women's Club v. City of Lincoln, 178 Neb. 357, 364-65, 133 N.W.2d 455, 460 (1965).

72. See, e.g., Christian Retirement Homes, Inc. v. Board of Equaliztion, 186
Neb. 11, 180 N.W.2d 136 (1970).

73. OEA Senior Citizens, Inc. v. County of Douglas, 186 Neb. 593, 603, 185
N.W.2d 464, 470 (1971).

74. See OEA Senior Citizens, Inc. v. County of Douglas, 186 Neb. 593, 599-600,
185 N.W.2d 464, 468 (1971).

The dominant use of the property in that case [ Good Samaritan] was to
provide nursing home care to any adult 21 or over in need of help; practi-
cally all of its residents require assistance for their mental and physical
well-being, with a few of them being mentally subnormal; some require 24-
hour supervision; and some are bedfast and incapable of feeding them-
selves.

Id.
75. Id. See also Evangelical Lutheran Good Samaritan Soc'y v. County of

Gage, 181 Neb. 831, 835-37, 151 N.W.2d 446, 449-50 (1967).
76. 181 Neb. at 834-35, 151 N.W.2d at 448-49.
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ing homes may become associated with an element of profit is by
the operation of separate commercial enterprises, as was illus-
trated in Bethesda.77 Since the issue of excess revenues in Ameri-
can jurisdictions has been fairly well-resolved along the lines of
the rule set forth in Good Samaritan,7 8 the balance of this article
will concentrate on the property tax effect which results from a
nonprofit, tax exempt institution's operation of separate for-profit
ventures.

Before proceeding, it is necessary for one examining the case
law in this area to be cognizant of the difference between princi-
ples of federal income taxation and state property taxation. Under
federal law, exempt organizations are allowed to earn unrelated
business income, but a tax on such income must be paid.7 9 The
purpose of the tax on unrelated business income is to prevent or-
ganizations with tax exempt status from competing unfairly with
ordinary, taxed business entities.80

In regard to the property tax effect of a charitable organiza-

77. 200 Neb. at 579, 264 N.W.2d at 667.
78. Id. at 578, 264 N.W.2d at 667. 18 DE PAUL L. REv. 433, 438 (1968). See also

Evangelical Lutheran Good Samaritan Soc'y v. Board of County Comm'rs, 219
N.W.2d 900 (N.D. 1974); City of McAllen v. Evangelical Lutheran Good Samaritan
Soc'y, 530 S.W.2d 806 (Tex. 1975); Annot., 45 A.L.R.3d 610 (1972).

The court in Evangelical Lutheran Good Samaritan Soc'y v. County of Gage,
181 Neb. 831, 834-35, 837, 151 N.W.2d 446, 448-50 (1967) held that the taxpayer was
entitled to a property tax exemption even though the institution in question had an
operating surplus.

The two Gage County institutions belonging to the society appear in
some years to operate at a loss and in others to show a small profit after all
actual operating expenses .... If one of them is unable to meet expenses,
the home office is contacted and financial assistance obtained from one of
the other institutions operated by the society which happens, at that time,
to be in a better financial position.

Id. at 834, 151 N.W.2d at 448. The holding and rationale of Good Samaritan is dis-
cussed at notes 45-49 and accompanying text supra.

79. I.R.C. §§ 511-13.
80. People's Educ. Camp Soc'y, Inc. v. Commissioner, 331 F.2d 923, 935 (1964),

cert. denied, 379 U.S. 839 (1964). The background of this federal limitation has been
summarized as follows:

Before 1950, tax exempt status was granted an organization which obtained
income from business activities, provided all of the income was devoted to
charity.

Impelled by the desire to prevent unfair competition with taxed busi-
ness, Congress changed this rule in 1950 by removing exemption from a
"feeder" organization, which is an organization operated for the primary
purpose of carrying on a trade or business for profit all the profits of which
are payable to an exempt organization. Exemption was retained for an or-
ganization which carries on charitable operations and also engages in a
trade or business but is not operated for the primary purpose of conducting
the trade or business. However, a tax was imposed on its unrelated busi-
ness income.

CHARrriEs, supra note 7, at 683.

19791



CREIGHTON LAW REVIEW

tion's operation of profit-generating enterprises, the Nebraska
Supreme Court was not writing on a clean slate in Bethesda. The
first time that the court dealt with this general issue was in YMCA
v. Lancaster County8' in which the court considered what effect
the leasing out of cafeteria space had on the tax status of an other-
wise exempt organization. 82 It was held that only the space alloca-
ble to the cafeteria was taxable, and that the leasing arrangement
had no effect on the exempt status of the remainder of the building
or the property.83 This type of apportioning process has been fol-
lowed in other Nebraska cases involving similar facts. 84

Two recent cases have addressed the issue of a nonprofit en-
tity's contact with profit. In Union College v. Board of
Equalization,85 the court dealt with the challenged tax exemption
of a college which operated five for-proft industries on its cam-
pus. 86 Although the taxpayer did not claim that it was in any way a
vocational school, part of the college's philosophy was that each
student should "gain a proper regard for the dignity of labor and
participate in character building work experiences. '87 The court
held that although the purpose of providing employment for stu-

81. 106 Neb. 105, 182 N.W. 593 (1921).
82. Id. at 112, 182 N.W. at 595.
83. Id. at 115, 182 N.W. at 596-97.
The fact that the building is so constructed, that the parts leased or other-
wise used with a view to profit cannot be separated from the residue by
definite lines, is no obstacle to a valuation of such parts for purposes of
taxation, having due reference to the taxable value of the entire property.
.... No reason appears why the taxing authorities cannot arrive at a just
valuation of that portion of the building which is taxable, in its relation to
the entire property, and assess the property in that amount.

Id.
84. See, e.g., Doane College v. County of Saline, 173 Neb. 8, 13-15, 112 N.W.2d

248, 251-52 (1961); Masonic Temple Craft v. Board of Equalization, 129 Neb. 293, 296,
261 N.W. 569, 570 (1935).

In the early case of House of the Good Shepherd v. Board of Equalization, 113
Neb. 489, 203 N.W. 632 (1925), there was no apportionment. This case involved a
commercial laundry that was operated on premises owned by a charitable corpora-
tion. Id. at 490, 203 N.W. at 632-33. The purpose behind the operation of the laundry
was "to reform fallen women." Id. at 490, 203 N.W. at 633. Acknowledging that the
operation of the laundry was intended to fulfill a reasonably related function of the
home, and also that all revenues were used to support and maintain the home, the
court held that the property was used exclusively for educational, religious, and
charitable purposes, and that it was therefore tax exempt. Id. at 494, 203 N.W. at
635. In view of the status of current law, it is doubtful that an entire exemption
would be allowed in a case with facts similar to those in House of the Good Shep-
herd. That is, House of the Good Shepherd appears to be inconsistent with more
recent cases decided by the Nebraska Supreme Court. 'Union College v. Board of
Equalization, 183 Neb. 579, 582, 162 N.W.2d 772, 774 (1968) (Smith, J., concurring).

85. 183 Neb. 579, 162 N.W.2d 772 (1968).
86. Id. at 581, 162 N.W.2d at 773. The industries included a book bindery, a

broom and mop works, a furniture manufacturing shop, a press, and a laundry. Id.
87. Id. at 580-81, 162 N.W.2d at 773.
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dents was laudable, it was only an incidental use of the property
for educational purposes, and that therefore the part of the campus
devoted to industrial uses was not tax exempt.88 The court made
no statement to the effect that the balance of the campus property
would lose its exempt status by virtue of its association with the
for-profit enterprises.

Nebraska Conference Association of Seventh Day Adventists v.
Board of Equalization89 presented another instance of commercial
endeavors operated on the property of an otherwise exempt tax-
payer.9 0 This case involved the property tax exemption of a coedu-
cational boarding school campus.91 The school's property tax
exemption was challenged due to the presence of two privately
owned factories (one for the manufacture of brooms, and the other
for the manufacture of plastics), which were "located on the cam-
pus expressly for the purpose of providing work experience for the
students. '92 The issue was whether the location and operation of
the factories on the school's campus should result in denying tax
exempt status to the remaining school property which would
otherwise be tax exempt.93 The board of equalization argued that
"the uses of the private businesses from which the owners receive
financial gain and profit are so intermingled with the uses of the
Platte Valley Academy as to render the property incapable of sepa-
ration into exempt and taxable portions," and that therefore the
exemption of the entire academy should be denied.94 The court
disagreed and held for the taxpayer, allowing an exemption on all
of the school's property except where the two factories were situ-
ated.

95

Before proceeding with an analysis of Bethesda, it will be help-
ful to review some general rules relating to Nebraska property tax
exemption cases. This will give the reader an opportunity to view
Bethesda from a broader perspective. One general rule is that
statutes exempting property from taxation are to be strictly con-
stured.96 Secondly, it is evident that the policy of the law is not to
exempt every nonprofit organization that is of some benefit to the
community.9 7 A third rule that serves to balance the application of

88. Id. at 582, 162 N.W.2d at 773-74.
89. 190 Neb. 658, 211 N.W.2d 613 (1973).
90. Id. at 659, 211 N.W.2d at 614.
91. Id.
92. Id. at 659-60, 211 N.W.2d at 614.
93. Id. at 659, 211 N.W.2d at 614.
94. Id. at 661, 211 N.W.2d at 615.
95. Id. at 659, 211 N.W.2d at 614.
96. Todd v. County of Box Butte, 169 Neb. 311, 318-19, 99 N.W.2d 245, 251 (1959).
97. Bethesda Foundation v. County of Saunders, 200 Neb. 574, 584, 264 N.W.2d
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the two foregoing concepts is that "a liberal and not a harsh or
strained construction is to be given the terms "educational', 'reli-
gious', and 'charitable' in order that the true intent of the constitu-
tional and statutory provisions may be realized."98

ANALYSIS

The analysis of the majority opinion in Bethesda pivoted on
the issue of whether the primary or dominant use of Ash Manor
was for religious and charitable purposes.9 9 The court's prior hold-
ing in Good Samaritan provided clear precedent in regard to the
charitable nature of nursing home operations, especially in light of
the factual similarities between the two cases. 10 0 The argument
that Good Samaritan was distinguishable due to Bethesda Foun-
dation's involvement with for-profit companies was rejected by the
majority.10 1 The court reasoned that Good Samaritan was control-
ling because the relationship with the for-profit companies had a
legitimate purpose, i.e., the purpose was to minimize nursing home
costs, and the involvement did not in fact result in private inure-
ment.10 2 The decision in Bethesda will first be analyzed in terms of
its consistency with Nebraska precedent, and secondly in terms of
policy considerations raised by Judge Spencer in his dissenting
opinion and by an amicus curiae brief filed by the Ashland-Green-
wood School District.

There is little question that Bethesda is supported by Ne-
braska case law established over the course of the past century.10 3

Previous cases have established three basic principles. (1) Nurs-
ing home-type care is regarded as charitable.10 4 (2) In regard to

664, 669 (1978) (Spencer, J., dissenting). This rule is also evidenced in the two Ne-
braska cases denying property tax exemption to a nonprofit corporation that oper-
ated a low-rent housing project for retired school teachers. See OEA Senior
Citizens, Inc. v. County of Douglas, 186 Neb. 593, 185 N.W.2d 464 (1971); County of
Douglas v. OEA Senior Citizens, Inc., 172 Neb. 696, 111 N.W.2d 719 (1961). Judge
Yeager, writing for the majority in OEA I, stated: 'There can be no doubt that some
use and purpose was charitable and all of it highly worthy and commendable, but it
does not necessarily follow that in any true sense the use was exclusively charita-
ble." Id. at 706, 111 N.W.2d at 725.

98. Lincoln Women's Club v. City of Lincoln, 178 Neb. 357, 363, 133 N.W.2d 455,
459 (1965).

99. Bethesda Foundation v. County of Saunders, 200 Neb. 574, 578, 264 N.W.2d
664, 667 (1978).

100. Id.
101. Id. at 579, 264 N.W.2d at 667.
102. Id. at 579-80, 264 N.W.2d at 667.
103. See notes 76-95 and accompanying text supra.
104. See Evangelical Lutheran Good Samaritan Soc'y v. County of Gage, 181

Neb. 831, 836-37, 151 N.W.2d 446, 449-50 (1967); Plattsmouth Lodge No. 6 v. Cass
County, 79 Neb. 463, 464-66, 113 N.W. 167, 167-68 (1907).
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nonprofit entities that maintain profit related property, the court
has demonstrated a willingness to avoid total denial of property
tax exemption. 0 5 Instead, the court has opted to simply allocate
the two types of uses, taxing the for-profit property while exempt-
ing the property used for nonprofit purposes. 10 6 (3) The technique
of channeling surpluses from one nursing home to another affili-
ated home currently experiencing losses, via the central office of
an umbrella-like nonprofit corporation, has been approved. 10 7

Thus, Bethesda can be viewed as a logical extension of prior case
law.

Bethesda is also supported by statute. The Nonprofit Corpora-
tion Act'0 8 provides guidelines for Nebraska nonprofit corporations
organized for various purposes. 10 9 Since the Bethesda Foundation
was a Nebraska nonprofit corporation" 0 which was closely related
with for-profit corporations,"' it is important to note that this type
of relationship is provided for by section-21-1904 of the Nonprofit
Corporation Act, which states that each nonprofit corporation shall
have the power to "purchase, take, receive, subscribe for, or other-
wise acquire, own, hold, vote, use, employ, sell, mortgage, lend,
pledge, or otherwise dispose of, or otherwise use and deal in and
with, shares or other interest in, or obligations of, other domestic
or foreign corporations, whether for profit or not for profit .... ,,112
It certainly would be an odd result if on one hand the Act granted
nonprofit corporations the power to own and deal in the stock of
for-profit corporations, while on the other hand the nonprofit cor-
poration would be penalized through the loss of its property tax
exemption due to the exercise of said power.113

105. See Neb. Conf. Ass'n of Seventh Day Adventists v. Board of Equalization,
190 Neb. 658, 662, 211 N.W.2d 613, 616 (1973); YMCA v. Lancaster County, 106 Neb.
105, 115, 182 N.W. 593, 596-97 (1921).

106. See note 105 supra.
107. See Evangelical Lutheran Good Samaritan Soc'y v. County of Gage, 181

Neb. 831, 834-35, 151 N.W.2d 446, 448-49 (1967), discussed in note 78 supra.
108. NEB. REV. STAT. §§ 21-1901 to 19,109 (Reissue of 1977).
109. Id. § 21-1903. The statute states that "[c Iorporations may be organized...

for any lawful purpose or purposes, including, without being limited to, any one or
more of the following purposes: Charitable; benevolent; eleemosynary; educational;
civic; patriotic; political; religious; social; fraternal; literary; cultural; athletic; scien-
tific; agricultural; horticultural; animal husbandry; and professional, commercial, in-
dustrial, or trade association." Id.

110. 200 Neb. at 575, 264 N.W.2d at 665.
111. Id. at 579, 264 N.W.2d at 667.
112. NEB. REV. STAT. § 21-1904 (Reissue 1977) (emphasis added).
113. See id. § 21-1903. "Such [nonprofit] corporations, as to the ownership and

taxation of their property, shall have all the rights, privileges, and exemptions of
the body, society or institution for whose use or benefit or for whom in trust said
property is held." Id.
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THE SPENCER DIssENT

Although Bethesda is supported by both the statutes and case
law of Nebraska, the dissenting opinion of Judge Spencer never-
theless offers an insight into some of the tax policy issues involved
in this case. Despite the fact that Judge Spencer failed to cite any
significant case law in support of his position, his arguments do
succeed in raising some legitimate policy questions about the ma-
jority's opinion.

Judge Spencer emphasized three major problem areas with
the majority view.114 The dissenting opinion contended that deci-
sions such as Good Samaritan and Bethesda serve to allow non-
profit nursing homes to drain off all profits in the form of salaries
and expenses, while at the same time retaining an exemption from
property taxation.115 The dissent also contended that the allow-
ance of a property tax exemption, under these facts, would result
in a burden upon community taxpayers in compelling them to sup-
port related for-profit businesses operated by the nursing home
corporation. 116 Thirdly, Judge Spencer felt it was unfair to the
community's taxpayers to force them to subsidize the existence of
the nursing home itself.117

"Draining Off' of Profits

In regard to the fear that Bethesda condones the draining off of
profits in the form of salaries and expenses, Judge Spencer's com-
ments are not very persuasive. If the salaries and expenses paid
out are reasonable, then profits are not really, being "drained
off." 8 Rather, this process would simply involve an offsetting of
legitimate expenses against revenues. 119

If in a particular nursing home the salaries and expenses paid

114. See notes 36-40 and accompanying text supra.
115. 200 Neb. at 580-81, 264 N.W.2d at 668 (Spencer, J., .dissenting).
116. Id. at 584, 264 N.W.2d at 669 (Spencer, J., dissenting).
117. Id. (Spencer, J., dissenting).
118. Cf. CHARITIES, supra note 7, at 689 (in the context of exemption from fed-

eral income taxation).
Although payment of additional compensation to employees of a busi-

ness is not a charitable purpose, reasonable salaries, living or travel ex-
penses can be paid to charitable employees including the donor or his
relatives without loss of exemption. The question of reasonableness is one
of fact to be resolved by the court under all the existing circumstances.
The issue as to payments for services is whether they are intended as com-
pensation for services rendered or to enable the payee to obtain distribu-
tions from the net earnings of the charity in the form of salary or
compensation.

Id.
119. Id.
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out are clearly unreasonable, it is doubtful that the decision in
Bethesda would be read to condone the process, or to allow the
concommittant property tax exemption. This is because the ma-
jority opinion prmised its holding upon the finding that there was
no financial gain or profit inuring to a private individual, 120 a find-
ing that in Nebraska is required by constitution and statute. So
long as the private inurement limitation is in effect, the application
of profits from one nursing home to help offset losses in another
affiliated nursing home does not appear to conflict with the policy
behind charitable exemptions. 12 1

Indirect Subsidy of For-Profit Corporations

. Judge Spencer's second argument was that the tax exemption
of Ash Manor resulted in taxpayer support of the for-profit busi-
nesses operated by the Bethesda Foundation. 12 2 The pertinent in-
quiry, however, is whether such support is undesirable. Provided
that the for-profit enterprise is designed to minimize costs of the
taxpayer's nonprofit operations, as in Bethesda,123 or if the for-
profit enterprise is intended as a "feeder"'124 to generate funds for
later charitable use, the process would not seem to be objectiona-
ble because it would still serve to advance the policy behind chari-
table exemptions. 12 5 But, objections might be raised if
minimization of costs or generation of charity revenues are not the
objectives of the for-profit businesses.

The court in Bethesda held that the purpose behind the for-

120. 200 Neb. at 579-80, 264 N.W.2d at 667.
We do not believe that Bethesda's association with the two companies

distinguishes this case from Good Samaritan. The issue in this regard is
whether the Ash Manor property is being owned and used for financial gain
or profit to either the owner or user. The association with the companies
was for the purpose of minimizing Bethesda's costs, and did not in fact re-
sult in financial gain or profit to either Bethesda or the officers of Bethesda.

Id.
121. For the policy behind charitable exemptions, see note 53 supra. See

generally Evangelical Lutheran Good Samaritan Soc'y v. County of Gage, 181 Neb.
831, 835, 151 N.W.2d 446, 449 (1967). "The overall picture presented is of a society
maintaining a number of institutions of the nature authorized in its articles of in-
corporation on a nonprofit basis, with each individual unit being available to assist
on a financial basis, when necessary, in the operation of other units." Id.

122. 200 Neb. at 580-81, 264 N.W.2d at 668 (Spencer, J., dissenting).
123. Id. at 580, 264 N.W.2d at 667.
124. See note 80 supra.
125. In both instances, there is a legitimate reason for the existence of the for-

profit business. Secondly, under no circumstances would the income from such
businesses go untaxed. That is, income earned by subsidiary corporations would
be taxed at the standard corporate rate. I.R.C. § 11. "Feeder" income would be
taxed as unrelated business income. I.R.C. §§ 511-513. For the policy behind chari-
table exemptions, see note 53 supra.
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profit businesses was to minimize costs. 126 It seems likely that the
court intended to restrict the allowance of a property tax exemp-
tion to situations where such a purpose may be demonstrated by
the taxpayer. Conspicuous by its absence, however, is any express
statement of limitation in the court's opinion that said purpose was
absolutely necessary in order for the nonprofit nursing home cor-
poration to gain property tax exemption. This omission by the
court could be construed to establish a more lenient rule than that
which was probably intended.

Judge Spencer objected specifically to the funneling of money
from profitable nursing homes, such as Ash Manor, into Bethesda's
central office and its ultimate use to help finance the Foundation's
subsidiary aviation business. 127 This technique, which was not
considered by the majority opinion in Bethesda, points out a tax
policy problem. The tax exemption of Ash Manor amounts to an
indirect subsidy for the for-profit aviation company.128 In light of
the probability that this particular business was in competition
with other aviation companies, it could be argued that the exemp-
tion to Ash Manor results in an unwarranted competitive advan-
tage being given to the subsidiary. Nevertheless, this problem is
balanced by the benefit resulting from the minimization of costs to
the nursing home.

Direct Subsidy of Nonprofit Nursing Homes

Since the provision of adequate health care for the aged is gen-
erally accepted as a favorable goal,129 it is less objectionable to
grant a direct subsidy to a nonprofit nursing home through prop-
erty tax exemption than to indirectly subsidize for-profit busi-
nesses such as those owned by the Bethesda Foundation.
Nevertheless, Judge Spencer objected to the burden being put
upon community taxpayers, 30 who are forced to absorb the loss of
tax revenues resulting from the tax exemption of Ash Manor.' 3'

If the tax exemption is to be viewed from the standpoint of
community taxpayers, the most relevant inquiry is what would be
the probable tax effect if the Ash Manor nursing home were denied
the property tax exemption and as a result the Bethesda Founda-

126. 200 Neb. at 580, 264 N.W.2d at 667.
127. Id. at 582, 264 N.W.2d at 668 (Spencer, J., dissenting).
128. See Brief for Amicus Curiae in Support of Appellant at 5, Bethesda Foun-

dation v. County of Saunders, 200 Neb. 574, 264 N.W.2d 664 (1978).
129. Hartt, supra note 51, at 874.
130. 200 Neb. at 584, 264 N.W.2d at 669 (Spencer, J., dissenting).
131. Brief for Amicus Curiae in Support of Appellant at 5, Bethesda Foundation

v. County of Saunders, 200 Neb. 574, 264 N.W.2d 664 (1978).
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tion decided to close the nursing home. As stated above, it is gen-
erally accepted that the elderly should be provided with adequate
health care.132 While it cannot be contended with certainty that
the state would step in and assume the obligation of operating Ash
Manor, it is a distinct possibility. A strong argument can be made
that granting property tax exemption to such institutions is the
most effective approach to providing this kind of medical care.133

EROSION OF THE TAX BASE

Governmental subdivisions are finding it increasingly difficult
to obtain adequate funds from their principal form of support-the
property tax.134 In light of the fact that the erosion of the state's
property tax base has recently become a very real dilemma,135

Bethesda may be criticized for its complete failure to even address
this issue, which was specifically pointed out by the amicus curiae
brief filed by the Ashland-Greenwood School District.136 Although
the court's refusal to consider this matter might have been based
upon a desire to avoid encroaching upon legislative perogatives, 37

it would not have been improper for the court to recognize that this
problem does exist, particularly in deciding how broadly to con-
strue the statute. 138

CONCLUSION

In Bethesda, the Nebraska Supreme Court faced the issue of
whether a particular nursing home was entitled to a property tax
exemption. The factual twist involved in this case was that the
nursing home in question was owned by a foundation that, in addi-
tion to operating several nonprofit nursing homes, was also closely

132. Hartt, supra note 51, at 874.
133. One commentator has noted that

since the alternative to allowing these exemptions would be the increased
cost of the care itself, and the consequent increased cost of private and
public programs which finance health care along with increased taxes to
pay the cost of the public programs, it is submitted that exempting the in-
stitutions from ad valorem taxation is the more direct approach.

Id.
134. CHAmrrIEs, supra note 7, at 599.
135. See note 7 supra for a statistical illustration of the magnitude of tax base

erosion.
136. Brief for Amicus Curiae in Support of Appellant at 5, Bethesda Foundation

v. County of Saunders, 200 Neb. 574, 264 N.W.2d 664 (1978).
137. See generally Katzenbach v. Morgan, 384 U.S. 641, 657-58 (1966).
138. See C. SANDS, STATUTES AND STATUTORY CONSTRUCTION § 1.06 (4th ed. 1971).

"While it is true that in modern society, legislatures tend to exercise principally
legislative functions and courts tend to exercise primarily judicial functions, there
is nevertheless a considerable overlapping in the functions exercised by the two
institutions." Id.
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associated with certain for-profit businesses. The court allowed
the exemption.

In view of the well established principle in Nebraska that nurs-
ing homes are regarded as charitable institutions, the decision ren-
dered in Bethesda appears to be fundamentally sound. Despite
closely scrutinizing the taxpayer's relationship with for-profit busi-
nesses, the court may have failed to put forth any substantive limi-
tations on such relationships. In addition, the court displayed an
insensitivity to the problem of an eroding state tax base. Although
the court's decisions in Bethesda and other charitable tax exemp-
tion cases clearly evidence the court's policy favoring the private,
nonprofit provision of nursing home care, in the future perhaps
more discussion is warranted in regard to how this policy should
be balanced against the legitimate policy of preventing further ero-
sion of the state's property tax base. Consideration of this erosion
may indicate the desirability of a stricter interpretation of the ex-
emption statute.

James P. O'Hara-'80
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