
FAMILY LAW

SUPREME COURT REVIEW

Within this last survey period, the Nebraska Supreme Court
decided several cases in the family law area. Although several of
these cases involved new developments, most simply reaffirmed
previous holdings.'

CHILD SUPPORT

Last year the Nebraska Supreme Court took judicial notice
"that under present economic conditions $100 per month is far less
than the actual cost of caring for a child in an acceptable manner."'2

This statement has resulted in some interesting cases, particularly
in view of the fact that the Nebraska Courts continue to hold hus-
bands primarily responsible for the support of their children.3 It

should be noted, however, that the wife's ability to support the
children must also be taken into account.4

In Bruckner v. Bruckner5 the court reversed a decree ordering
an increase in child support payments.6 The court held that "[t] he
judgment of what is fair includes not only a consideration of the
circumstances of the children but of the father as well."' 7 The trial
court had ordered the monthly child support payments be in-
creased from $87 per child to $100 for each of the three older chil-
dren and $135 for each of the two younger children.8

Instead of the husband's income increasing, however, his in-
come had decreased in 1977 to only about $7,000. 9 Unfortunately,

1. For a discussion of Roebuck v. Fraedrich, 201 Neb. 413, 267 N.W.2d 759
(1978) (a suit to determine the paternity of an illegitimate child) see Evidence
Supreme Court Review, supra. For a discussion of the case of Imig v. March, 203
Neb. 537, 279 N.W.2d 382 (1979) (decision abrogating the doctrine of interspousal
immunity) see Torts Supreme Court Review, infra.

2. Pfeiffer v. Pfeiffer, 201 Neb. 56, 58, 266 N.W.2d 82, 84 (1978).
3. Scarpino v. Scarpino, 201 Neb. 564, 568, 270 N.W.2d 913, 915 (1978).
4. Id. at 568, 270 N.W.2d at 915. In the recent case of Orr v. Orr, 99 S.Ct. 1102

(1979) the United States Supreme Court held that an Alabama alimony statute,
which discriminated against one spouse on the bases of gender, was unconstitu-
tional. Id. at 1111. In light of this decision, one has to wonder whether the Ne-
braska Supreme Court's position is constitutional.

5. 201 Neb. 774, 272 N.W.2d 270 (1978).
6. Id. at 776, 272 N.W.2d at 271.
7. Id.
8. Id. at 774, 272 N.W.2d at 270. The parties had been divorced in 1967 at which

time the court approved a stipulation providing for child support of $87 per month
for each of seven children. It was also agreed that he would pay the high school and
college tuition for each child. Id. at 775, 272 N.W.2d at 270.

9. Id. at 775, 272 N.W.2d at 271.
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debts to the Internal Revenue Service and others exceeded
$100,000.10 Because this decrease was due to illness, his future in-
come was expected to return to past levels.'1

The wife, through the husband's help, had obtained her
Ph.D. 12 At the time of the trial, she was employed as a teacher,
earning approximately $8,000 per year.13 'Her monthly expenses,
however, were $660 per month or $7,920 annually.14 The supreme
court found sufficient evidence to support the trial court's conclu-
sion that a decrease in support was not justified,15 but insufficient
evidence to uphold an increase in child support. 16 The court noted
that at the time of the hearing, the wife was in a better position to
support the children than was the husband. 17 The court thus held
that an increase in child support was not warranted simply be-
cause the cost of raising children has substantially increased. 18

A second case in which the court had to modify its previous
holding was Erickson v. Erickson.19 The court found that the hus-
band could not afford to pay $100 a month for the support of each of
his two children.20 The husband was an alcoholic who also suf-
fered from hypoglycemia. 21 In view of his physical condition and
that he was only a high school graduate, his earning capacity was
extremely limited.22 At the time of the suit, he was only earning
about $285 a month. 23

The wife, on the other hand, had two and one-half years of col-
lege and was attending nursing school at, the time of the suit.24

She is planning to graduate as a registered nurse in September of
1980.25 Clearly, her income potential is at least twice that of her
husband.

26

Because of the husband's desperate condition, the court recog-
nized his inability to pay more than $125 per month in child sup-

10. Id.
11. Id.
12. Id.
13. Id.
14. Id.
15. Id. at 775-76, 272 N.W.2d at 271.
16. Id. at 776, 272 N.W.2d at 271.
17. Id.
18. Id.
19. 202 Neb. 345, 275 N.W.2d 287 (1979).
20. Id. at 347, 275 N.W.2d at 289.
21. Id. at 346, 275 N.W.2d at 289.
22. Id. at 346-47, 275 N.W.2d at 289.
23. Id.
24. Id. at 346, 275 N.W.2d at 289.
25. Id.
26. See id.
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port.27 "[T]he trial court recognized that to order an admitted
alcoholic of long standing, with an average gross income of approx-
imately $285 a month, to pay more than 50 percent of his income as
child support would be an exercise in futility. ' 28 The court did,
however, specifically note that if his income should materially in-
crease, she could apply for an increase in the amount of child sup-
port.

29

Another interesting case, during this survey period, is Quigley
v. Quigley.30 In this case, the husband brought suit seeking a re-
duction in the child support payments his wife had been awarded
only one year earlier.31 The court held that the supsequent em-
ployment of the wife "at a modest salary'is not itself sufficient to
require a change in child support. '32 The husband was a lawyer,
although he apparently had not been in practice since the divorce
decree was entered in 1976. 33 In the initial decree, the wife had
been awarded $900 per month for the support of their three chil-
dren.

34

ALIMONY

The issue of how to take into account the wife's earning poten-
tial has continued to be a problem in the area of alimony as well as
the area of child support. In Morris v. Morris,35 the court consid-
ered the husband's argument that his wife was not entitled to ali-
mony.36 He based this argument on the fact that she was a
qualified medical technologist although she had not worked for
more than eight years.3 7 The husband was a doctor.38 His salary

27. 202 Neb. at 347, 275 N.W.2d at 289.
28. Id.
29. Id. It should be noted that the trial court made no award of alimony. Id. at

350-51, 275 N.W.2d at 289. This was found to be an abuse of discretion and the judg-
ment was modified to provide for alimony in the lump sum of $5,000 payable on or
before December 1, 1979. Id. at 351, 275 N.W.2d at 289. Perhaps in the recognition
that he would be unable to obtain this amount within such a short time, the court
provided that this award was to constitute a second lien on his farm, and was to
bear interest at the rate of 8%. Id. Based on the above facts, it would seem that the
supreme court awarded the wife alimony, simply because of a presumption in favor
of wives in general. One must wonder if the husband should have been the one to
receive alimony, at least until he could re-establish himself. For a discussion of the
constitutionality of such a presumption see note 4, supra.

30. 202 Neb. 566, 276 N.W.2d 679 (1979).
31. Id. at 677, 276 N.W.2d at 672.
32. Id. at 678, 276 N.W.2d at 672. The court did not specify how much either

party was earning or even how much they earned in relation to each other.
33. Id.
34. Id. at 677, 276 N.W.2d at 672.
35. '201 Neb. 479, 268 N.W.2d 431 (1978).
36. Id. at 483, 268 N.W.2d at 433-34.
37. Id. at 483, 268 N.W.2d at 434.
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had increased steadily from $36,137 in 197139 to $80,327 in 1977, the
year preceeding the trial.4° The trial court awarded the wife $200
per month in child support for each of their four children 4' and
$1,000 per month in alimony.42 The alimony payments were to
cease upon either the death or remarriage of the wife or upon the
expiration of 144 months.43

The court, in rejecting the husband's contention, held "that
raising four small children is a full-time task."4 One must ques-
tion this conclusion, particularly in light of the fact that all four
children will be attending school.

Alimony payments are deductible under the Internal Revenue
Code.45 Payments which discharge a legal obligation resulting
from a marital or family relationship are deemed to be periodic,
and thus deductible as alimony, if they are payable over a period
expected to be longer than ten years.46 As a result, the form of
such payments has always been an important question. The court
in Starr v. Starr47 faced this issue and held "alimony awards paya-
ble in the form of an annuity for life are not favored. ' 48 The court
increased the amount of the alimony from $9,25049 a month to
$1,700 and reduced the duration of such payments to twelve
years.50 The court noted that the present value of such payments
are approximately the same although the total payments will be
less.5 1 It should be noted that such payments will still be deducti-
ble on the husband's tax return since they are payable over a pe-
riod longer than ten years.52

CUSTODY

The relative rights of the husband versus the rights of the wife

38. Id. at 481, 268 N.W.2d at 433.
39. Id.
40. Id.
41. Id. at 482, 268 N.W.2d at 433. The issue of child support was not raised on

appeal. Id. at 483, 268 N.W.2d at 433.
42. Id. at 482, 268 N.W.2d at 433.
43. Id. at 482-83, 268 N.W.2d at 433.
44. Id. at 483, 268 N.W.2d at 434. At the time of the original divorce decree, the

children were five, six, eight and nine years old.
45. I.R.C. § 215.
46. I.R.C. § 71.
47. 201 Neb. 683, 271 N.W.2d 464 (1978).
48. Id. at 686, 271 N.W.2d at 466.
49. Id. at 685, 271 N.W.2d at 465. The alimony payments were also to cease if

the wife remarried. Id.
50. Id. at 686, 271 N.W.2d at 466.
51. Id.
52. See notes 45 & 46 and accompanying text supra.
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are not only an issue in the area of child support, 53 but also in the
area of custody. In Long v. Sena 54 the court held that "a father
would ordinarily have an equal right with the mother to the cus-
tody of the children ....

In Long, the supreme court awarded custody of the children to
the father.56 The court agreed with the trial court's finding that the
father would be able to provide a more stable environment.57 The
trial court found that the mother was unfit in view of several
facts.58 The court was especially disturbed by the fact that she was
currently separated from her fourth husband and was dating an-
other man.59

The test for determining which parent should receive custody
is the best interest of the children.60 In Moninger v. Moninger61

the court faced this issue in a case where the trial court had been
unable to determine which parent should receive custody.62 Be-
cause the trial court found both parents fit, the court held that cus-
tody of the minor children should be alternated between the two
parents. 63 The trial court directed that the issue would be re-
viewed at a subsequent date.64

The supreme court held that "[o ne of the primary objectives
after the dissolution of a marriage where young children are in-
volved is to create a stable atmosphere for the children to ad-
just. ' 65 The court found that, at least in this case, this objective
could not be achieved by subjecting the children to such a "strenu-
ous tug of war for custody."66

Deciding to take a child away from its parents is clearly one of
the hardest decisions a court can make. In State v. Chant67 the
supreme court interpreted Nebraska Revised Statute Section 43-
209,68 which deliniates when a court may terminate parental

53. See notes 4 & 29 and accompanying text supra.
54. 201 Neb. 642, 271 N.W.2d 338 (1978).
55. Id. at 646, 271 N.W.2d at 341. This result is mandated by NEB. REV. STAT.

§ 42-364 (Reissue 1978). Fleharty v. Fleharty, 202 Neb. 245, 247, 274 N.W.2d 871, 873
(1979).

56. 201 Neb. 642, 646, 271 N.W.2d 338, 341 (1978).
57. Id.
58. Id. at 643-45, 271 N.W.2d at 339-40.
59. Id.
60. Moninger v. Moninger, 202 Neb. 494, 498, 276 N.W.2d 100, 103 (1979).
61. 202 Neb. 494, 276 N.W.2d 100 (1979).
62. See id. at 498-99, 276 N.W.2d at 103.
63. 202 Neb. at 498, 276 N.W.2d at 103.
64. Id. at 499, 276 N.W.2d at 103.
65. Id.
66. Id.
67. 202 Neb. 750, 277 N.W.2d 97 (1979).
68. NEB. REV. STAT. § 43-209 (Cum. Supp. 1978).
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rights.69 The court held that parental rights are natural rights, but
not inalienable rights.70 "The public also has a paramount interest
in the protection of the rights of children."'71

The appellant had contended that the standard of proof was
beyond a reasonable doubt.72 The court rejected this contention,
holding that the standard was only that of a mere preponderance
of the evidence. 73

CONTRACT FOR SEX

In Taylor v. Frost74 the supreme court held that "'[a] bargain
in whole or in part for or in consideration of illicit sexual inter-
course or of a promise thereof is illegal; but subject to this excep-
tion such intercourse between parties to a bargain previously or
subsequently formed does not invalidate it.' ,,75 In this case Robert
Taylor sought to collect $21,011.19 from Phyllis Frost.76 Robert had
given Phyllis this amount of money for the express purpose of
purchasing a home to be used by the couple once they were mar-
ried.

77

Phyllis defended the action by claiming that the funds were
either a gift or were "made in consideration of meretricious sexual
services rendered by her to the plaintiff. " .. 78 She alleged he
was thus barred from seeking relief as he had not come into court
with clean hands.79 The trial court rejected her first argument and
found that the funds were advanced in contemplation of marriage,
not in exchange for sexual services. 80

The court, in rejecting Phyllis' argument that he was barred by

69. 202 Neb. 750, 752-53, 277 N.W.2d 97, 99 (1979). No specific findings of any
misconduct were set forth in the opinion. Id. at 752, 277 N.W.2d at 99. The first court
order finding that the children had been neglected was on August 28, 1975. Id. at
751, 277 N.W.2d at 98. Subsequent attempts to allow the parents to keep the chil-
dren all proved unsuccessful. Id. at 751-52, 277 N.W.2d at 98. "In this case appel-
lants had not one, but numerous chances to comply with the court order over a
period approximating two and one-half years. If natural parents cannot satisfacto-
rily rehabilitate themselves within a reasonable length of time, it is not in the best
interest of the children to unduly delay a decision as to the disposition of the chil-
dren." Id. at 755, 277 N.W.2d at 100.

70. Id. at 754, 277 N.W.2d at 99.
71. Id.
72. Id. at 752-53, 277 N.W.2d at 98-99.
73. Id. at 753-54, 277 N.W.2d at 99.
74. 202 Neb. 652, 276 N.W.2d 650 (1979).
75. Id. at 656, 276 N.W.2d at 658.
76. Id. at 653, 276 N.W.2d at 657.
77. Id. at 655-56, 276 N.W.2d at 658.
78. Id. at 653, 276 N.W.2d at 657.
79. Id. at 653-54, 276 N.W.2d at 657.
80. Id. at 655-56, 276 N.W.2d at 658.
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the clean hands doctrine, found that the application of this equita-
ble principle here would be against public policy. 81 The court ob-
jected to the fact that by enforcing this maxim, it would be
allowing her "to keep her 'illegal' gains. ' 82 The court felt that such
a holding "would also tend to interfere with the marriage relation-
ship and might promote fraud. '83

LEGISLATION

During this survey period, the Eighty-sixth Legislature of Ne-
braska passed several important bills dealing with family law.1

CHILD ABUSE

Child abuse has continued to concern the legislature. In order
to promote a more efficient method for the reporting of child abuse
cases, Nebraska Revised Statutes Sections 28-710 to 28-713 and 28-
7152 were amended.3 One of the chief provisions of this act was the
creation of a statewide toll-free number for reporting cases of child
abuse.

4

Under the old statutes it was not clear whether the name of
the person who reported the incident of child abuse should be in-
cluded in the official report.5 This created an obviously dangerous
situation as various agencies, and presumably even the person
who was the subject of the report, had access to these reports. 6 To
resolve these ambiguities, the act provides that the name of the
person making the report may not be given out to any person, offi-
cial, or agency. 7 The act places even more severe limitations upon
the information which can be obtained by the subject of the re-
port.8 The act provides that "Itihe department shall not release
data [to the subject of the report] that would be harmful or detri-

81. Id. at 657, 276 N.W.2d at 658-59.
82. Id. at 657, 276 N.W.2d at 659.
83. Id.

1. The Legislature also enacted the Uniform Child Custody Jurisdiction Act
during the survey period. L.B. 19, 1979 Neb. Laws 96. For a discussion of L.B. 19 see
Civil Procedure Legislatior, supra.

2. NEB. REV. STAT. §§ 28-710, -713, -715 (Cum. Supp. 1978).
3. L.B. 505, 1979 Neb. Laws 1264 (to be codified as NEB. REV. STAT. §§ 28-710 to -

713, -715).
4. Id. § 2(2) at 1265 (to be codified as NEB. REV. STAT. § 28-711).
5. See id. § 7 at 1267 (to be codified as NEB. REV. STAT. § 28-715); NEB. REV.

STAT. §§ 28-711, -713 (Cum. Supp. 1978).
6. See NEB. REV. STAT. §§ 28-712 to -715 (Cum. Supp. 1978).
7. L.B. 505, § 7, 1979 Neb. Laws 1267 (to be codified as NEB. REV. STAT. § 28-

715).
8. See id. § 10 at 1267.
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mental or that would identify or locate a person who, in good faith,
made a report or cooperated in a subsequent investigation unless
ordered to do so by a court of competent jurisdiction."9

The act also contains a method by which the subject of the re-
port can request that the information in the report be removed or
expunged from the file. 10 Once the subject has made such a re-
quest, the department has thirty days to remove or expunge the
information." If the department does not do so, the subject is enti-
tled to a hearing to be conducted within the department. 12 The de-
partment's decision may then be appealed to a court.13

ABORTION

One of the most controversial issues in the area of Family Law
today is abortion. This past year, the legislature again attempted
to address this issue.14 The first major change set forth in the new
act was the definition of what constitutes an emergency. An emer-
gency is said to exist when in "the sound medical judgment of the
physician the abortion should be performed without delay so as
not to adversely affect the best physical or mental health of the
woman."'

15

Another major change made by this act was in the definition of
informed consent. For consent to be informed, the consent must
be voluntary and in writing.' 6 This statement must also affirma-
tively state that she had been informed of: any "possible medical
and marital consequences resulting from an abortion, pregnancy,
and childbirth... ;,,17 the various alternatives to an abortion, and
the various services and agencies available; 18 and "the aborting

9. L.B. 505, § 10, 1979 Neb. Laws 1267 (to be codified as NEB. REV. STAT. § 28-
715).

10. Id. § 11 at 1267-68 (to be codified as NEB. REV. STAT. § 28-715).
11. Id. § 11 at 1267.
12. Id. The burden of proof is upon the department to prove the accuracy and

consistency of the record. A juvenile court finding of child abuse or neglect is only
"presumptive evidence that the report was not unfounded." Id. § 11 at 1268.

13. Id.; NEB. REV. STAT. § 84-909 to -916 (Reissue 1976).
14. L.B. 316, 1979 Neb. Laws 932 (to be codified as NEB. REV. STAT. §§ 28-326, -

327, -329 to -331, -333, -334, -342, -343 and -345). Three suits concerning the constitu-
tionality of this statute are currently pending before the United States District
Court for Nebraska. These actions were consolidated and have already been ar-
gued before Judge Urbom. Ladies Center, Neb., Inc. v. Thone, No. 79-L-100 (D. Neb.,
filed April 3, 1979); Womens Servs., P.C. v. Thone, No. 79-L-85 (D. Neb., fied March
27, 1979); Womens Servs., P.C. v. Thone, No. 78-L-289 (D. Neb., fied December 12,
1978).

15. Id. § 1(7) at 933 (to be codified as NEB. REV. STAT. § 28-326).
16. Id. § 1(8) at 933 (to be codified as NEB. REV. STAT. § 28-326).
17. Id. § 1(8) (a) at 933 (to be codified as NEB. REV. STAT. § 28-326).
18. Id. § 1(8) (6) at 933 (to be codified as NEB. REV. STAT. § 28-326).

[Vol. 13



FAMILY LAW

procedures to be used."' 9

Under the prior statutes, a minor under the age of seventeen
had to obtain the written consent of her parent or guardian.20 This
provision was changed to provide that such a minor need only sign
a written statement indicating that she has consulted with her par-
ent or guardian about the abortion.21 This change merely placed
minors under the age of seventeen in the same position as minors
under the age of eighteen were in previously.22

The act also made some important changes in the confidential-
ity as to the names of the various people involved. The name of the
girl whose pregnancy was aborted may not be revealed except
upon the order of a court.23 The act also provides that the name of
the attending physician and the identity of the faculty where the
abortion was performed may not be included in the permanent re-
ports prepared and held by the Department of Health.24

19. Id.
20. NEB. REV. STAT. § 28-333 (Cum. Supp. 1978).
21. L.B. 316, § 6, 1979 Neb. Laws at 935 (to be codified as NEB. REV. STAT. § 28-

331).
22. Compare id. with NEB. REV. STAT. § 28-333 (Cum. Supp. 1978).
23. L.B. 316, § 9(10), 1979 Neb. Laws at 937 (to be codified as NEB. REV. STAT.

§ 28-343).
24. Id. § 10 at 937 (to be codified as NEB. REV. STAT. § 28-345).
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