
TORTS-INTERSPOUSAL IMMUNITY-THE IMPACT OF ABROGATION OF

INTERSPOUSAL TORT IMMUNITY IN NEBRASKA-IMig v. March,
203 Neb. 587, 279 N.W.2d 382 (1979).

INTRODUCTION

In Imig v. March' the Nebraska Supreme Court abrogated the
fifty-two year old doctrine of interspousal immunity2 established
in Emerson v. Western Seed & Irrigation Co.3 Imig is the third in a
line of cases abrogating immunities in Nebraska.4 Yet to fall, how-
ever, is the rule preventing an unemancipated minor from bringing
an action against his or her parent for negligence. 5

The major focus of this Note will be to analyze the future im-

pact of the Imig decision. In order to measure its impact in the
field of interspousal torts, a discussion of the possible limitations
of the case will be presented followed by an analysis of the appro-
priate standard of care or possible defenses in an interspousal ac-
tion. A discussion of the similarities and differences between
interspousal and parent-child torts will be included to determine
whether Imig may effect parental immunity. Finally, this Note will
attempt to explore some of the ramifications which may occur in
the insurance industry as a result of the abrogation of interspousal
immunity.

BACKGROUND

To lay the foundation for a discussion of the impact of the Imig
decision it is necessary to briefly review the history of intrafamily
immunities in Nebraska. An examination of the historical justifi-
cations for upholding. the interspousal and parent-child immuni-
ties discloses that the similarities and differences in these
arguments will play an important role in shaping the future of ac-
tions between family members.

1. 203 Neb. 537, 279 N.W.2d 382 (1979). The Imig holding was reaffirmed in a
case decided per curiam on the same facts. In re Estate of Childs, 203 Neb. 547, 279
N.W.2d 388 (1979).

2. 203 Neb. at 545, 279 N.W.2d at 386.
3. 116 Neb. 180, 216 N.W. 297 (1927).
4. The doctrine of charitable immunity was abrogated in Myers v. Drozda, 180

Neb. 183, 187, 141 N.W.2d 852, 854 (1966), effectively overruling Duncan v. Nebraska
Sanitarium & Benevolent Ass'n., 92 Neb. 162, 137 N.W. 1120 (1912).

Two years later the rule exempting governmental subdivisions from tort liabil-
ity, established in Gillespie v. City of Lincoln, 35 Neb. 34, 45, 52 N.W. 811, 814 (1892),
was abrogated for motor vehicle accidents in Brown v. City of Omaha, 183 Neb. 430,
435, 160 N.W.2d 805, 809 (1968).

5. Pullen v. Novak, 169 Neb. 211, 223, 99 N.W.2d 16, 25 (1959).
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One spouse may bring an action against the other arising out
of the contractual or property rights of the spouse. 6 But in Emer-
son v. Western Seed & Irrigation Co.7 the court did not allow a
spouse to bring an action against the other for a personal tort.8

The Emerson Court relied on five of the traditional arguments in
support of interspousal immunity: "[t]he procedural difficulties,
the dangers of disrupting the secrecy and serenity of marital rela-
tions, the avenue for fraud, the startling innovation in permitting
such controversies, and the lack of clear legislative indorsement
.... "9 The court mentioned several statutes removing common-
law disabilities of the wife10 and concluded that equality between
the spouses had been obtained by holding that neither had the
right to sue the other.1

The Nebraska courts have addressed the question of parental
immunity with greater frequency. 2 In Pullen v. Novak,' 3 the Ne-
braska Supreme Court held for the first time14 that an unemanci-

6. In Skinner v. Skinner, 38 Neb. 756, 767, 57 N.W. 534, 537-38 (1894) the court
permitted a wife to sue her husband in contract for the use of real estate belonging
to her; similarly, in May v. May, 9 Neb. 16, 25, 2 N.W. 221, 226 (1879) the Nebraska
Supreme Court allowed a suit by a wife against her husband on a promissory note.
Other jurisdictions are in accord. W. PROSSER, HANDBOOK OF THE LAW OF TORTS
§ 122, at 861 (4th ed. 1971).

7. 116 Neb. 180, 216 N.W. 297 (1927). In Emerson the plaintiff brought action
against her husband's employer for injuries she sustained when her husband negli-
gently drove his employer's automobile while within the scope of his employment.
Id. at 180, 216 N.W. at 297. Since the Emerson case was an action against the hus-
band's employer and not directly against the husband, the separate issue of the
employer's liability under the doctrine of respondent superior was raised. The
court held that such an action could not be maintained against the employer be-
cause this would allow a frcntal attack on the spouse through the right of indemnifi-
cation of the employer against the employee. Id. at 185, 216 N.W. at 299. Other
courts in discussing the question have reached a contrary conclusion. See, e.g.,
Schubert v. August Schubert Wagon Co., 249 N.Y. 253, 164 N.E. 42 (1928). A more
complete discussion of the issue, and authority on both sides, is contained in An-
not., 1 A.L.R. 3d 677 (1965).

8. 116 Neb. at 184, 216 N.W. at 299.
9. Id. at 184, 216 N.W. at 298.

10. Id. at 181-82, 216 N.W.2d at 297-98 (citing NEB. COMP. STAT. §§ 8529, 8530,
1241, 1509-12, 8837 (1922)).

11. 203 Neb. at 184, 216 N.W. at 299. The Emerson Court stated that the "legisla-
tion of this state apparently was designed to remove disabilities from married wo-
men, so as to place the sexes in equal position before the law. This was fully
attained. The husband may not sue the wife for tort. Both spouses have the same
disability and the equality is complete." Id.

12. See Pullen v. Novak, 169 Neb. 211, 99 N.W.2d 16 (1959); Clasen v. Pruhs, 69
Neb. 278, 95 N.W. 640 (1903); Nelson v. Johansen, 18 Neb. 180, 24 N.W. 730 (1885); cf.
Fisher v. State, 154 Neb. 166, 47 N.W.2d 349 (1951) (involving criminal charges
against parent).

13. 169 Neb. 211, 99 N.W.2d 16 (1959).
14. In the earlier Nebraska cases the minor was not barred from maintaining

the action. See Clasen v. Pruhs, 69 Neb. 278, 95 N.W. 640 (1903); Nelson v. Johansen,
18 Neb. 180, 24 N.W. 730 (1885).

[Vol. 13



TORTS

pated minor could not recover against his parent for negligence. 15

The Pullen Court stated that parent-child suits are not allowed in
Nebraska unless the child has been subjected to cruel, brutal, or
inhuman treatment. 16

Although this might suggest that a child must suffer severely
before he may maintain an action against his parent, earlier Ne-
braska cases and the Pullen Court itself indicated that the extent
of an injury is not determinative. The critical question is whether
a parent must act reasonably. Prior to Pullen, the Nebraska courts
had applied a reasonableness standard in parent-child actions.' 7

Further, the Pullen Court stated that a parent must act reasonably
in administering punishment to his child.18 Nevertheless, the
Pullen Court held that a child generally cannot sue his parent for
ordinary negligence. 19

Both interspousal and parental immunities prevent actions be-
tween members of the family. The origins of the two are different,
however, and for this reason some of the arguments in favor of one
are not applicable to the other. Interspousal immunity was based
on the fictional unity of spouses, 20 whereas a minor remained a
separate legal person.2' Thus, the unity argument has no applica-
tion in cases of parental immunity.22 Further, the doctrine of inter-
spousal immunity was established in the Common Law of
England2 3 which was adopted by statute in Nebraska 24 but paren-
tal immunity finds its origin in American case law.25 Since paren-
tal immunity was judicially created, an argument for the necessity
of legislative abrogation is weak.26

This is not to say that there are no similarities between the

15. 169 Neb. at 224, 99 N.W.2d at 25.
16. Id. at 223, 99 N.W.2d at 25.
17. In two of the earlier cases the court stated that "[a I parent, or one standing

in the relation of parent, is not liable, either civilly or criminally for moderately and
reasonably correcting a child, but it is otherwise if the correction is immoderate and
unreasonable." Fisher v. State, 154 Neb. 166, 176, 47 N.W.2d 349, 355 (1951); Clasen v.
Pruhs, 69 Neb. 278, 278, 95 N.W. 640, 640 (1903); cf. Nelson v. Johansen, 18 Neb. 180,
183, 24 N.W. 730, 731 (1885).

18. 169 Neb. at 223, 99 N.W.2d at 25.
19. Id. at 224, 99 N.W.2d at 25.
20. 1 W. BLACKSTONE, COMMENTARIES 442-45 (1803).
21. W. PROSSER, supra note 6, at 864.
22. See McCurdy, Torts Between Persons In Domestic Relation, 43 HARv. L.

REV. 1030, 1056 (1930).
23. See W. BLACKSTONE, supra note 20, at 442-45.
24. NEB. REV. STAT. § 49-101 (1943).
25. Rupert v. Stienne, 90 Nev. 397, 528 P.2d 1013, 1017 (1974).
26. Cf. Brown v. City of Omaha, 183 Neb. 430, 160 N.W.2d 805 (1968); Myers v.

Drozda, 180 Neb. 183, 141 N.W.2d 852 (1966) (finding no legislative barriers to abroga-
tion of governmental and charitable immunities).
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arguments advanced in favor of the two domestic immunities. The
potential for fraud and collusion 27 and the danger of promoting dis-
harmony in the family28 are present in both interfamilial actions.
Since the Imig Court rejected each of these arguments, 29 it seems
that at least a part of the foundation for maintaining parental im-
munity in Nebraska has been eliminated.

Although some similarities exist, one important policy consid-
eration, present in parent-child actions, is absent in an inter-
spousal suit. This is the strong public policy favoring wide
discretion in matters concerning a child.30 The discretion includes
areas of supervision and authority.3 1

FACTS AND HOLDING

Imig was a wrongful death action between the personal repre-
sentatives of Lois and Otto Schaap, who were killed when the lat-
ter's plane crashed.32 The petition alleged that Otto, the pilot of
the plane, had caused the crash through his acts of ordinary and
gross negligence. The defendant demurred to the petition assert-
ing the defense of interspousal immunity.33 The trial court, be-
cause it felt bound by Emerson, sustained the demurrer and the
case was appealed to the Nebraska Supreme Court.34 The court
reversed and remanded.35

The sole issue before the court was whether the doctrine of
interspousal immunity should be retained.36 The court began by
analyzing the case of Emerson v. Western Seed & Irrigation Co.37

The Emerson Court's justification for holding that the immunity
maintained equality between the spouses was critically refuted by
the court.38

The Emerson Court's basis for upholding the immunity was
summarized as being "[t] he procedural difficulties, the dangers of
disrupting the secrecy and serenity of marital relations, the ave-
nue for fraud, the startling innovation in permitting such contro-

27. Compare Brooks v. Robinson, 259 Ind. 16, -, 284 N.E.2d 794, 797 (1972) with
Vaughan v. Vaughan, 161 Ind. App. 497, -, 316 N.E.2d 455, 456 (1974).

28. Compare Freehe v. Freehe, 81 Wash. 2d 183,-, 500 P.2d 771, 774 (1972) with
Orefice v. Albert, 237 So. 2d 142, 145 (Fla. 1970).

29. 203 Neb. at 541-42, 279 N.W.2d at 384-85.
30. RESTATEMENT (SECOND) OF TORTS § 895G, Comment k (1979).
31. Id.
32. 203 Neb. at 537-38, 279 N.W.2d at 383.
33. Id.
34. Id.
35. Id. at 545, 279 N.W.2d at 387.
36. Id. at 538, 279 N.W.2d at 383.
37. 116 Neb. 180, 216 N.W. 297 (1927).
38. 203 Neb. at 538, 279 N.W.2d at 383.
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versies, and the lack of clear legislative indorsement .... ,,39 The
court stated that there were no procedural difficulties peculiar to
interspousal tort actions 4° and proceeded to address the remaining
arguments proferred by the Emerson Court.

The avenue for fraud argument arises in interspousal cases in-
volving liability insurance,4 1 where the insurance company is the
true defendent.42 In such cases there exists a possibility that the
spouses will be induced to raid the insurance company by assert-
ing a fraudulent claim.4 3 The Imig Court refuted this argument by
asserting that the judiciary is capable of weeding out fraudulent
claims and that it would be unfair to refuse a cause of action to the
majority because of the possibility of fraudulent claims by a few.44

The court then addressed the argument that abrogation would
be a startling innovation in the law. Apparently, the argument was
based on the fact that abrogation is a departure from the common-
law theory of spousal unity.45 The Imig Court, relying on the Ne-
braska Married Woman's Act,46 held that the unity concept is no
longer valid.47

39. Id. at 540, 279 N.W.2d at 384.
40. Id. The court stated that "[i]t is difficult to envision what these 'difficulties'

might be which are different than those arising in either a marriage dissolution
case, a criminal charge, or a suit involving contract or property rights." Id. The
majority was correct in its assertion, especially in light of section 25-305 of the Ne-
braska Revised Statutes which provides that "A woman may while married sue and
be sued in the same manner as if she were unmarried." The Emerson Court, how-
ever, could have been referring to the common-law doctrine whereby a wife's cause
of action was a chose in action of her husband, and therefore a husband would have
to be joined as a plaintiff against himself. W. PROSSEa, supra note 6, at 860.

41. Freehe v. Freehe, 81 Wash. 2d 183, -, 500 P.2d 771, 775 (1972).
42. Casey, The Trend ofInterspousal and Parental Immunity-Cakewalk Liabil-

ity, 45 INS. CouNs. J. 321, 321 (1978).
43. Thomas v. Herron, 20 Ohio St. 2d 62, -, 253 N.E.2d 772, 776 (1969).
44. 203 Neb. at 541-42, 249 N.W.2d at 385. Other courts have also rejected the

fraud argument. See Brooks v. Robinson, 259 Ind. 16, -, 284 N.E.2d 794, 797 (1972);
Moulton v. Moulton, 309 A.2d 224, 229 (Me. 1973); Rupert v. Stienne, 90 Nev. 397, -,
528 P.2d 1013, 1015 (1974); Freehe v. Freehe, 81 Wash. 2d 183, -, 500 P.2d 771, 775
(1972).

In refuting the fraud argument one court has indicated that a higher standard
of care or burden of proof could be used to prevent fraudulent claims. See Merenoff
v. Merenoff, 76 N.J. 535, -, 388 A.2d 951, 961 (1978). Another court has stated that
insurance companies could uncover such claims through sophisticated discovery
techniques and make this known to the jury. See Coffindaffer v. Coffindaffer, - W.
Va. -, -, 224 S.E.2d 338, 343 (1978).

45. 203 Neb. at 542, 279 N.W.2d at 385. At common law marriage merged the two
spouses into one person. Id. It seems that only one court still adheres to this out-
dated doctrine. See Moulton v. Moulton, 309 A.2d 224, 225 (Me. 1973). In fact, at
least one court has rejected the unity argument as outdated even though the immu-
nity was retained. See Rubalcava v. Gisseman, 14 Utah 2d 344, -, 384 P.2d 389, 391
(1963).

46. NEB. REV. STAT. § 49-101 (Reissue 1943).
47. 203 Neb. at 542-43, 279 N.W.2d at 385. Other courts have also relied on mar-
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The issue of whether abrogation requires clear legislative ac-
tion has been frequently discussed with great inconsistencies. 48

Some courts have held that the doctrine is so embedded in the
common law that it must be abrogated by the legislature.49 But
the Imig Court recognized that interspousal immunity, arising
from the common law, may be judicially abrogated. 50

As the Imig Court noted, the chief reason given by most courts
in support of interspousal immunity is that personal tort actions
between spouses would disrupt the peace and harmony of the
home.5 1 The argument was answered with the often relied upon
example of a husband beating his wife. In such a case there no
longer exists any harmony to protect.5 2

Judge Clinton, in the sole dissent, urged that there were valid
reasons for continuing the doctrine as a matter of policy.5 3 Dis-
senting Judge Clinton presented two hypotheticals 54 which he as-
serted are illustrative of the dangers of abrogation.5 5 The Judge
concluded that interspousal immunity should only be abrogated in
the case of negligent torts where insurance coverage exists and is.
pleaded,5 6 and he inferred that Imig should not be read as abrogat-
ing immunity for intentional torts.5 7

In summary, the majority's reasoning in the Imig case corre-
sponded with the position on immunity favored by most courts.58

tied woman property acts in finding that the "unity" concept had lost its vitality.
See, e.g., Bounds v. Caudle, 560 S.W.2d 925, 927 (Tex. 1977); Rains v. Rains, 97 Colo.
19, -, 46 P.2d 740, 742 (1935); Brooks v. Robinson, 259 Ind. 16, -, 284 N.E 2d 794, 796
(1972).

48. See generally W. PROSSER, supra note 6, at 861-62.
49. See Flogel v. Flogel, 257 Iowa 547, 555, 133 N.W.2d 907, 912 (1965); McNeal v.

Administrator of Estate of McNeal, 254 So. 2d 521, 523 (Miss. 1971); McKinney v.
McKinney, 59 Wyo. 204, 135 P.2d 940, 950 (1943).

50. 203 Neb. at 544-45, 279 N.W.2d at 386. The court relied on the Nebraska cases
which had abrogated the common law doctrines of governmental and charitable im-
munities. Id. at 543-44, 279 N.W.2d at 385-86.

51. Id. at 541, 279 N.W.2d at 384; see, e.g., Orefice v. Albert, 237 So. 2d 142, 145
(Fla. 1970).

52. 203 Neb. at 540-41, 279 N.W.2d at 384-85 (quoting Brooks v. Robinson, 259
Ind. 16, 284 N.E.2d 794 (1972)).

53. 203 Neb. at 546, 279 N.W.2d at 387 (Clinton, J., dissenting).
54. Id. First, Judge Clinton expressed fear that children of a prior marriage,

rather than children of the deceased couple could benefit from the action. Simi-
larly, he stated that such an action could disrupt an estate so as to conceivably cut
off benefits to a handicapped child. Id.

55. Id.
56. Id. at 547, 279 N.W.2d at 387.
57. Id.
58. In its tentative draft on immunities, the American Law Institute lists thirty-

one jurisdictions which had totally or partially abrogated interspousal immunity.
RESTATEMENT (SECOND) OF TORTS § 895G (Tent. Draft No. 18, 1972). Since that time
eight other states have followed the trend. See Brooks v. Robinson, 259 Ind. 16, 284
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mony.66 Moreover, the Imig Court found that the possibility of
increased disharmony was not sufficient to bar an interspousal ac-
tion.67 Therefore, there would seem to be little support for limiting
abrogation to cases where the tortfeasor-spouse has died.68

Since Imig was also a negligence action,69 it is arguable that
the immunity should be applied in cases of intentional torts. In
fact, Judge Clinton proposed such a limitation in his dissent.70

The distinguishing factor between negligent and intentional
torts is that the latter are not ordinarily covered by insurance.7 1

Thus, it is appropriate to discuss whether the lack of insurance in
cases of serious intentional torts 72 will require the application of
the immunity doctrine.

The likelihood that insurance will be present in a case is used
by courts to dispel the disharmony argument.73 Where the insur-
ance company is the true defendant there arguably can be no dis-
harmony.7 4 Implicit in this reasoning is the contention that there
is marital harmony to protect in the case of an intentional tort.

Many courts expressly reject the disharmony argument 75 and

66. See Immer v. Risko, 56 N.J. 482,-, 267 A.2d 484, 488 (1970); Freehe v. Freehe,
81 Wash. 2d 183, -, 500 P.2d 771, 774 (1974); McCurdy, supra note 22, at 1052. One
writer has observed: "[p] ublic policy reasons, such as the preservation of peace
and harmony in the home, have often been cited in support of interspousal immu-
nity, despite the fact that if spouses have gone so far as to consider litigation, such
harmony has undoubtedly ceased to exist." Comment, Title III and the Classic Tri-
angle: Should the Immunity Doctrine Apply to Interspousal Electronic Surveil-
lance?, 12 CREIGHTON L. REV. 1209, 1213 (1979)

67. 203 Neb. at 541, 279 N.W.2d at 384. The court used an example of an inten-
tional tort in refuting the disharmony argument. Nevertheless, Imig was a negli-
gence action which indicates that the rejection is not imited to cases of intentional
torts.

68. It is possible that an attorney would urge that the Nebraska Supreme Court
follow courts which have expressly or implicitly limited abrogation to wrongful
death actions. Actually these jurisdictions would not provide strong support since
each state had a wrongful death statute which gave a new cause of action to the
personal representatives of a deceased person. See In re Estate of Pickens, 259 Ind.
16, -, 263 N.E.2d 151, 151 (1970); Hull v. Silver, - Utah 2d -, -, 577 P.2d 103, 106
(1978); Johnson v. Ottomeier, 56 Wash. 2d 419, -, 275 P.2d 723, 725 (1954). In such a
case the question of immunity is irrelevant. Note, 10 U. RIcH. L. REV. 434, 438 (1976).

69. 203 Neb. at 538, 279 N.W.2d at 383.
70. Id. at 547, 279 N.W.2d at 387 (Clinton, J., dissenting).
71. Klein v. Klein, 58 Cal. 2d 692, 697, 376 P.2d 65, 74, 26 Cal. Rptr. 97, 106 (1962)

(Schauer, J., dissenting).
72. It is possible that in the case of a trivial intentional tort, the "marital privi-

lege" would prevent the action. See note 100 infra.
73. Comment, Intrafamily Tort Liability-A Situation of Confused Disparity, 5

CUM.-SAM. L. REV. 273, 285 (1974); see Immer v. Risko, 56 N.J. 482, -, 267 A.2d 481,
484-85 (1970); Digby v. Digby, - R.I. -,-, 388 A.2d 1, 3 (1978); Korman v. Carpenter,
216 Va. 86, -, 216 S.E.2d 195, 196 (1975); Richard v. Richard, 131 Vt. 98, -, 300 A.2d
637, 641 (1973).

74. Richard v. Richard, 216 Vt. 86, -, 300 A.2d 637, 641 (1973).
75. See Brooks v. Robinson, 259 Ind. 16, -, 284 N.E.2d 794, 796 (1972); Shook v.
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undefined the scope of such conduct. Courts and legal writers, rec-
ognizing that certain conduct between spouses may be beyond the
law of torts, have spoken in terms of assumption of risk in defining
the scope of protected conduct.82 Restatement (Second) of Torts,
cited by the Imig Court, states that an analogy may be drawn to
the concept of assumption of risk.8 3 An examination of these au-
thorities reveals some broad guidelines helpful in determining
what type of conduct will be allowed without liability attaching.

Although authorities agree on the application of assumption of
risk in the marital relationship, the precise circumstances neces-
sary to trigger the application are as of yet undefined, possibly due
to the difficulty of application.8 4 Some examples of circumstances
where assumption of risk may be employed are: a father forgets to
fix some broken stairs;85 a wife is injured when her husband negli-
gently drives his car in haste in order to get her to the store before
closing;86 or a wife negligently prepares dinner and her husband
becomes seriously ill.87 The Restatement gives the following ex-
amples: one spouse in undressing leaves shoes out where the
other stumbles over them in the dark; or a spouse spills coffee on
the other while they are both still sleepy.88 The common denomi-
nator appears to be ordinary risks arising from ordinary conduct. 89

Thus, one writer has concluded that "[a Icts that are reasonable in
view of the close relation, and carelessness in the operation of the
home or in common activities should be distinguished from con-
duct not so referable and which would be actionable if the parties

held to have assumed certain risks inherent in the family relationship. Sanford,
supra note 78, at 840.

82. Beaudette v. Frana, 285 Minn. 366, -,173 N.W.2d 416, 420 (1969); Merenoff v.
Merenoff, 76 N.J. 535, -, 388 A.2d 951, 963 (1978); Freehe v. Freehe, 81 Wash. 2d 183,
-, 500 P.2d 771, 775 (1972); Farage, Recovery for Torts Between Spouses, 10 IND. L.J.
290, 302 (1935); McCurdy, supra note 22, at 1055; Sanford, supra note 78, at 840; Note,
59 MICH. L. REV. 1263, 1266-67 (1961). But see Smith v. Smith, 205 Or. 286, -, 287
P.2d 572, 582 (1955).

83. RESTATEMENT (SECOND) OF TORTS § 895F, Comment h (1979). The Restate-
ment may have recognized that there is little difference between a spouse impliedly
assuming a risk and a lack of duty on the part of a tortfeasor spouse to protect the
other from reasonable risks. Compare RESTATEMENT (SECOND) OF TORTS § 496A,
Comment c (2) (1965). As Prosser states, "where the plaintiff voluntarily enters into
some relation with the defendant, with knowledge that the defendant will not pro-
tect him against the risk ... the legal result is that the defendant is simply relieved
of the duty which would otherwise exist." W. PROSSER, supra note 6, at 440.

84. Note, 59 MICH. L. REV. 1263, 1267 (1961).
85. Sanford, supra note 78, at 840.
86. Note, 59 MICH. L. REV. 1263, 1267 (1961).
87. Id.
88. RESTATEMENT (SECOND) OF TORTS § 895F, Comment h (1979).
89. See Sanford, supra note 78, at 842.
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were not husband and wife." 90

The limited case law on the subject seems to indicate that the
degree or reasonableness of the risk involved may be an important
factor in determining whether assumption of risk should be ap-
plied. The New Jersey Supreme Court, in abrogating immunity for
automobile accident cases, 91 recognized an activity arising in the
course of the marriage relationship beyond the reach of tort law.92

In Merenoff v. Merenoff93 the same court had to define the extent of
the protected activity. Two factual contexts were presented. First,
an action was brought by a wife on a negligence theory against her
husband for accidently severing her index finger while he was
trimming the bushes in front of their home.94 In the companion
case the defendant alleged that her spouse had been negligent in
using glue next to the stove in their home, causing flames to leap
from the stove and severly burn her.95

Both defendants argued that the accidents were the result of
simple domestic negligence and therefore were not actionable. 96

The court rejected this argument and held that the conduct did not
remotely approach the areas of marital life which would require
the trier of fact or the trial court to take into account the jointly
shared risks special to a particular marriage. 97 The court seemed
to rely on the element of special danger and unusual risk of injury
involved in the conduct of the defendants. 98

It is difficult to distinguish the activities in the Merenoff case
from those in the examples given by legal writers and the Restate-
ment, in that trimming bushes and repairing a stove appear to be
ordinary activities arising in or around a household. Thus, at least
for the New Jersey Court, another factor may be involved. It is
possible that the scope of assumption of risk depends not only on
the nature of the risk, but also on the reasonableness of that risk.

90. McCurdy, Personal Injury Torts Between Spouses, 4 Vmu. L. REV. 303, 338
(1959).

91. Immer v. Risko, 56 N.J. 482, -, 267 A.2d 481, 481 (1970).
92. Id. at -, 267 A.2d at 488.
93. 76 N.J. 535, 388 A.2d 951 (1978).
94. Id. at -, 388 A.2d at 952.
95. Id. at -, 388 A.2d at 953.
96. Id.
97. Id. at -, 388 A.2d at 963. It is somewhat curious that 96iTm (that )Tj
8.
731 199.6 0 18 h2.5 Tm (96 1 T14
11.i2 277.3 Tm (on)Tj8 372 24 1 Tf 
7.5r081BT
3 Tr /Fp1 (on)Tj8b2m8 2r /F5s Tf 
7.iA.2dion )Tj
10.701. Tm (o2f7
8.5 0 0 8 144 172.542
r 8 94 181.5m (o2f7
8.5 0 0 8 144 144 172.5495nd. )Tj
3 Trt172m (io44 172.5495nd. )Tj1Trt172m (iov96Tj
10 0 0oio442.5495nd. )Tj1Trt17 
9.3 0 0  0 10 198 28549Tj1Trt1751Trt17 
9.3od. 0 0 6 11oTj
3 Trt1. 0 0 8 0 198 28549Tj1Tr.om (in )5lu3 Trt1. 0 0 g 372 24 1 Tf 
7.5r081BT
3 Tr /Fp33 Trt1. 0 0 g 374o1
3 Tr /Fp3303 Tr /F7 5 1 Tf 
)Tj
 (a74o1b)Tj
11.9  11o5. 0 0 u2.4 0 0 8 21m6o1b2m8 2r /I567388 267 -e 
a Tm (distin
 1 Tf Cfek (a Tm (dist 
)Tj
 (a p4 144 1726Tj
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Such a conclusion would be consistent with the application of im-
plied assumption of risk in negligence cases in general, which re-
quires the assumption of risk to be reasonable under the
circumstances. 99

In conclusion, there are some instances, yet to be precisely de-
fined, in which conduct between spouses would not be held negli-
gent whereas the same conduct between two unrelated persons
would be actionable. 0 0 Further, the nature and extent of the risk
involved in the conduct are factors which could be considered in
defining the scope of activities to which assumption of risk may be
applicable, but the specific factual situations where the doctrine
will be involved must be determined on a case by case basis. 10

PARENTAL IMMUNITY

The impact of Imig in the field of domestic torts may not be
confined to the boundaries of interspousal actions. The decision
may find its way into the area of parent-child torts as well. For this
reason it is important to examine the possible effects of Imig on
the case of Pullen v. Novak.10 2

The Pullen Court stated that parental immunity "is a rule of
common law based upon public policy .... ,103 Since this was the
court's sole justification, it is possible that were the issue raised
today, counsel for a defendant parent would proffer arguments re-
lied on by other jurisdictions in favor of the immunity. Most courts
that have upheld the immunity have placed major emphasis on
protection of family harmony.' ° 4 Another reason is that such suits
present a danger of fraud and collusion. 10 5

Courts have found the family disharmony argument unpersua-
sive,10 6some stating that there can be little domestic tranquility to

99. See W. PROSSER, supra note 6, at 445-53.
100. It is also likely that in some cases of intentional torts between spouses the

privilege of consent may bar the action. See RESTATEMENT (SECOND) OF TORTS
§ 895G, Comment k (1979). This privilege will serve to prevent trivial actions for
minor annoyances. W. PROSSER, supra note 6, at 863.

101. See Beaudette v. Frana, 285 Minn. 366, -, 173 N.W.2d 416, 420 (1969).
102. 169 Neb. 211, 99 N.W.2d 16 (1959).
103. Id. at 223, 99 N.W.2d at 25 (citing Meece v. Holland Furnance, 269 Ill. App.

164, 169 (1933)). The court merely stated that "[i]t is a rule of common law based
upon public policy that a minor child cannot sue his father in tort unless a right of
action is authorized by statute." 169 Neb. at 223, 99 N.W.2d at 25

104. Annot., 41 A.L.R.3d 904, 930 (1972); see, e.g., Begley v. Kohl & Madden Print-
ing Ink Co., 157 Conn. 445, -, 254 A.2d 907, 910 (1969); Orefice v. Albert, 237 So. 2d
142, 145 (Fla. 1970); Barlow v. Iblings, 261 Iowa 713, 718, 156 N.W.2d 105, 108 (1968);
Vaughan v. Vaughan, 161 Ind. App. 497, -, 316 N.E.2d 455, 457 (1974).

105. See Dennis v. Walker, 284 F. Supp. 413, 417 (D.D.C. 1968); Barlow v. Iblings,
261 Iowa 713, 722, 156 N.W.2d 105, 110 (1968).

106. See Silesky v. Kelman, 281 Minn. 431,-, 161 N.W.2d 631,634 (1968); Briere v.
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protect where a minor has had to resort to litigation. 0 7 Further,
several courts have rejected the fraud argument, usually on the
ground that the possibility of fraud and collusion is not sufficient to
deny a cause of action where one exists. 10 8 Finally, since the rea-
soning in an interspousal action should be applicable in a parent-
child action, 10 9 the Imig Court's rejection of the disharmony" m0 and
fraud"' arguments would be a formidable barrier to acceptance of
the Pullen Court's blanket prohibition against parent-child actions
based on negligence. 112

In light of the Imig Court's rejection of the fraud and dishar-
mony arguments, in accord with several other jurisdictions, it does
not seem likely that the rule of parental immunity, as proclaimed
by the Pullen Court, would be accepted by the Nebraska Supreme
Court today.

Although the Pullen Court's blanket rule prohibiting parent-
child suits based on negligence may retain little vitality today, it
should not be concluded that the Nebraska Supreme Court, if
faced with the issue today, would totally abrogate the immunity. A
limitation could arise because of the strong public policy of giving
parents sufficient discretion in rearing their children."13

Since the Imig Court acknowledged the difficulties in the area
of parental discretion,1 14 it is worthwhile to examine the ap-

Briere, 107 N.H. 432, -, 224 A.2d 588, 591 (1966); Signs v. Signs, 156 Ohio St. 566, -,
103 N.E.2d 743, 748 (1952); Borst v. Borst, 41 Wash. 2d 642,-, 251 P.2d 149, 156 (1952).

107. See Signs v. Signs, 156 Ohio St. 566, -, 103 N.E.2d 743, 748 (1952); Borst v.
Borst, 41 Wash. 2d 642, -, 251 P.2d 149, 153 (1952).

108. See Hebel v. Hebel, 435 P.2d 8,12 (Alaska 1967); Streenz v. Streenz, 106 Ariz.
86, -, 471 P.2d 282, 285 (1970); Vaughan v. Vaughan, 161 Ind. App. 497,-, 316 N.E.2d
455, 456 (1974); Briere v. Briere, 107 N.H. 432, -, 224 A.2d 588, 590 (1966); France v.
A.P.A. Transp. Corp., 56 N.J. 500,-, 267 A.2d 490, 493 (1970); Signs v. Signs, 156 Ohio
St. 566, -, 103 N.E.2d 743, 748 (1952).

109. Bodenheimer, Justice Peters' Contribution to Family and Community Prop-
erty Law, 57 CAL. L. REV. 577, 593 (1969); Comment, The Demise of Parent-Child Tort
Immunity, 12 WLLAmErE L.J. 605, 608 (1976).

110. 203 Neb. at 540-41, 279 N.W.2d at 384-85. But see note 67 supra.
111. 203 Neb. at 541-42, 279 N.W.2d at 385.
112. See Hebel v. Hebel, 435 P.2d 8, 11 (Alaska 1967); Gibson v. Gibson, 3 Cal. 3d

914, -, 479 P.2d 648, 651, 92 Cal. Rptr. 288, 291 (1971); Vaughan v. Vaughan, 161 Ind.
App. 497, -, 316 N.E.2d 455, 456 (1974); Briere v. Briere, 107 N.H. 432, -, 224 A.2d 588,
591 (1966); France v. A.P.A. Transp. Corp., 56 N.J. 500, -, 267 A.2d 490, 493 (1970);
Goller v. White, 20 Wis. 2d 402, -, 122 N.W.2d 193, 196 (1963).

113. Clasen v. Pruhs, 69 Neb. 278, 283, 95 N.W. 640, 641-42 (1903).
114. 203 Neb. at 544, 279 N.W.2d at 386. The Imig Court stated that it was aware

of the problems covered in Comment k of section 895G of the Restatement (Sec-
ond) of Torts. 203 Neb. at 544, 279 N.W.2d at 386. As noted in the Restatement,
"[c] onduct involving the exercise of parental authority or supervision is essential
to the parent-child relationship. This is also true of the performance of parental
duties such as the use of care to provide a safe place to live or adequate necessaries
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proaches taken by other jurisdictions and the Restatement as to
these difficulties.

In the leading case of Goller v. White, 115 the Wisconsin
Supreme Court abrogated parental immunity for all but two situa-
tions: "(1) where the alleged negligent act involves an exercise of
parental authority over the child; and (2) where the alleged negli-
gent act involves an exercise of ordinary parental discretion with
respect to the provision of food, clothing, housing, medical and
dental services, and other care."116 These exceptions have been
narrowly construed by the courts. 1 7 In fact, the Wisconsin
Supreme Court has applied the rule of ejusdem generis 1 8 to limit
"other care", as used in the second exception,119 and accordingly
has refused to apply the immunity in cases of negligent supervi-
sion 120 and in a case where a mother allegedly failed to educate her
child properly. 12 ' This standard has been adopted by a substantial
minority of the courts. 22

Other jurisdictions have refused to adopt the somewhat rigid
exceptions carved out by the Goller Court.123 The leading case is
Gibson v. Gibson124 where the California Supreme Court found
the standard exceptions to be undesirable because of their impli-
cation that a parent has carte blanche to act negligently toward his
child within the defined categories of activity. 125 The Gibson Court

or proper instruction and training." RESTATEMENT (SECOND) OF TORTS § 895G, Com-
ment k (1979).

115. 20 Wis. 2d 402, 122 N.W.2d 193 (1963).
116. Id. at -, 122 N.W.2d at 198.
117. See Thoreson v. Milwaukee & Suburban Transp. Co., 56 Wis. 2d 231, -, 201

N.W.2d 745, 753 (1972); Thomas v. Kells, 53 Wis. 2d 141, -, 191 N.W.2d 872, 874-75
(1971); Cole v. Sears Roebuck & Co., 47 Wis. 2d 629, -, 177 N.W.2d 866, 869 (1970).

118. The rule of ejusdem generis provides that "where general words follow
words of a particular and specific meaning, the general words should not be con-
strued to their widest extent but should be held to apply only to the same general
kind or class of things specifically mentioned." Schimidt v. United States, 369 F.
Supp. 64, 66-67 (E.D. Wis. 1974).

119. See Thoreson v. Milwaukee & Suburban Transp. Co., 56 Wis. 2d 231, -, 201
N.W.2d 745, 753 (1972).

120. See Thomas v. Kells, 53 Wis. 2d 141, 191 N.W.2d 872 (1971); Cole v. Sears
Roebuck & Co., 47 Wis. 2d 629, 177 N.W.2d 866 (1970).

121. See Thoreson v. Milwaukee & Suburban Transp. Co., 56 Wis. 2d 231, -, 201
N.W.2d 745, 753 (1972).

122. RESTATEMENT (SECOND) OF TORTS § 895G, Comment j (1979); see, e.g., Rig-
don v. Rigdon, 465 S.W.2d 921, 923 (Ky. 1970); Plumley v. Klein, 388 Mich. 1, -, 199
N.W.2d 169, 172-73 (1972); Silesky v. Kelman, 281 Minn. 431, -, 161 N.W.2d 631, 638
(1968).

123. See Hebel v. Hebel, 435 P.2d 8, 14-15 (Alaska 1967); Streenz v. Streenz, 106
Ariz. 86,-, 471 P.2d 282, 285 (1970); France v. A.P.A. Transp. Corp., 56 N.J. 500,-, 267
A.2d 490, 494 (1970).

124. 3 Cal. 3d 914, 479 P.2d 648, 92 Cal. Rptr. 288 (1971).
125. Id. at -, 479 P.2d at 652-53, 92 Cal. Rptr. at 292-93.
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decided that a less rigid standard, based on the traditional concept
of reasonableness and viewed in light of the parental role, was
preferable. 126 Thus, the proper test is what "an ordinarily reason-
able and prudent parent would have done in similar circum-
stances."' 27 This standard appears to be more stringent than the
Goller test since it requires a parent to act as a reasonable parent
would, regardless of the type of activity.

The Restatement has also adopted a reasonableness standard
for conduct by a parent toward his child.128 The Restatement has
taken much of the bite out of Gibson standard by requiring palpa-
bly unreasonable action by the parent for liability to be im-
posed. 129 This indicates that a child will have a high burden of
proof in establishing his parent's negligence. 130

If the Nebraska Supreme Court were to address the question
today, it would probably adhere to a "reasonableness" standard
similar to the one adopted by the Imig Court of the "ordinary, pru-
dent spouse."' 3 1 Whether the court will adopt the Gibson standard
or the somewhat watered-down Restatement position is yet to be
determined.

INSURANCE

In addition to the impact of Imig in the law of domestic rela-
tions, the decision could have an effect in the area of insurance.
Since Imig will create liability where none existed before, it is pos-
sible that liability insurance companies will now encounter more
claims and lawsuits than before. 132

There are two factors which will relieve some of the liability
carrier's anxiety. If a claim arises out of an automobile accident
where one spouse is a passenger and the other is driving, the Ne-
braska guest statute133 will bar the action unless the driver was
grossly negligent or intoxicated. 34

Where the guest statute does not bar the claim a well-drawn
exclusion clause may. In light of past Nebraska Supreme Court

126. Id. at -, 479 P.2d at 653, 92 Cal. Rptr. at 293.
127. Id.
128. RESTATEMENT (SECOND) OF TORTS § 895G, Comment k (1979); see note 115

supra.
129. RESTATEMENT (SECOND) OF TORTS § 895G, Comment k (1979).
130. Interview with Professor J. Patrick Green, Creighton University School of

Law, in Omaha, Nebraska (Aug. 27, 1979).
131. 203 Neb. at 544, 297 N.W.2d at 386.
132. See Casey, supra note 42, at 331.
133. NEB. REV. STAT. § 39-6,191 (Reissue 1978).
134. Id.
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decisions 135 upholding certain exclusion clauses in liability insur-
ance policies, 136 it is possible that a family exclusion would be up-
held. Therefore, one writer recommends that household
exclusions be included in both homeowner and auto insurance pol-
icies to lessen the impact of the loss of familial immunity.137

Although Imig may disturb the liability insurance carriers, the
abrogation may benefit health insurers. Prior to Imig a wife could
be seriously injured by her husband, requiring hospitalization, and
the health insurer would have to pay but could not recover from
the husband or his insurer because of interspousal immunity. Al-
though the validity of subrogation clauses for medical payments
has not yet been decided by the Nebraska Supreme Court, health
insurers, such as Blue Cross or Blue Shield, may attempt to subro-
gate themselves to the insured spouse's cause of action against the
tort-feasor or his liability insurer138

Therefore, the impact of Imig should be felt in the insurance
industry although insurers will have different reactions. It re-
mains to be seen what steps will be taken to minimize the effect.

CONCLUSION

That Imig abrogated interspousal immunity for negligence in a
plane crash cannot be questioned. What remains to be seen is
Imig's impact in the future.

Although the possibility exists that the decision may be lim-
ited in its scope, an analysis of the opinion indicates that the Ne-
braska Supreme Court will, or at least should, prevent the defense
of interspousal immunity in all future cases. Barriers may, how-
ever, remain in interspousal actions. It is likely that a spouse will

135. Equity Mut. Ins. Co. v. Allstate Ins., 190 Neb. 515, 209 N.W.2d 592 (1973);
State Farm Mut. Auto. Ins. Co. v. Pierce, 182 Neb. 805, 157 N.W.2d 399 (1968).

136. In Equity Mutual the court upheld a clause which required drivers by per-
mission to be at least twenty-five years old. 190 Neb. at 516, 209 N.W.2d at 593. In
State Farm Mutual the court upheld an exclusion of a particular driver from cover-
age. 182 Neb. at 806, 157 N.W.2d at 401.

137. Casey, supra note 42, at 331-34.
138. The Nebraska Supreme Court last had a chance to address the issue in

State Auto & Cas. Underwriters v. Farmers Ins. Exch., 204 Neb. 414 (1979) but de-
cided the case on other grounds. Id. at 418.

A majority of jurisdictions uphold the validity of subrogation clauses by which
a health insurer, such as Blue Cross, or an insurer under a medical payments
clause is subrogated to the insured's cause of action for personal injuries against a
tort-feasor. Morin v. Massachusetts Blue Cross, Inc., 365 Mass 379, -, 311 N.E.2d
914, 920 n.12 (1974); see, e.g., Blue Cross of Florida, Inc. v. O'Donnell, 230 So. 2d 706,
709 (Fla. App. 1970); Collins v. Blue Cross of Virginia, 213 Va. 540,-,193 S.E.2d 782,
785 (1973). For a further discussion of the issue, see Crapwell & Greenwald, Legal
and Practice Problems Arising from Subrogation Clauses in Health and Accident
Policies, 54 MARQ. L. REV. 255 (1971).
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face a higher burden of proof or application of the doctrine of as-
sumption of risk. The extent of the barriers will depend on the
nature of the conduct and possibly the degree of risk involved.

The impact of Imig will not be limited to interspousal immu-
nity. The decision may cause some insurance executives to dis-
pair. The decision may cause the carriers to begin incorporating
exclusion or subrogation clauses into their policies.

The most important ramification of Imig will be on parental
immunity in Nebraska. The reasoning in the majority opinion
should cripple the foundation of parental immunity. The only bar-
rier will be the public policy in favor of parental descretion. This
factor may be disposed of by the application of a stricter burden of
proof or application of assumption of risk as will apparently be the
case in some interspousal actions.

William F. Hargens-'81




