
LABOR LAW-ScOPE OF NLRB REMEDIES-NLRB CANNOT ORDER

RELEASE OF CONFIDENTIAL INFORMATION IN THE ABSENCE OF

ADEQUATE SECURITY-Detroit Edison Co. v. NLRB, 99 S. Ct.
1123 (1979).

INTRODUCTION

In general the National Labor Relations Board (NLRB) and
the Supreme Court' have found an employer's refusal to disclose
relevant information to be an unfair labor practice under section
8(a)(5)2 of the National Labor Relations Act. 3 Employers have
been required to deliver information on employee wages, job eval-
uations, time studies, job classifications, and more. 4 No case, how-
ever, has dealt with whether this duty included releasing the
hiring and promotion aptitude test battery or the actual scores re-
ceived by employees on the exam.5

In Detroit Edison Co. v. NLRB, 6 the United States Supreme
Court held that the Board abused its remedial discretion by order-
ing the Detroit Edison Company to disclose this type of informa-
tion.7 The reasoning in the case was based on the lack of adequate
security given for the confidentiality of the information 8 and the
privacy interests of the employees.9

The Detroit Edison decision is important in two respects.
First, when set against the background of the general duty to sup-
ply information, the decision took an unparalleled approach focus-
ing its attention, not on whether the information requested was
relevant, but rather on the security provided for confidential infor-
mation. Second, the resolution of the confidentiality issue evi-
dences a new boundary to the scope of NLRB remedies. This
article will discuss these two aspects of the case and suggest alter-
native remedies which may be available to the Board in future
cases.

1. NLRB v. Acme Indus. Co., 385 U.S. 432, 435-36 (1967); NLRB v. Truitt Mfg.
Co., 351 U.S. 149, 153 (1956).

2. The National Labor Relations Act, 29 U.S.C. § 158(a) (5) (1976) provides in
pertinent part: "(a) It shall be an unfair labor practice for an employer- (5) to
refuse to bargain collectively with the representatives of his employees .

3. 29 U.S.C. §§ 151-169 (1976 & Supp. 1 1977).
4. See notes 60 & 103-07 and accompanying text infra.
5. Detroit Edison Co. v. NLRB, 99 S. Ct. 1123, 1125 (1979).
6. 99 S. Ct. 1123 (1979).
7. Id. at 1132.
8. Id.
9. Id. at 1133.
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THE DUTY TO SUPPLY INFORMATION

DERIVATION OF THE DUTY

Section 8(a) (5) of the National Labor Relations Act deems it
an unfair labor practice for an employer to refuse to bargain collec-
tively with his employee's union.10 This is supplemented by Sec-
tion 8(d) which provides in part that: "to bargain collectively is the
performance of the mutual obligation . .. to meet at reasonable
times and confer in good faith with respect to wages, hours, and
other terms and conditions of employment .... ,"" The require-
ment to confer in good faith became a measure of employer atti-
tude applied to the discussions of mandatory subjects of
bargaining. 12 One measure which eventually became a per se vio-
lation of the Act was an employer's refusal to supply relevant in-
formation requested by the union.13 An early case, Pioneer Pearl
Button Co.,14 dealt with financial data. 15 In that case, the employer
refused to raise wages citing the poor financial condition of the
company and refused to show its books to the union or have them
audited.' 6 Although this information was unnecessary, the com-
pany's refusal to bargain probably supported the Board's conclu-
sion that the company had no intention of signing a contract with
the union on any terms.' 7

Pioneer signaled the Board's emerging attitude toward the
duty to supply relevant information but developed no test to deter-
mine when such information must be supplied. A long line of de-
finitive decisions, starting with Singer Manufacturing Co.,18

headed towards this end.19 In Singer the Board stated that "in ex-
ploring the possibilities of reaching an agreement the open- and
fair-mindedness and sincerity of purpose required by the Act con-
templates an interchange of ideas, [and] the communication of
facts peculiarly within the knowledge of either party .... ,20

Singer set the stage for the policy reasoning behind the duty to

10. See note 2 supra.
11. 29 U.S.C. § 158(d) (1976 & Supp. 1 1977).
12. Huston, Furnishing Information as an Element of Employer's Good Faith

Bargaining, 35 U. DET. L.J. 471, 473 (1958).
13. Cox, The Duty to Bargain in Good Faith, 71 HARv. L. REV. 1401, 1422-28

(1958).
14. 1 N.L.R.B. 837 (1936).
15. Id. at 842.
16. Id.
17. Cox, supra note 13, at 1426.
18. 24 N.L.R.B. 444 (1940), enforcement granted, 119 F.2d 131 (7th Cir. 1941), cert.

denied, 313 U.S. 595 (1941).
19. Huston, supra note 12, at 475.
20. 24 N.L.R.B. at 464 n.32.
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supply requested information and stood for the proposition that if
the parties had information peculiarly within their knowledge,
good faith bargaining required that such information be disclosed
so as to enhance the possibility of agreement. 21

The general rule for the duty to supply information was made
more exacting in later cases. 22 It is now settled that the duty to
bargain imposes a general obligation to provide relevant informa-
tion when it is requested.23 This duty is based on the belief that
the union requires such information to be able to carry out its du-
ties in effectively representing its members. 24 The standard used
by the courts in determining if the employer has an obligation to
furnish information has been that of "relevance" and the courts
have held once relevance has been determined it is a per se viola-
tion of the act to withhold the information.2 5

DETROIT EDISON CO. V. NLRB

In 1971 the Detroit Edison Company decided to fill six posi-
tions in the classification of Instrument Man B at its newly con-
structed Monroe Power Plant.26 None of the Monroe applicants
were selected because none received the minimum score required
on the aptitude test given for the job.27 The union filed a grievance
on behalf of the Monroe applicants claiming that the new testing
procedure was unfair and that the company had passed over se-
nior employees in violation of the collective bargaining agree-

21. Huston, supra note 12, at 475-76.
22. Cox, supra note 13, at 1426.
23. NLRB v. Acme Indus. Co., 385 U.S. 432, 436 (1967); NLRB v. Truitt Mfg. Co.,

351 U.S. 149, 152-53 (1956).
24. NLRB v. Whitin Mach. Works, 217 F.2d 593, 574 (4th Cir. 1954), cert. denied,

349 U.S. 905 (1955); see Aluminum Ore Co. v. NLRB, 131 F.2d 485, 487 (7th Cir. 1942);
Comment, Employer Commits Unfair Labor Practice by Refusing to Allow Union
Time Study, 17 STAN. L. REv. 507, 508-09 (1965).

25. Puerto Rico Tel. Co. v. NLRB, 359 F.2d 983, 986 (lst Cir. 1969); Curtiss-
Wright Corp. v. NLRB, 347 F.2d 61, 69 (3d Cir. 1965); see Cox, The Duty to Bargain in
Good Faith, 71 HARv. L. REv. 1401, 1422-27 (1958); Annot. 17 L. Ed. 1081, 1084-85
(1967).

26. Detroit Edison Co. v. NLRB, 99 S. Ct. 1123, 1127 (1979).
27. Id. One of the posted requirements for the Instrument Man B position was

to make the cutoff score of 10.3 on the aptitude tests. The psychological test battery
used by the company consisted of the Minnesota Paper Form Board (MPFB) and
portions of the Engineering and Physical Science Aptitude Test (EPSAT). The
company used the empirical method of establishing the validity of these psycholog-
ical aptitude tests. Id. at 1126-27. For a description of the validating process, see
Detroit Edison Co., 218 N.L.R.B. 1024, 1026 (1975). The jobs were eventually filled by
promoting employees with less seniority from other units of Detroit Edison who
scored at or above the minimum score. NLRB v. Detroit Edison Co., 560 F.2d 722,
724 (6th Cir. 1977).

19791



CREIGHTON LAW REVIEW

ment.28 The union, in processing the grievance, requested certain
information on the testing process from the company.29 The com-
pany refused to release the actual test battery, the applicant's test
papers and their scores. 30 They maintained that the complete con-
fidentiality of these materials was necessary to insure the future
integrity of the tests and to protect the privacy interests of the ex-
aminees.

3 1

The union filed an unfair labor practice charge alleging that
the information requested was relevant and necessary to ade-
quately arbitrate the grievance. 32 The NLRB and the Court of Ap-
peals for the Sixth Circuit33 required the company to turn over all
of the materials directly to the union.34 Both recognized the com-
pany's interest in keeping the test battery secure but held that the
limitations on the use of the material were sufficient to protect this
interest.35

28. 99 S. Ct. at 1127. The collective-bargaining agreement provides that in the
promotion of employees, "seniority will govern whenever reasonable qualifications
and abilities of the employees being considered are not significantly different. 'Sig-
nificant difference' shall be 'head and shoulders difference' . 218 N.L.R.B. at
1027.

29. 99 S. Ct. at 1127.
30. Id. The company did, however, turn over the raw scores of those who had

taken the test with the names of examinees deleted and sample questions indica-
tive of the types of questions included in the test battery. Id. at 1128.

31. Id. at 1127.
32. Id. The grievance had proceeded to arbitration with the express under-

standing that the arbitrator's decision would not be final until there had ben a dis-
position of the unfair practice charge. The arbitrator found that the tests were a
reasonable and reliable measure of qualifications for the Instrument Man B job and
that the tests had a high degree of validity as a predictor of performance in the job
classification for which they were developed. He also found that the union's posi-
tion in the arbitration had not been compromised by the lack of access to the actual
test battery. It was sometime after this that the Board issued a complaint based on
the union's unfair labor practice charge. Id. at 1127.

33. The Administrative Law Judge found that the test battery and test scores
would be relevant to the union in the performance of its duties as the collective
bargaining agent. He found, therefore, that the company had violated section 8
(a) (5) of the National Labor Relations Act and ordered the company to turn over
the information to the union. He also found, however, that the purposes of the act
would best be effectuated if the testing materials were turned over, not to the union,
but to a qualified industrial psychologist selected by the union. 218 N.L.R.B. at 1034,
1306.

34. 99 S. Ct. at 1129. This modification was due to their belief that the union, as
the bargaining representative, should decide what should be done with the informa-
tion they request. Id.

35. Id. The Board adopted the restriction on the union's use of the materials
given by the Administrative Law Judge. The Administrative Law Judge allowed the
union to:

see and study the tests, and to use the tests and the information contained
therein to the extent necessary to process and arbitrate the grievances, but
not to copy the tests, or otherwise use them, for the purpose of disclosing
the tests of the questions to employees who have in the past, or who may in

[Vol. 13
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Narrowing the scope of its review to two major issues, the
Supreme Court reversed.36 On the confidentiality issue, the Court
held that the Board abused its remedial discretion in ordering the
employer to turn over to the union the aptitude test battery.37 Fur-
ther, it was not an unfair labor practice for the employer to refuse
disclosure of the test scores in the absence of written consent by
individual employees.3 8

The Test Battery

Employers have frequently asserted the confidentiality de-
fense to justify their refusal to disclose information, arguing that
confidentiality outweighs the importance of informed bargaining.39

It is very rare, however, to find a court decision holding that an
employer who had withheld information for whatever reason did
not violate his duty to bargain.40

Detroit Edison strayed away from this determined line of
thinking. Justice Stewart, writing for the majority, found that the
interest of the company in maintaining a valid aptitude test out-
weighed the union's interest in exploring the fairness of the com-
pany's criteria for promotion. 41 Two of the company's reasons for
maintaining test secrecy were considered.42 The company as-
serted that since the validity of the tests is tied to secrecy, disclo-
sure to employees "would not only threaten the company's
investment but would also leave the company with no valid means
of measuring employee aptitude. '4 3 The Board's contention that

the future take these tests, or to anyone (other than the arbitrator) who
may advise the employees of the contents of the tests. After the conclusion
of the arbitration proceeding. . . .all copies of the battery of tests shall be
returned to Respondent.

218 N.L.R.B. at 1036. The Court of Appeals also adopted these restrictions in its
enforcement of the Board's order. 560 F.2d at 726.

36. 99 S. Ct. at 134.
37. Id. at 1130.
38. Id.
39. Comment, Employer's Duty to Supply Economic Data for Collective Bar-

gaining, 57 COLuM. L. REV. 112, 122 (1957) [hereinafter cited as Duty to Supply Eco-
nomic Data.]

40. Relevant information need not always be disclosed. R. GORMAN, BASIC
TEXT ON LABOR LAw 416 (1976); see, e.g., Shell Oil Co. v. NLRB, 457 F.2d 615, 619 (9th
Cir. 1972) (court refused to enforce Board orders requiring disclosure when the
union has been unwilling to bargain about its needs); NLRB v. Roberts S. Abbott
Pub. Co., 331 F.2d 209, 213 (7th Cir. 1964) (court found that the reason behind the
union's request for financial data was to publicly harass the Company and held that
the information need not be disclosed); cf. Kroger Co. v. NLRB, 399 F.2d 455, 458
(6th Cir. 1968) (no disclosure of operating ratio data where interests of employer
predominated).

41. 99 S. Ct. at 1130-34.
42. Id. at 1130.
43. Id.
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the specific protective provisions in its order would protect the se-
curity of the test battery was found unpersuasive."

The Court relied on the flexibility it granted itself in NLRB v.
Truitt Manufacturing Co. 45 where it held that the duty to supply
information under section 8(a) (5) turns upon the circumstances of
each case.46 The circumstances of Detroit Edison were the com-
pany's freedom under the collective bargaining contract to use ap-
titude tests as a criterion for promotion;47 the empirical validity of
the tests; 4 8 the relationship between secrecy and test validity;49 the
cost involved in validating the tests;50 and the substantial doubt of
whether the union would be subject to a contempt citation were it
to ignore the restrictions on the use of the test materials. 5 1 Given
these circumstances and the interests of both the company and the
union, Justice Stewart concluded that the Board identified "no jus-
tification for a remedy granting such scant protection to the com-
pany's undisputed and important interest in test secrecy.... 52

The interests of other companies who use the same tests were
not considered by the Court.5 3 The Board's decision would have
had the same negative effects on those companies also since the
validity of their exams would be diminished by public availability
of the test questions. 54

The Court was dealing, here, with an area of law which was
extremely important and it did not blindly follow the remedy given

44. Id. at 1131. Justice Stewart even highlighted the acknowledgement by the
Board of a strong public policy against disclosure of employment aptitude tests. Id.
at 1130.

45. 351 U.S. 149 (1956).
46. Id. at 153.
47. 99 S. Ct. at 1131.
48. See note 27 supra.
49. 99 S. Ct. at 1131.
50. Id. at 1130. The company had spent "tens of thousands of dollars in validat-

ing these studies and tests which were utilized in this case. Detroit Edison
Co., 218 N.L.R.B. 1024, 1029 (1975).

51. 99 S. Ct. at 1131. The court reasoned that since the union was not a party to
the enforcement proceeding in the Court of Appeals, the scope of an enforcement
order would be problematic under section 10(e) of the Act because it is limited "by
Rule 65(d) of the Federal Rules of Civil Procedure making an injunction binding
only 'upon the parties to the action ... and those persons in active concert or par-
ticipation with them ... '" Id.

52. Id. at 1132.
53. These standardized tests are "widely used." 218 N.L.R.B. at 1026. As a re-

sult, their security was also important to other companies. In fact, the Chamber of
Commerce of the United States, the American Society of Personnel Administration,
and the International Personnel Management Association filed amici curiae briefs
in support of Detroit Edison. 12 LAw REPRINTS, LABOR SERIES, No. 4, PETITION AND
BRIEFS, DETROIT EDISON Co. v. NLRB, 161, 229 (1979) [hereinafter cited as BRIEFS].

54. Brief of Petitioner, BRIEFS, supra note 53, at 82.

[Vol. 13
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to the union by the Board.55 In the future the Board and the courts
must consider the need to protect the confidentiality of requested
information before ordering its release to the union.

The Test Scores

The Court also declined to enforce the Board's order that the
company turn over the actual test scores of the named examin-
ees.5 6 Applying a balancing approach, it held that, in light of im-
portant privacy interests of individual employees, the burden on
the union to secure employee consent was small in comparison to
the burden on the company5 7 if those privacy interests were vio-
lated.

5 8

Although the Supreme Court has not ruled on a privacy re-
lated area in Board orders, lower court decisions have rejected em-
ployer contentions that information should not be disclosed due to
a violation of the employee's privacy. 59 These cases have generally

55. One of the necessary effects of the Court's decision is that it removes the
accessibility of the tests from the bargaining process. Up until this time the union
could use this in obtaining a bargained-for concession from the employer for the
benefit of the employees. NLRB v. Magnavox Co., 415 U.S. 322, 328 (1974) (Stewart,
J., dissenting). Although this upsets the delicate balance achieved in the give and
take of negotiations, Id. at 330, its effect is lessened because the Court is still al-
lowing the release of information if adequate security is given. See notes 102-04 and
accompanying text infra.

56. 99 S. Ct. at 1133.
57. This part of the decision, itself, raises an interesting question. Who should

protect the interests of the employee? The Court states that the "Company's inter-
est in. . . the testing program is well founded." Id. The Court, though, in reaching
that conclusion makes the underlying assumption that preserving the privacy inter-
ests of the employees is the duty of the company. Section 9(a) of the Act states,
however, that the union shall be the "exclusive" representative of the employees.
29 U.S.C. § 159(a). It is arguable that this puts the burden of the privacy interest of
the employees on the union.

Section 9(a) directs an employer not to bargain on matters of rates of pay,
wages, hours, or other conditions of employment with any individual other than the
majority representative. See R. GORMAN, supra note 40, at 375. The company, it can
be argued, by insuring the employee, itself, that the test scores will not be released
is bypassing the union in representing the employees on their privacy. The logical
conclusion of this argument is that the company would be required to release any
relevant information to the union and if employee privacy concerns existed it would
be between the employee and his representative. But cf. H. WELLINGTON, LABOR
AND THE LEGAL PROCESS 184-98 (1968) (suggesting it is the Government and the
courts which must protect the employee from the union).

Section 9(a) has not been extended thus far, however. See generally R.
GORMAN, supra note 40, at 374-98. The Court properly recognizes the employer's
duty to protect employee privacy. See note 61 and accompanying text infra.

58. 99 S. Ct. at 133.
59. See, e.g., Utica Observer-Dispatch, Inc. v. NLRB, 229 F.2d 575, 576 (2nd Cir.

1956); NLRB v. Item Co., 220 F.2d 956, 959 (5th Cir. 1955). See generally R. GORMAN,
supra note 40, at 417; C. MORRIS, THE DEVELOPING LABOR LAW 321 (1971).
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required disclosure of financial information. 60 In Detroit Edison,
the Court recognized the ever increasing concern with individual
privacy and incorporated it into its decision.6 1 It is interesting to
note that the opinion rejected the company's argument that the
test scores should not be released because the union's need for the
information was not sufficiently weighty to require a breach of its
industrial psychologist's code of professional ethics. 62 The ethical
standards of a private organization could not defeat the statutory
obligation of the company to disclose the information.63 In making
this balance, then, the decision considered only the interests of the
company in protecting employee privacy on one hand and the in-
terests of the union to adequately process the grievance under the
Act on the other.64 The balance was tipped in favor of the com-
pany.

A NEW STANDARD TO ANALYZE BOARD REMEDIES FOR
COLLECTIVE BARGAINING

Detroit Edison fashions a new boundary for the scope of reme-

dies available to the NLRB. To define that new boundary, it is par-

amount to review other major constraints 65 put on NLRB remedies
by the courts. This encompasses examining the source of and pur-
poses for the remedial power granted to the Board; the courts'

treatment of the uses of that power in establishing the existing

boundaries; the new boundary created by Detroit Edison; and the
alternative remedies available to the Board which would have
been within the borders of that new boundary.

60. See, e.g., NLRB v. F. W. Woolworth Co., 352 U.S. 938, 938 (1956) (per curiam)
(individual earnings); Curtiss-Wright Corp. v. NLRB, 347 F.2d 61, 74 (3rd Cir. 1965)
(wage rates, economic benefits, and job evaluations); Aluminum Ore Co. v. NLRB,
131 F.2d 485, 488 (7th Cir. 1942) (wage rates). See generally Duty to Supply Eco-
nomic Data, supra note 39, at 133.

61. 99 S. Ct. at 1133. The Court considered the ordinary human sensitivity to
the release of information which reflects on individual competency, and the forceful
recognition of this interest by state and federal legislation as indicative of the mod-
ern day importance of privacy with respect to information in personnel files. Id. at
1133 n.16.

62. Id. at 1132-33.
63. Id.
64. Id. at 1132-34.
65. Normally where the courts are involved in reviewing the discretion of lower

courts, administrative proceedings, or NLRB orders, many constraints and limita-
tions of different and conflicting degrees can be found. To attempt to define all of
these constraints which make up the total boundary of NLRB remedies would go
beyond the scope of this casenote. Therefore only the major boundaries applicable
to highlighting where the Detroit Edison decision fits in will be discussed.

[Vol. 13
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THE REMEDIAL POWER

The source of remedial power given to the NLRB is rooted in
section 10(c) of the National Labor Relations Act.66 Congress gave
the Board a relatively free hand in effectuating the policies of the
Act and the Court has generally responded accordingly by giving
the Board broad discretion. 67 In fact, the Supreme Court has cau-
tioned lower courts against substituting their judgment for that of
the Board's. 68 After all, the Board was created so that experts in
the field could deal with the complex problems present in labor-
management conflicts. 69 That remedial power is, however, limited
to effectuating the objectives 70 outlined by Congress in section 1 of
the Act:7 1 free collective bargaining; free selection in the choice of
bargaining representatives; and freedom to engage in or refrain
from concerted activities for the mutual aid and protection of the
employees. 72 The remedy given by the Board must accord with
and further these statutory objectives. 73 The primary objective on
which the Detroit Edison decision is focused and which section
8(a) (5)74 was intended to implement is that of free collective bar-
gaining.

7 5

THE SCOPE OF REMEDIAL POWER

Although the Board has been given broad discretion,7 6 subject

66. The National Labor Relations Act, 29 U.S.C. § 160(c) provides that once the
Board is of the opinion that an unfair labor practice has been committed, "then the
Board shall state its findings of fact and shall issue and cause to be served on such
person an order requiring such person to cease and desist from such unfair labor
practice, and to take such affirmative action ... as will effectuate the policies of this
[Act]." Id.

67. Fibreboard Paper Prod. Corp. v. NLRB, 379 U.S. 203, 216 (1964); NLRB v.
Seven-Up Bottling Co. 344 U.S. 344, 346 (1953).

68. E.g., NLRB v. Link-Belt Co. 311 U.S. 584, 600 (1941); D. McDOWELL & K.
HUHN, LABOR RELATIONS AND PUBLIC POLICY SERIES, REPORT No. 12, NLRB REME-
DIES FOR UNFAIR LABOR PRACTICES 6-7 (1976); cf. NLRB v. Seven-up Bottling Co., 344
U.S. 344, 346 (1953) (the power granted by Congress is for the Board to wield, not for
the courts).

69. NLRB v. J. Weingarten, Inc., 420 U.S. 251, 266 (1975); NLRB v. Seven-Up
Bottling Co., 344 U.S. 344, 346 (1953); Republic Aviation Corp. v. NLRB, 324 U.S. 793,
800 (1945). But see J. Getman & S. Goldberg, The Myth of Labor Board Expertise, 39
U. CHI. L. REV. 681, 681-98 (1972).

70. The National Labor Relations Act, 29 U.S.C. § 151 (1976 & Supp. 11977).
71. Beth Israel Hosp. v. NLRB, 437 U.S. 483, 501 (1978); Virginia Elec. & Power

Co. v. NLRB, 319 U.S. 533, 540 (1943).
72. D. McDOWELL & K. HUHN, supra note 68, at 9.
73. Id.
74. See note 2 supra.
75. This article will limit itself to the scope of remedies available to the Board

for violations of this objective.
76. See note 67 supra.
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to limited judicial review, 77 the courts have not placed blind trust
in the Board's orders.78 On the contrary, the courts have devel-
oped certain restraints which define boundaries for the Board's re-
medial powers. 79 Each time it is held that the Board abused its
remedial discretion in a new area, a new parameter limiting Board
action is added.80 That Detroit Edison has had this effect is appar-
ent from an analysis of some of the major limits on Board powers
fashioned in previous cases.8 1

One major constraint set on the Board's ability to order the
release of information is that the information sought must be rele-
vant.8 2 A second constraint is that the information must not be in
such a form that it is unduly burdensome for the company to fur-
nish what is requested. 83 In Detroit Edison the Court assumed the
relevancy of the information sought8 4 and since the information
could be supplied in a form that was not unduly burdensome, the
company ordinarily would have been expected to release it.85 The
Board's remedy, having met the relevancy and burden tests for the
release of information, was within the legitimate scope of its reme-
dial powers.88

77. Beth Israel Hosp. v. NLRB, 437 U.S. 483, 501 (1978) (quoting NLRB v. Truck
Drivers Union, 353 U.S. 87, 96 (1957)).

78. Service Employees Local 250 v. NLRB, 600 F.2d 930, 939 (1979); D. McDow-
ELL & K. HUHN, supra note 68, at 7.

79. D. McDOWELL & K. HUHN, supra note 68, at 7.
80. See generally R. GORMAN, supra note 40, at 532-39; see also Rabin,

Fibreboard and the Termination of Bargaining Unit Work. The Search for Stan-
dards in Defining the Scope of the Duty to Bargain, 71 COLUM. L. REV. 803, 810-16
(1971).

81. See note 65 supra.
82. See note 23 supra.
83. Lodges 743 and 1746, International Assoc. of Machinists v. United Aircraft

Corp., 534 F.2d 422, 460 (2nd Cir. 1975); NLRB v. General Electric Co., 418 F.2d 736,
752 (2nd Cir. 1969), cert. denied, 397 U.S. 965 (1970). See generally C. MORRIS, supra
note 59, at 314-15.

84. The Court held that the company was precluded from raising the issue of
relevance by section 10(e) of the Act, 29 U.S.C. § 160(e) (1976), because of the com-
pany's failure to raise it before the Board. 99 S. Ct. at 1129.

85. The Board's remedy intended just that. Detroit Edison Co., 218 N.L.R.B.
1024, 1036 (1975). The remedy given by the Board was an order to the company to
cease and desist from refusing to bargain collectively with the union by refusing to
furnish the union with information relevant and reasonably necessary to the
processing of the employees' grievances. Id.

86. Justice White in his dissent argued that the remedy given by the Board for
violations of the Act will not be disturbed unless it can be shown that the order is "a
patent attempt to achieve ends other than those which can fairly be said to effectu-
ate the policies of the Act." 99 S. Ct. at 1134 (White, J., dissenting) (quoting
Fibreboard Paper Products Co. v. NLRB, 379 U.S. 203, 216 (1964); Virginia Elec. &
Power Co. v. NLRB, 319 U.S. 533, 540 (1943)). No alternative "ends" could have been
achieved here. The Board's sole purpose in adopting the remedy of the Administra-
tive Law Judge was to stop a violation of the collective bargaining agreement. 218
N.L.R.B. at 1024.

[Vol. 13
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But the Board's order was subject to other limits also. The
remedy must effectuate the primary purpose of the National Labor
Relations Act 87 without conflicting with any of the specific objec-
tives 88 of the Act.89

Prior cases indicate that a Board remedy will be upheld if it is
within these limitations even though it clearly imposes some re-
straints on the management's right to conduct the company's busi-
ness.90 For example, in Fibreboard Paper Products Co. v. NLRB, 91

the Court upheld a Board order requiring an employer to reinstate
employees with backpay as a remedy for the company's refusal to
bargain.92 The refusal to bargain resulted from the employer's uni-
lateral conduct substituting an independent contractor's employ-
ees for employees of the bargaining unit.93 Even though the
findings of the Board with respect to the employer's refusal to bar-
gain and the reinstatement order impinged on managerial discre-
tion and company finances, the Supreme Court upheld the Board's
action since it effectuated the basic policies of the NLRA. 94

The Board's order in Detroit Edison was designed to provide
the union with information necessary to its role as bargaining
agent in the administration of the collective bargaining agree-
ment.95 It is reasonable to suppose that an order supporting the
union's meaningful participation in the grievance process furthers
the Act's primary purpose of facilitating collective bargaining. 96 In
addition, the Board's action did not interfere with any of the spe-
cific objectives of the National Labor Relations Act.97 Therefore,

87. See notes 90-94 and accompanying text infra.
88. See notes 71 & 72 and accompanying text supra.
89. H. K. Porter Co. v. NLRB, 397 U.S. 99 (1970). In H. K. Porter, the Supreme

Court invalidated the Board's remedy because the order, which, in effect was a
forced contract term, created a conflict with free collective bargaining. Id. at 108.

90. See D. McDOWELL & K. HUHN, supra note 68, at 10.
91. 379 U.S. 203 (1964).
92. Id. at 209.
93. Id. at 206-07.
94. Id. at 216.
95. Detroit Edison Co., 218 N.L.R.B. 1024, 1024 (1975); see note 85 supra.
96. The primary rationale of the majority in Detroit Edison in prohibiting the

release of the test information was its concern about the effect the disclosure would
have on the company. 99 S. Ct. at 1131. Since the remedy did effectuate the primary
policy of the Act, however, the adverse effect on the company should not, alone,
invalidate the Board's remedy.

It should also be noted that the Board's order was harsher on the company in
Fibreboard than in Detroit Edison. The effect of the remedy given in Fibreboard
was to force the company to reinstate the union employees with back pay. The
remedy weighs heavily because by the time the Supreme Court decided the case it
was five years since the company let the employees go. 379 U.S. at 203-09. Yet, in
Fibreboard the Court upheld the Board's remedy and in Detroit Edison it did not.
Id.; 99 S. Ct. at 1132.

97. See note 72 and accompanying text supra. The Board's remedy was
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requiring the company to release the test battery was not beyond
any previously identified limits on Board remedial powers.

The application of the existing scope of NLRB remedies to the
facts of Detroit Edison suggests that the Board's order should have
been upheld. But it was not. There must, therefore, be a new limit
to the scope of remedies available to the Board and the stage has
been set by the majority in Detroit Edison to formulate and define
that new boundary.

THE NEW BOUNDARY

The importance of the Detroit Edison decision will ultimately
ride on its predictive value to future Board decisions approaching
this new boundary. At first glance the Court's decision seems to
hold that a test battery is not a mandatory subject of bargaining9"
or at least an item not subject to union access in processing griev-
ances.9 9 Upon further reflection, however, it becomes clear that
the Court is not necessarily saying the union can not obtain the
testing information. The principle of Detroit Edison appears to be
that the union may have access to the testing information but only
if adequate security is provided to maintain its validity.100 This
new limit to the scope of NLRB remedies, focuses on the security
given to confidential information requested, prompting an inquiry
as to what is and is not confidential information, and the security
necessary to protect that confidentiality.

On confidentiality, we know from Detroit Edison that psycho-
logical aptitude tests are confidential because the tests are used
for hiring and promotions, they are psychologically validated, and
secrecy is the key to their successful use.10 1 Additionally, if the
battery was exposed, the company would lose a considerable in-
vestment and they would be left without an accurate predictor of
job performance. 10 2 On the other side of the spectrum, information
on employee's wages, 10 3 merit increases, 10 4 job classifications, 105

designed to further free collective bargaining. 218 N.L.R.B. at 1024. Ordering the
release of the testing information did not conflict with the other two objectives of
the Act-free selection of bargaining representatives and freedom to engage in con-
certed activities. Id.; see D. McDOWELL & K. HUHN, supra note 68, at 11. See gener-
ally R. GORMAN, supra note 40, at 532-39.

98. 29 U.S.C. Section 159(a) establishes the mandatory subjects of bargaining.
99. See generally R. GORMAN, supra note 40, at 496-531.

100. See 99 S. Ct. at 1131.
101. Id. at 1130.
102. Id.
103. See NLRB v. F. W. Woolworth Co., 352 U.S. 938, 938 (1956) (per curiam).
104. E.g., NLRB v. J. H. Allison & Co., 165 F.2d 766, 770 (6th Cir. 1948), cert. de-

nied, 335 U.S. 814 (1948).
105. NLRB v. Rockwell-Standard Corp. 410 F.2d 953, 957 (6th Cir. 1969).
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bonus computations, 10 6 and competitor's wage rates 10 7 is not con-
sidered confidential and, therefore, does not require any kind of
security. 108

Due to the lack of any substantial trend dealing with requests
for confidential information'0 9 and the absence of cases requiring
substantial security measures, 110 the predictability of Detroit
Edison must be based on its facts."' At one end of the spectrum
is the critical and expensive test battery and at the other end is
financial information. The new boundary is thus defined. All cases
above Detroit Edison and below the financial data cases are clear.
The width of the boundary is as wide as the gray area remaining
between these two ends and only future cases will more clearly
define that limit.

ALTERNATIVE REMEDIES

One question remains to be answered. Since the Board
abused its remedial discretion in this case, what remedy could the
Board have given which would have provided security sufficient to
meet the standards set forth by the Court? One suggestion is that
the Board could have followed the Administrative Law Judge and
ordered that the tests be turned over only to an industrial psychol-
ogist selected by the union. 12 This remedy, however, would cer-
tainly change the color and scope of possible remedies in the
future. Previously, the unions have been the sole collective bar-
gaining unit through which grievances were processed. 113 The un-
ions have maintained, and the courts have upheld, their positions
as sole administrators of the grievance process." 4 This remedy
would bring a third party into the process-a party who not only
gives an expert opinion but makes an independent judgment, on
the subject giving rise to the grievance." 5 Justice White in his dis-

106. NLRB v. Rubatex Corp., 601 F.2d 147, 150 (4th Cir. 1979).
107. General Electric Co. v. NLRB, 466 F.2d 1177, 1183 (6th Cir. 1972).
108. See generally D. McDowELL & K. HUHN, supra note 68, at 217; C. MORRIS,

supra note 59, at 316-20.
109. See generally R. GORMAN, supra note 40, at 409-17.
110. See Duty to Supply Economic Data, supra note 39, at 122-23.
111. Professor Huston says that the only safe generalization to make in this area

is that it is risky to generalize. "The courts and the Board have made it abundantly
clear that the determination of whether there has been compliance with the obliga-
tion to bargain in good faith, depends ultimately on the facts and circumstances of a
particular case." Huston, supra note 12, at 474 (citing Trial Examiner, Sidney L.
Feiler in McLean-Arkansas Lumber Co., 109 N.L.R.B. 1022 (1954)).

112. 218 N.L.R.B. at 1036.
113. See R. GORMAN, supra note 40, at 374.
114. Id. at 374-75.
115. 99 S. Ct. at 1136 (White, J., dissenting).
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sent stated that bringing in a third-party psychologist "is funda-
mentally at odds with the basic structure of the bargaining
process." 116 He reasoned that the paramount responsibilities and
obligations for representation were conferred by Congress on the
union. 117 Additionally, to require that the tests be turned over only
to a qualified industrial psychologist would infer that the area of
aptitude testing is insulated from interference outside the realm of
the psychologist. 1 8 From the opinion of the Board' 19 and the
Sixth Circuit Court of Appeals, 120 it is apparent that this remedy
would not be easily accepted 12 1 and whether or not it is accepted
would depend on the alternatives available to the Board in trying
to adequately protect the security of the tests.

Another possible remedy which the Board could have offered
was to have union officials study the test battery at the company's
office and in the presence of company officials. In this way union
officials would have access to the test battery and could inspect it
themselves or bring an industrial psychologist to scrutinize the
exam. The company would be satisfied because the test's security
would be assured since the original test battery would not leave
that room and no copies would be made. It would also protect the
company's greatest fear, that of inadvertent leaks. 12 2 In Equitable
Gas Co.123 the company, in its brief to the Administrative Law
Judge, stated that if the union desired expert evaluation of the test
there is no reason the company would not allow inspection of the
documents at its offices. 124 The Administrative Law Judge con-
cluded that had this position ever been stated to the union, he
would have found that the company had satisfied its obligation
under section 8(a) (5) of the Act.125 A corollary alternative of this
would be to have a company representative bring the tests to the
union and stay with them while the tests were examined.

The possible avenues for protecting the tests are limited and
the majority in Detroit Edison gave no guidance on what security
measures would be adequate. Since the Detroit Edison Company

116. Id.
117. Id.
118. No evidence was given which indicated that a psychologist is the only per-

son qualified to interpret the test battery. Additionally, even if some area were ex-
clusively in the realm of the psychologist, certainly not all areas would be.

119. 218 N.L.R.B. at 1024.
120. 560 F.2d at 726-27.
121. Id; see note 34 and accompanying text supra.
122. 99 S. Ct. at 1132.
123. 227 N.L.R.B. 800 (1977).
124. Id. at 803.
125. Id.
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was satisfied with the third-party psychologist approach, 126 it is
reasonable to assume that at least that security measure would
suffice. What lesser measures of security will be acceptable must
be left to future cases.

CONCLUSION

In Detroit Edison Co. v. NLRB the United States Supreme
Court held that the NLRB abused its discretion by ordering the
company to release a psychological aptitude test battery and the
test scores of named employees directly to the union without ade-
quate safeguards to protect the confidentiality of the materials.
Generally, if the information sought was relevant, it would be a
violation of section 8(a) (5) of the NLRA for a company to refuse to
furnish whatever was requested. The Court evaluated the consid-
erable risk involved to the company if the tests were revealed and
determined that the safeguards given by the Board were inade-
quate. Additionally, with the ever increasing concern for individ-
ual privacy evidenced by Congressional legislation and judicial
decisions, the Court held that the test scores of named employees
could only be turned over with the written consent of the individ-
ual employees.

The Detroit Edison decision had the effect of establishing a
new boundary to the scope of remedies available to the NLRB.
That boundary defined an upper limit of confidential information
disclosure which requires sufficient security to prevent inadver-
tent leaks of the information. The gray area which remains in this
new boundary lies between the established standard of full disclo-
sure of financial information and the Detroit Edison standard of
adequate security for certain confidential information. The pre-
dictability of the decision must rest with the facts of Detroit
Edison combined with a balancing approach to the interests in-
volved.

Finally, if test batteries can be adequately protected only by
permitting an independent industrial psychologist to evaluate the
examination on behalf of the union, Detroit Edison may have the
result of incorporating a third party into the grievance process.
This result may be fundamentally at odds with the notion that the
union is the exclusive representative of employees in the collective
bargaining process. This outcome could be averted if both the
union's interest in processing the grievance and the employer's
need for security over confidential information can be protected by

126. 99 S. Ct. at 1128.
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permitting union officials to view the test battery only in the pres-
ence of company officials. Thus, the Detroit Edison decision may
have a far reaching impact on the scope of NLRB remedies and the
duty to supply information.

David G. Ehrhart-'81


