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ADMINISTRATIVE LAW

Each year the United States Court of Appeals for the Eighth
Circuit conducts extensive judicial review of administrative
agency action involving the various departments, agencies and
commissions of the federal government.' In 1979 the Eighth Cir-
cuit heard over two dozen appeals involving administrative action.
This article will examine the more significant of these. The depart-
ments and agencies involved in the cases that shall be analyzed
include: the Environmental Protection Agency, the Social Secur-
ity Administration, the Department of Labor, and the Department
of Agriculture's Food and Nutrition Service.

ENVIRONMENTAL PROTECTION-THE WATER POLLUTION
CONTROL ACT AMENDMENTS OF 1972 AND

EFFLUENT LIMITATIONS

The Water Pollution Control Act Amendments of 19722 granted
the Environmental Protection Agency (EPA) the power to limit in-
dustrial water pollution discharge-technically known as effluents 3

within prescribed time limitations.4 The Act empowers the EPA to
issue point source permits to polluters specifying maximum efflu-
ent discharge levels that EPA discretion shall allow.5 In addition
the Act requires polluters to use the "best practicable control tech-
nology currently available" (BPCTCA) in pollution control de-
vices. 6 It is important to note that the statute and its underlying
regulations do not provide for instances when manufacturers, for
reasons beyond their control, are not able to meet the maximum
allowable effluent discharge levels even though they are utilizing
BPCTCA. These occurrences, termed excursions, oftentimes re-
sult after heavy rainfalls, mechanical sewage failures, and similar
circumstances which affect industiral areas that discharge efflu-
ents.

7

EPA's refusal to take excursions into account in the issuance
of point source permits was the issue before the Eighth Circuit in
Corn Refiners' Association, Inc. v. Costle.8 This was the latest in a

1. See 5 U.S.C. §§ 701-706 (1976).
2. See 33 U.S.C. §§ 1251-1376 (1976).
3. See id. § 1362(11).
4. 33 U.S.C. § 1311, 1316 (1976).
5. Id. § 1342(a). Point source is defined in 33 U.S.C. § 1362(14) (1977).
6. 33 U.S.C. § 1311(b)(1)(A) (1976).
7. Corn Refiners Ass'n, Inc. v. Castle, 594 F.2d 1223, 1224 (8th Cir. 1979).
8. 594 F.2d 1223 (8th Cir. 1979).
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series of cases involving effluent limitations, EPA's authority to
pursue the limitations, the validity of the National Pollutant Dis-
charge Elimination System,9 and jurisdiction over these controver-
sies.10 The issue in Corn Refiners' was whether the EPA clearly
erred by failing to make any express provision which would allow
permit authorities to insert appropriate provisions in point source
permits to account for excursions.1

The Corn Refiners' Association averred that even a mill using
BPCTCA may occasionally experience an excursion.12 Therefore,
allowances for excursions must be made in point source permits or
the EPA will be imposing a standard on grain millers greater than
that imposed by the Act.13 The EPA argued that requiring excur-
sion allowances would not further the purposes of the Act or would
serve to frustrate it altogether.' 4

Relying principally upon Weyerhaeuser Co. v. Costle,'5 the
Eighth Circuit upheld the EPA's denial of excursion allowances in
point source permits.16 The court noted that allowing for the ex-
cursions would hamper the efforts of the EPA to force technology 17

and thus further the purposes of the Act.' 8 The legislative history
of the Act was also considered, and the court found that Congress
intended the EPA to have swift and direct enforcement power, a
power that would be impeded if the excursion allowances were
granted.19

The court's decision in Corn Refiners' was in line with most of

9. The National Pollutant Discharge Elimination System is the method by
which the EPA issues point source permits. Arnold, Effluent Limitations and
NPDES: Federal and State Implementations of 1972, 15 BosT. CAL. INDUS. & COM-
MER. L. REV. 767, 733-78 (1974).

10. 594 F.2d at 1224. Many of the issues raised by the Water Pollution Control
Act Amendments of 1972 were resolved before the Supreme Court of the United
States in E.I. du Pont de Nemours & Co. v. Train, 430 U.S. 112, 126-37 (1976). During
the pendency of Du Pont, the case of Grain Processing Corp. v. Train, 407 F. Supp.
96 (S.D. Iowa 1976), in which the EPA's existing effluent limitation regulations were
held to be invalid, was appealed to the Eighth Circuit. The circuit court called for
an interim remand of the case back to the EPA to enable the parties to resolve as
much of the controversy as possible while the outcome of du Pont was pending. All
the issues were settled by the parties except for the one returning to the circuit
court in Corn Refiners. See 594 F.2d at 1224.

11. Id.
12. Id. at 1225.
13. Id.
14. Id.
15. 590 F.2d 1011 (D.C. Cir. 1978).
16. 594 F.2d at 1226.
17. Technology forcing is a doctrine whereby the agency provides incentives to

improve the state of pollution control technology, R. STEWART & J. KRIER, ENVIRON-
MENTAL LAW AND PoLIcy 515-16 (2d ed. 1978).

18. 594 F.2d at 1226.
19. Id.
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the effluent limitation cases heard in the other circuits. 20 The most
significant case in which a circuit court has held contrary to the
Eighth Circuit's holding in Corn Refiners' is Marathon Oil v.
EPA,2 1 decided by the Ninth Circuit Court of Appeals in 1977. The
reasoning behind the Marathon Court's decision was similar to the
argument made by the appellant in Corn Refiners'; that unless ex-
cursion allowances are made in permits the EPA imposes a stan-
dard on polluters greater than that imposed by the Act.22 The
decision by the Eighth Circuit in Corn Refiners', however, gives
wider effect to the Congress' intent to foster EPA discretion in fur-
thering environmental protection and forcing advances in environ-
mental technologies.

2 3

SOCIAL SECURITY-DISABILITY BENEFITS

Social Security disability benefit cases were the most frequent
form of administrative appeal heard before the Eighth Circuit in
1979. The cases are noteworthy, being indicative of trends within
the court as to its approach to these types of appeals. Most of the
appeals involve either the claimant's or the agency's evidentiary
burden over the question of eligibility for benefits, though other
important aspects of this type of Social Security claim surface in
review of these cases as well.

FINALITY OF DECISION

Within the Social Security Act,24 section 205 establishes the
rules of procedure which must be followed when the claimant
seeks, or the Social Security Administration awards, benefits.25

Subpart (b) of that section directs the Secretary of Health, Educa-
tion, and Welfare to determine which applicants qualify for bene-
fits, and grant applicants a hearing, should they request one, after
the initial determination has been made.26 The section also autho-
rizes the Secretary to administer oaths, examine witnesses, and
receive evidence for the purpose of establishing an administrative

20. Accord, United States Steel Corp. v. Train, 556 F.2d 822, 842 n.33 (7th Cir.
1977); American Petroleum Inst. v. EPA, 540 F.2d 1023, 1035-36 (10th Cir. 1976), cert.
denied sub. nom. Exxon Corp. v. EPA, 430 U.S. 922 (1977); Weyerhaeuser Co. v.
Costle, 590 F.2d 1011, 1057 (D.C. Cir. 1978).

21. 564 F.2d 1253 (9th Cir. 1977).
22. Id. at 1272-73. It is interesting to speculate what influence the nature of

appellant Marathon's industry might have had on the court's decision.
23. 594 F.2d at 1226.
24. 42 U.S.C. §§ 301-1396 (1976).
25. Id. § 405.
26. Id. § 405(b).
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record.27 Section 205(g) of the Act provides that an individual may
seek judicial review of any final decision by the Secretary in the
District Court of the United States for the district in which such
individual resides or conducts business. 28 This is in furtherance of
the long-standing doctrine of exhaustion of administrative reme-
dies.29 Section 205(h) concerns itself with the finality of the Secre-
tary's decisions as to benefits, and precludes review of any such
decisions except as provided in the Act.30 Sheehan v. Secretary of
HEW,31 exemplifies the Eighth Circuit's treatment of the finality
issue arising under these sections.32

In Sheehan the claimant's application for disability benefits
was denied by the Secretary and an Administrative Law Judge
AUJ) after a hearing.33 The claimant then filed a late appeal to the
Appeals Council which refused to grant the claimant a time exten-
sion for lack of good cause.34 The claimant then appealed to the
district court which reversed the Secretary's final decision and
awarded benefits.35 The Secretary appealed to the Eighth Cir-
cuit.

36

In reversing the award of benefits the Eighth Circuit held that
the district court was without jurisdiction to properly review the
Appeals Council denial of a time extension.3 7 In applying the stat-
ute and applicable regulations to the facts in Sheehan,38 the court
noted that although the denial of a request for review of a presid-
ing officer's decision is a final decision, a dismissal by the Appeals

27. Id.
28. Id. § 405(g).
29. See K. DAVIS, ADMINISTRATIVE LAW TEXT §§ 20.01-.10 (3d ed. 1972).
30. 42 U.S.C. § 405(h) (1976).
31. 593 F.2d (8th Cir. 1979).
32. Id. at 325.
33. Id. at 324. An ALU is a hearing examiner who presides over agency hear-

ings. See 6 U.S.C. §§ 556, 3105 (1976).
34. Id.
35. Id.
36. Id.
37. Id. In so holding, the court relied on Califano v. Sanders, 430 U.S. 99 (1977),

in which the Supreme Court of the United States held that section 205(g) of the
Social Security Act "cannot be read to authorize judicial review of alleged abuses of
agency discretion in refusing to reopen claims for social security benefits." 430 U.S.
at 107-08. It is interesting that the court relied on Sanders here rather than Ensey v.
Richardson, 469 F.2d 664 (8th Cir. 1972), which is more on point and provides less
generalized authority for the Sheehan holding. See 469 F.2d at 964-66. But because
the claimant here alleged an abuse of administrative discretion in the denial of a
time extension, coupled with the fact that this was a case of first impression for the
Eighth Circuit, the court cited Sanders since it controls time extension questions.
See 593 F.2d at 325-27.

38. The court found that 42 U.S.C. § 405(g), (h) and 20 C.F.R. §§ 404.940, 404.946,
404.954 were applicable to this case. Id. at 324-25.
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Council due to an untimely appeal cannot be considered final. 39

The court found this lack of finality from the fact that administra-
tive remedies had not been exhausted under the statute, which al-
lows for discretionary review where a claimant can show good
cause to reopen or extend time.4°

The court concluded that the only alternative left to Sheehan
would be to appeal to the Secretary and attempt to show good
cause as to why a time extension should be granted.4 1 In doing so,
the court almost seemed to apologize for the harshness of its deci-
sion, but was at the same time mindful of the necessity to maintain
orderly review through compliance with procedures. 42

THE MEANING OF DISABILrrY

To qualify for disability benefits, a claimant must generally be
disabled within the scope of section 223(d) of the Social Security
Act.43 To justify any denial of such benefits, the Secretary is re-
quired to meet a burden of "substantial evidence" in accordance
with section 205(g).44 Once such a burden is met by the Secretary,
it is conclusive as to any fact.45

In Boyer v. Califano46 the Eighth Circuit Court of Appeals re-
versed and remanded the summary judgment of the district court
that affirmed the Secretary's decision to deny benefits to a disabil-
ity claimant. 47 The claimant, Margaret Boyer, had an employment
record of working in a shoe factory and as a waitress. 48 The court
held that the testimony of a physician recommending further in-
vestigation before classifying Ms. Boyer as totally disabled is alone

39. Id. at 326.
40. Id. (citing Matthews v. Eldridge, 424 U.S. 319 (1975); Weinberger v. Salfi, 422

U.S. 429 (1975)). For discussion as to the full importance of Matthews v. Eldridge,
see Note, 30 Sw. L.J. 647 (1977). For a summary of the impact of the Salfi decision,
see Lossow, Access to the Federal Courts. The Impact of Weinberger v. Salo/, 11
CLEARINGHOUSE REV. 907 (1978).

41. 593 F.2d at 327.
42. Id. at 327.
43. 42 U.S. § 423(d) (1) (A) (1976). For an overview of the various types of disa-

bility claims and their procedures, see H. McCoRMICK, SOCIAL SECURITY CLAIMS
AND PROCEDURES § 391-446 (1978).

44. 42 U.S.C. § 405(g) (1976). Substantial evidence as it relates to disability
claims is defined in the case of Stephens v. Secretary of HEW, 603 F.2d 36, 41 (8th
Cir. 1979). See notes 64-82 and accompanying text infra. Generally, the standard of
substantial evidence, frequently used in all areas of administrative law, is ex-
plained in K. DAVIS, supra note 52, § 29.02.

45. 42 U.S.C. § 405(g) (1976). For an overview of administrative procedures and
remedies in this area, see Smith, Social Security Appeals in Disability Cases, 28
AD. L. REV. 13 (1976). See generally H. MCCORMICK, supra note 43, 491-775.

46. 598 F.2d 1117 (8th Cir. 1979).
47. Id. at 1118, 1120.
48. Id. at 1118.
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not sufficient to uphold a finding by the Secretary that the claimant
could still engage in substantial gainful employment.49 The court
held further that without the testimony of a vocational expert
there is not sufficient evidence for an ALJ to find that there is sub-
stantial gainful employment available to claimants. 50 The court,
without citation, and on the basis of the administrative record
alone, made an initial determination of insufficient evidence.5 1

This was due to a recognition by the ALJ of the claimant's prior
occupations followed only by his conclusion that because there
was other substantial gainful employment available to the claim-
ant, she was not disabled within the meaning of the Act.52 The
ALJ failed to indicate which of the claimant's prior jobs she was
still capable of performing.5 3 The court found that this failure con-
stituted reversible error because the ALJ had failed to hear testi-
mony from any vocational experts on the matter.54 The core of the
holding was that an ALJ, on the basis of his discretionary authority
alone, may decide that other substantial gainful employment is
available under section 223(d) (1) of the Act. There must be evi-
dence upon which such a finding may be based, such as the testi-
mony of an expert in the area of vocational studies.5 5 This
requirement of testimony from a vocational expert, before an ALJ
can determine if the gainful employment is possible for a claimant,
has previously been pronounced by the Eighth Circuit in Dressel v.
Califano.5 6 Support for this requirement can also be found in
other circuits. 57

The Boyer Court went on to state that testimony of a physician
merely to the effect that further investigation was required before
the claimant could be deemed "disabled" was not conclusive as to
total disability.58 It noted that in a disability benefits hering evi-
dence of substantial physical or mental health problems must fo-

49. Id. at 1119.
50. Id.
51. Id.
52. Id. Disabled means an "inability to enage in any substantial gainful activity

by reason of any medically determinable physical or mental impairment which can
be expected to result in death or which has lasted or can be expected to last for a
continuous period of not less than 12 months." 42 U.S.C. § 423(d)(1) (1976).

53. 598 F.2d at 1119.
54. Id.
55. For insights to the authority of an ALU in these types of determinations, see

Hayes, Social Security Disability and the Administrative Law Judge, 17 A.F.L. REV.
73 (Spring 1975).

56. 558 F.2d 504, 508 (8th Cir. 1977).
57. See Gold v. Weinberger, 473 F.2d 1376, 1378-79 (5th Cir. 1973); Chavies v.

Finch, 443 F.2d 356, 357-58 (9th Cir. 1971); Trujillo v. Richardson, 429 F.2d 1149, 1151
(10th Cir. 1970).

58. 598 F.2d at 1119-20.
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cus upon the relevant time periods following the work-related
accident.5 9 Anything short of this does not constitute proof of disa-
bility within the meaning of section 223(d) (2) (a) of the Act be-
cause the ALJ has a duty to develop all facts "fully and fairly. ' 60 In
conclusion, the court instructed the claimant to include further
medical evidence of her disability at a succeeding hearing.61

Perhaps the most illuminating case among the disability ap-
peals is Stephens v. Secretary of HEW.62 In its opinion the Eighth
Circuit discussed substantial evidence, the claimant's burden of
proof, burden shifting, and the duties of the ALJ, all of which are
important elements of any social security disability claim.63 Ste-
phens applied twice for disability benefits and was denied, with
both denials being ultimately approved by the Appeals Council.64

She then sought judicial review of her claim.65 The district court
granted the Secretary a summary judgment on the basis of sub-
stantial evidence in the record which, according to the court,
showed that the claimant was not totally disabled within the
meaning of section 223 of the Act.66 Stephens appealed to the
Eighth Circuit.67

In establishing a basis for its holding the circuit court stated
that substantial evidence within section 205 (g) of the Social Secur-
ity Act is "more than a mere scintilla," and really means relevant
evidence that a reasonable mind would accept as adequately sup-
porting a conclusion.68 It was held that because the hypotheticals
used by the ALJ while questioning the vocational expert failed to
precisely relate job capacity and job opportunities to the physical
and mental impairment suffered by the claimant, such expert's tes-
timony was deficient.69 The court thus found that there was not
substantial evidence of the claimant's working ability. 70 An exami-
nation of the cases cited by the Eighth Circuit in support of this

59. Id. at 1119.
60. 598 F.2d at 1119-20. The court cited an earlier case, Sellers v. HEW, 458 F.2d

984 (8th Cir. 1972), in support of this proposition. However, there are very few addi-
tional cases which provide authority for the proposition. See Martin v. Richardson,
325 F. Supp. 686, 689 (WD. Va. 1971); cf. White v. Celebrezze, 359 F.2d 138, 140 (4th Cir.
1966) (AJL's duty to fully develop facts in a hearing involving widow's insurance
benefits).

61. 598 F.2d at 1119.
62. 603 F.2d 36 (8th Cir. 1979).
63. Id. at 41.
64. Id. at 40-41.
65. Id. at 40.
66. Id. at 41.
67. Id. at 37.
68. Id. at 41.
69. Id. at 41-42.
70. Id. at 41.
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holding reveals frequent use of the substantial evidence test to
overturn decisions of the Secretary.7 1 This may indicate a leniency
toward disability claims on the part of some members of the court
by use of the substantial evidence test, though the authority for
this requirement is well-founded. 72

In a discussion of the claimant's burden of proof, the court
stated that to prove disability under section 223(d) (1) (a) of the
Act, a claimant must show that there is a medically determinable
impairment lasting or expected to last twelve months; that there is
an inability to engage in substantial gainful employment; and that
the impairment causes the inability.73 The court cited its own
cases in support of this standard of proof, though there is other
authority available. 74 The court went on to state that once a claim-
ant shows that a medically determinable impairment is so severe
as to preclude him from performing his former work, the burden
then shifts to the Secretary who must prove there is some other
type of substantial gainful employment which the claimant is able
to perform.

7 5

The finding of reversible error in the Administration's han-
dling of the Stephens' claim was based primarily upon the manner
in which the ALJ posed hypotheticals to the vocational expert dur-
ing the hearing.7 6 When an ALJ uses a hypothetical question in
the examination of a vocational expert, the ALJ must relate, with
precision, job capacity and job opportunities to the individual
claimant's physical and mental impairment. 77 The ALJ in Ste-
phens' hearing failed to do so, and this constituted reversible er-
ror.78 The requirement that the ALJ must precisely relate
hypotheticals to the claimant's actual impairment is confined al-
most entirely to the Eighth Circuit.7 9 Furthermore, it may serve as

71. Alexander v. Weinberger, 536 F.2d 779 (8th Cir. 1976); Timmerman v. Wein-
berger, 510 F.2d 439 (8th Cir. 1979); Yawitz v. Weinberger, 498 F.2d 956 (8th Cir.
1974).

72. This requirement is derived from Rule 705 of the Federal Rules of Evidence
which allows an expert to give an opinion as long as the facts upon which that opin-
ion is based may be revealed. See Danies v. Mathews, 567 F.2d 845, 848 (8th Cir.
1977). One of the objectives of the Evidence Rules, to develop facts fully and fairly,
is also required of the ALU.

73. 603 F.2d at 41.
74. See Stork v. Weinberger, 497 F.2d 1092, 1906-17 (7th Cir. 1974), See also H.

MCCORMICK, supra note 43, § 411-412.
75. 603 F.2d at 41.
76. See id. at 41-42.
77. Id. at 41.
78. Id. at 42.
79. See id. at 41. The Eighth Circuit relied exclusively upon its own case law in

support of this requirement, since there is only analogous support from one other
circuit. See Haley v. Celebrezze, 351 F.2d 516, 518-19 (10th Cir. 1965).
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added indicia of leniency toward the treatment of disability claims
on the part of the court. Even so, it must be kept in mind that the
Eighth Circuit remanded this case for further proceedings. The
majority of the panel was not convinced that the claimant was enti-
tled to benefits.80

In another social security disability case before the Eighth Cir-
cuit in 1979, Hancock v. Secretary of HEW,81 the court imparted an
important rule in regard to the probative value of an examining
physician's testimony. The claimant, a former sewing machine op-
erator, had been receiving disability benefits for a back ailment
that prevented her from working.82 These were terminated after it
was determined, from a periodically required physical examina-
tion, that she was no longer eligible for benefits, being physically
able to return to work.83 The district court upheld an order of the
Secretary terminating her benfits and she appealed to the higher
court.

8 4

In reversing the district court, the Eighth Circuit held that the
claimant was entitled to receive benefits since the decision of the
Secretary to terminate was not supported by substantial evidence
as required by section 205 of the Act.85 The court initially took note
of the substantial evidence test as pronounced in Stephens v. Sec-
retary of HEW. The primary basis for the Secretary's decision to
terminate the benefits was the report of a consulting doctor who
had examined the claimant only once. 86 The court stated that such
a report does not constitute substantial evidence upon the records
as a whole, especially when it contradicts a report submitted by
the claimant's personal physician.87 The Eighth Circuit aligned it-
self with holdings from some of the other circuits. 88 The ruling
represents the first time that the Eighth Circuit has affirmatively
taken this position in the area of disability claims. It could be con-
strued as another example of the court's leniency toward the

80. But see 603 F.2d at 40 (Lay, J., dissenting).
81. 603 F.2d 738 (8th Cir. 1979).
82. Id. at 739.
83. Id.
84. Id. at 740.
85. Id. at 741. The court initially took note of the substantial evidence that as

pronounced so recently in Stephens v. HEW, 603 F.2d 36 (8th Cir. 1979). See notes
64-82 and accompanying text supra.

86. 603 F.2d at 739.
87. Id. at 740.
88. See, e.g., Allen v. Weinberger, 552 F.2d 781, 786 (7th Cir. 1977); Floyd v.

Finch, 441 F.2d 73, 107 (6th Cir. 1971); Jenkins v. Celebrezze, 335 F.2d 6, 8 (4th Cir.
1964); Selig v. Richards, 379 F. Supp. 594, 601 (E.D.N.Y. 1974); cf. Landess v. Wein-
berger, 490 F.2d 1187, 1190 (8th Cir. 1974) (testimony of nonexamining physician in-
sufficient for denial of benefits to disabled widow).
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claimant for the purpose of ensuring that a claim is heard fully and
fairly.

The case of Davis v. Califano89 sheds further light upon the
Eighth Circuit's handling of social security disability appeals in
1979. The claimant experienced a lengthy struggle in attempting to
secure benefits. He was denied benefits three times by the Secre-
tary, the third denial coming after a hearing.90 At the hearing, the
ALJ, after considering the claimant's testimony along with various
medical examinations made between 1973 and 1975, determined
that Davis was not disabled within the meaning of section 223 of
the Act on the date in which he was last insured by the Act.9 1 The
appellate court, in reversing the district court's ruling in favor of
the Secretary, took note of the burden shifting rule.92 Also taken
into account was another general rule-that the ultimate question
of whether a condition is so severe as to be disabling is for the
Secretary.9 3 His determination as to any such fact is deemed con-
clusive if supported by substantial evidence within the meaning of
the Act.94 The court relied upon Eighth Circuit case authority in
support of this statement,95 which is really just a general interpre-
tation of the wording of the statute.

In reversing and remanding the case, the Eighth Circuit held
that the Secretary's decision was not supoorted by substantial evi-
dence because he failed to consider the case in light of all relevant
evidence, and failed to make detailed findings therefrom.96 By re-
lying on Hancock the court held that where one of only two medi-
cal reports pertaining to the relevant time period was filed by the
claimant's physician, the other being filed by a doctor who had ex-
amined the claimant only once at a later time, the ALJ must con-
sider the evidence accordingly. 97 Perhaps most importantly, the
court recites a rule governing the manner in which medical evi-
dence, gathered over a lengthy period of time, is to be viewed by
the Administration. In such a circumstance the claimant's ill-
nesses must be considered together, not fragmented, in determin-
ing their disabling effect as within section 223(d)(1) (A) of the

89. 605 F.2d 1067 (8th Cir. 1979).
90. Id. at 1068-69.
91. Id. at 1070. The claimant suffered from a variety of ailments, with periodic

diagnoses disclosing angina pectoris, diabetes, hypertension, obesity, and arthritis.
92. Id. at 1071 (citing Stephens v. Secretary of HEW, 603 F.2d 36 (8th Cir. 1979);

Lewis v. Califano, 574 F.2d 452 (8th Cir. 1978); Johnson v. Califano, 572 F.2d 186 (8th
Cir. 1978)).

93. Id.
94. Id. (citing 42 U.S.C. § 405(g) (1976)).
95. 605 F.2d at 1073.
96. Id.
97. Id. at 1072.
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Act. 98 Though each illness standing by itself would not be disa-
bling, this is not, in the court's view, conclusive as to the question
of whether the claimant is disabled within the parameters of the
Act.99 This view is well established within the Eighth Circuit.100

The Secretary was instructed to specifically determine if the
claimant was, in light of all the ailments he experienced within the
relevant time period, precluded from returning to his former em-
ployment.' 0 '

Davis is a good example of the many inconsistencies that may
exist in the administrative record of a social security disability
case. In the disposition of this case, particularly in light of the
claimant's condition, the court relied on simple logic rather than
any desire to accord leniency to the disabled claimant.10 2

But disability claimants did not always prevail in 1979. Beasley
v. Califano10 3 provides a good example of a disability appeal in
which it was found that the claimant failed to meet his burden of
proof in attempting to establish eligibility for benefits. The claim-
ant had an employment history of working as a salesman, a con-
struction job estimator, an industrial operator in an aluminum
factory, and as a real estate broker on occasion. 0 4 Due to a leg
ailment, Beasley applied for disability benefits. 0 5 After two hear-
ings it was determined that he was not totally disabled as within
section 223(d) (1) (A) of the Act, and he was denied benefits. 10 6

The Secretary's denial was sustained by the district court and the
claimant appealed.10 7

In the course of its opinion, the court noted several of the basic
rules of law recognized in the cases above, including: what the
claimant must show to establish eligibility for benefits, 0 8 what
constitutes substantial evidence upon which the Secretary may
base a decision, 0 9 and when, in the course of the claimant's argu-

98. Id. at 1073.
99. Id.

100. Id. (citing Lewis v. Califano, 574 F.2d 452, 456 (8th Cir. 1978); Dressel v.
Califano, 558 F.2d 504, 508 (8th Cir. 1977)).

101. 605 F.2d at 1073.
102. It should be noted that during 1979 other disability appeals, in which the

claimants prevailed, were heard before the Eighth Circuit but are not included in
this article. See Wroblewski v. Califano, 609 F.2d 908, 909 (8th Cir. 1979); Thorne v.
Califano, 607 F.2d 218, 219 (8th Cir. 1979).

103. 608 F.2d 1162 (8th Cir. 1979).
104. Id. at 1166.
105. Id. at 1165.
106. Id.
107. Id.
108. Id.
109. Id. at 1166.
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ment, the burden shifts to the Secretary to disprove the claimant's
disability. 110 The court then reiterated the holding as stated in Da-
vis v. Califano, that it is within the province of the Secretary to
determine whether a claimant is disabled under the relevant por-
tions of the Act, and subsequent regulations.' Therefore, neither
the opinion of a physician that the claimant was entirely disabled,
nor a disability rating given to the claimant by the Veteran's Ad-
ministration were dispositive of the question. 112 The court cited
two of its own cases in support of this proposition. 13

A crucial factor in the case was the claimant's past employ-
ment in the real estate field. 1 4 In affirming the district court ruling
which upheld the Secretary's decision not to award disability ben-
efits, the Eighth Circuit held that there was substantial evidence to
enable the Secretary to reasonably conclude that the claimant's
ailments fell short of disabling.115 This holding was based on two
factors which arose during the hearings. 116 At the second hearing
Beasley refused to disclose his earnings from the real estate busi-
ness in 1976. 17 Under the regulation requiring claimants to fur-
nish as much evidence as the Administration needs in making a
determination," 8 the refusal to disclose income from a job unre-
lated to the injury establishes an inference that the claim may not
be legitimate or justifiable.119 This, combined with the testimony
of a vocational expert that clerical work could be performed by the
claimant, amounted to substantial evidence that Beasley was not
disabled. 20 The court added that even though work may be per-
formed with limitations or difficulties, an ability to engage in sub-
stantial gainful employment under section 223 of the Act may still
be shown, thereby precluding eligibility for benefits. 12 1

The social security disability cases thus demonstrate two
things. First, the resolution of evidentiary questions under the dis-
ability provisions of the Act is an ongoing process. It ranges from a

110. Id.
111. 608 F.2d at 1166.
112. Id. at 1165.
113. Id. at 1165-66 (citing Janka v. Secretary of HEW, 589 F.2d 365 (8th Cir. 1978);

Timmerman v. Weinberger, 510 F.2d 439 (8th Cir. 1975)).
114. 608 F.2d at 1167.
115. Id.
116. See id.
117. Id.
118. 20 C.F.R. § 404.1530 (1979).
119. See 608 F.2d at 1167.
120. See 608 F.2d at 1166.
121. Id. This does not actually serve to destroy the leniency idea discussed ear-

lier, because a careful examination of the Beasley record clearly showed that the
claimant's application for benefits was not valid as long as some other type of em-
ployment was available to him.
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determination of what constitutes substantial evidence in relation
to the facts behind a claim, to the probative value of the testimony
of a single physician. Second, in the interests of fairness and jus-
tice during a time when many individuals are distrustful of govern-
mental bureaucracy, some leniency toward the cause of the
claimant may be in order if there is any question as to whether or
not a decision of the Secretary, which adversely affects a claimant,
is correct.

SOCIAL SECURITY-SURVIVOR'S INSURANCE BENEFITS

CHILDREN'S BENEFITS

Section 202(d) of the Social Security Act provides survivor
benefits for each child of an individual who dies fully or currently
insured as long as such child meets the requirements involving ap-
plication, age, dependency, and the like. 122 In Leimbach v.
Califano,123 the Eighth Circuit addressed the question of the va-
lidity of the Administration's regulation requiring a written appli-
cation for benefits. Leimbach, the father of two children, inquired
about the eligibility of the children for benefits shortly after his
wife died.124 In doing so he was misinformed by an employee of
the Administration that his children were not eligible.125 Some
seven years later he independently learned that his children were
indeed eligible for benefits, and he then filed the necessary written
application. 126 The Administration granted one-year retroactivity,
finding the children eligible for benefits one year before the appli-
cation was filed.127 After this ruling was upheld by an ALJ,
Leimbach sought judicial review in the district court.128 In seeking
retroactive benefits for the entire seven-year period during which
he operated under the original misinformation, Leimbach argued
that his initial inquiry was the equivalent of an oral application for
benefits, thereby entitling the children to retroactive benefits from
that point. 129 The district court granted summary judgment for the
claimant, and the Secretary appealed to the Eighth Circuit. 130

In reversing the district court, the Eighth Circuit initially held

122. 42 U.S.C. § 402(d) (1976); see H. MCCORMICK, supra note 43, at §§ 323, 500,
504.

123. 596 F.2d 300 (8th Cir. 1979).
124. Id. at 302.
125. Id.
126. Id.
127. Id.
128. Id.
129. Id.
130. See id. at 302-03.
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that the social security regulations which required written applica-
tions for children's benefits as a condition precedent to entitlement
were valid. 13 1 The court further held that in cases such as this one,
where there is no showing of affirmative misconduct, the claimant
having been simply misinformed by Social Security Administra-
tion employees about his children's eligibility, the Administration
was not estopped from applying the written application require-
ment.132 In addressing the validity of the regulations, the court
noted generally that the Secretary, under his rulemaking power,
may promulgate regulations provided they reasonably relate to the
purposes of enabling legislation, 133 and even though the Secretary
did not specifcally require that applications for these beneifts be
made in writing, he may do so under section 205 of the Act.134 This
promulgating authority is well-established in all facets of adminis-
trative law, surfacing in the operation of practically every federal
agency. 135 The court cited authorities from the Supreme Court of
the United States for support of its determination that the applica-
tion regulations were valid because they reasonably related to the
need for prompt and effective administration of the provisions of
the Act.136 Additionally, the court indicated that because the Ad-
ministration could function under oral application procedures, this
did not operate per se to invalidate the written application require-
ment, even though Congress expressly indicated in the statute
that the Act was to be liberally construed 3 7 and applied to allow
benefits for those eligible. 13 8

In turning to the estoppel issue raised by the claimant, the
Eighth Circuit dismissed this argument by noting that estoppel
does not lie against the government for the misrepresentations of
its agents or employees. 139 This, combined with the fact that the
goverment employee at no time engaged in affirmative misconduct,
established in the eyes of the court that the government was not
estopped from requirng the claimants to adhere to the rule of a
written application. 140 This proposition, which has been applied

131. 596 F.2d at 302-03. The regulations are codified at 20 C.F.R. § 404.601(c), d,
.613(b) (1979).

132. 596 F.2d at 304-05.
133. Id. at 304.
134. Id. at 303-04.
135. See, e.g., K. DAVIS, supra note 52, § 2.04.
136. 596 F.2d at 304.
137. See generally 319 F.2d 569, 571 (citing 3 BRODEN, LAW OF SOCIAL SECURITY

AND UNEMPLOYMENT INSURANCE (1962)).
138. 596 F.2d at 304.
139. Id. at 305.
140. Id.
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by the Eight Circuit in the past,14 1 is supported by strong author-
ity.

142

Although one detects some regret in the tone of the court as to
the outcome in Leimbach, this is undoubtedly overshadowed by
the forseeable dangers that would come to the government had the
court ruled differently on the estoppel question. If there were a
valid cause of action each and every time a citizen relied upon the
casual word of a misinformed government employee, the federal
courts would, in all probability, have little time for other litigation.

WIDOWER'S BENEFITS

Section 202(f) of the Social Security Act furnishes a widower
with benefits upon the death of his spouse provided that such wid-
ower is older than sixty years of age or over fifty years of age with a
disability; such deceased spouse could be deemed a fully insured
individual within the meaning of the Act; such widower was gener-
ally dependent upon the spouse for at least one-half of his support
at the time of her death or at the time she became entitled to re-
ceive old age or disability benefits; and such widower is not enti-
tled to old age benefits or is not entitled to such benefits greater
than the primary insurance amount received by his deceased
wife. 143 The Eighth Circuit heard an appeal under this section of
the Act in the case of Veal v. Califano,'" arid in so doing so pro-
nounced an important new test for determining the eligibility of
alcoholic claimants for widower's benefits.14 5

The claimant in Vegal, a fifty-three year old widower receiving
disability benefits, filed an application for widower's benefits with
the Social Security Administration. 146 After a hearing an ALJ de-
nied the claimant's application, finding that even though the claim-
ant was an alcoholic he was not disabled within section
223(d) (1) (A) of the Act. 14 7 After the decision was affirmed by the
district court, the claimant appealed. 148

In reversing and remanding the decision of the district court,

141. See Werner v. United States Dep't of Interior, 581 F.2d 168, 172 (8th Cir.
1978); United States v. One 1973 Buick Riviera Auto., 560 F.2d 897, 899 (8th Cir. 1977);
United States v. Crance, 341 F.2d 161, 166 (8th Cir. 1965).

142. United States Immigration & Naturalization Serv. v. Hibi, 414 U.S. 5, 8-9
(1973). See also Federal Crop Ins. Corp. v. Merrill, 332 U.S. 380, 384 (1947); Rock
Island, Ark. & La. R.R. Co. v. United States, 254 U.S. 141, 143 (1920).

143. 42 U.S.C. § 402(f) (1976).
144. 610 F.2d 495 (8th Cir. 1979).
145. See id. at 497.
146. 601 F.2d at 496.
147. Id. Section 223(d) (1) (A) provides the definition for disability. 42 U.S.C.

423(d)(1)(A) (1976).
148. 610 F.2d at 496.
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the Eighth Circuit held that the decision of the Secretary to deny
the claimant widower's benefits was not supported by substantial
evidence due to the failure of the AJ to develop the facts fully and
fairly at the hearing.149 In so holding the court borrowed an impor-
tant standard from a prior case in which an alcoholic wage earner
was applying for disability benefits. l5 0 A regulation promulgated
to determine if a claimant is disabled as an alcoholic was noted by
the court.1 1 Based on this regulation the court determined that
the test established in Adams v. Weinberger,15 2 to determine the
status of alcoholic wage earners, was equally appropriate for al-
coholics who seek widower's benefits.153 This test is a two-tiered
approach which requires an AU_, after a hearing, to determine:
whether the alcoholic claimant has lost self-control to the point
that he will not benefit from treatment; and whether his impair-
ment is the medical equivalent of an impairment listed in the regu-
lations.154 The significance of Adams lies in its requirement that
there must be a finding as to the claimant's ability to voluntarily
control the use of alcohol, above and beyond mere proof that the
claimant refuses to undergo treatment.155 The logic in requiring
this further determination as to the amount of voluntariness com-
ing from the alcoholic wage earner appears to have the effect of
treating alcoholism as an uncontrollable illness. It therefore
seems appropriate to apply a similar standard to an alcoholic who
seeks widower's benefits under the Act. Such an application is a
novelty among the federal courts. In addition to the cross-applica-
tion of this two-tiered standard, the court generally discussed the
probative value of the claimant's own testimony in relation to his
ability to voluntarily control drinking.156

The Veal Court then reiterated two points announced in some
of the disability claims that it heard earlier in the year. 157 It stated

149. Id. at 498.
150. Id. The court relied on the case of Adams v. Weinberger, wherein the court

approved a two step test for determining the existence of an alcoholic wage earner's
disability. Adams v. Weinberger, 548 F.2d 239, 245 (8th Cir. 1977).

151. 610 F.2d at 497. That regulation appears at 20 C.F.R. § 404.1517(d) (1979).
152. 548 F.2d 239 (8th Cir. 1977).
153. 610 F.2d at 497.
154. Id.
155. 548 F.2d at 244-45.
156. 610 F.2d at 497-98. The court noted that testimony from the alcoholic claim-

ant, that he drinks just a "little bit" of wine and whiskey, did not serve to establish a
conclusion that such claimant is capable of controlling his drinking. Id. In support
of this, the court cited an Eighth Circuit case, Lewis v. Califano, 574 F.2d 452 (8th
Cir. 1978), though other authority was available. See Swaim v. Califano, 599 F.2d
1390, 1312 (4th Cir. 1979); Fields v. Secretary of HEW, 444 F. Supp. 1003, 1007
(S.D.N.Y. 1977).

157. 610 F.2d at 497-98.
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that even though the opinion of a nonexamining physician may
constitute substantial evidence for consideration by the ALJ, it de-
served little weight in the overall disability evaluation made at the
hearing. 58 This appears to be a logical corallary to the refusal by
the court in Hancock v. Secretary of HEW,159 to allow the testi-
mony of a physician, who had examined a claimant only once, to
constitute substantial evidence under section 205(g) of the Act. In
its disappointment with the handling of the claim by the Adminis-
tration, the Eighth Circuit reminded the ALJ of his duty to develop
the facts of a claim fairly and fully, especially when the claimant is
not represented by an attorney. 16 0 This duty originated in Richard-
son v. Perales161 and has been adopted by the Eighth Circuit in
previous cases. 162 The Eighth Circuit concluded by instructing the
ALJ to seek the opinions not only of consulting physicians but of
examining physicians as well to determine if Veal's alcoholism is
the equivalent of a medical impairment listed in the regulations. 63

DEPARTMENT OF LABOR

LONGSHOREMAN'S AND HARBOR WORKER'S COMPENSATION ACT

The Longshoreman's and Harbor Worker's Compensation Act
(LHWCA)' 64 is intended to provide workmen's compensation for
any privately employed individual who suffers disability or death
as a result of any injury occurring upon the navigable waters of the
United States. 65 Within the meaning of the LHWCA, "navigable
waters" includes any pier, wharf, dry dock, terminal, or other ad-
joining area used by an employer for loading, unloading, building,
or repairing sea-going vessels. 66 The Act was amended in 1972 to
ensure the protection of the maritime worker by requiring ship-
owners to share liability for compensation along with employrs,
should the shipowners be concurrently negligent in causing an in-
jury to the worker.167

158. Id.
159. See notes 68-76 and accompanying text supra.
160. 610 F.2d at 498; Hayes, Social Security Disability and the Administrative

Law Judge, 17 AIR FORCE L. REv. 73, 76-77 (Spring 1975).
161. 402 U.S. 389, 410 (1971).
162. Thorne v. Califano, 607 F.2d 218, 219-20 (8th Cir. 1979); Landess v. Weinberg,

490 F.2d 1187, 1189 (8th Cir. 1974); Sellas v. Secretary of HEW, 458 F.2d 984, 986 (8th
Cir. 1972).

163. 610 F.2d at 498.
164. 33 U.S.C. §§ 901-905 (1976).
165. Id. § 903(a).
166. Id. See generally Stocker, An Overview of the Longshoreman's and Harbor

Workers' Compensation Act, 12 FORuM 674, 676 (1976).
167. 33 U.S.C. § 905(b); see Coleman, The 1972 Amendments to the LHWCA: Life
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In Ridgley v. Ceres, Inc. 168 the Eighth Circuit had an opportu-
nity to address two questions under the LHWCA, one involving the
statutory presumption of the validity of a claim, the other center-
ing on the employer's burden of proof in rebuttal.169 The claimant,
harbor worker Ridgely, injured his knee in 1970.170 Surgery was
performed in 1973 to replace the injured knee.' 7 ' A complicating
factor was that the claimant had an arthritic knee from a 1944 in-
jury.172 The employer claimed that his liability under the Act was
limited since the 1944 injury was the real cause of the 1970 in-
jury.' 73 Ridgely was initially denied the right to permanent disa-
bility compensation from the employer, but this denial was
overturned on review by the Benefits Review Board. 17 4 The em-
ployer appealed this ruling directly to the Eighth Circuit. 7 5

In upholding the award of benefits, the Eighth Circuit held
that the employer's evidence failed to rebut the statutory pre-
sumption of the validity of a claim; that the ruling below as to the
claimant's inability to be gainfully employed was sustained by all
the evidence; and that the "second injury" provision limiting the
liabilty of an employer did not apply to this particular situation. 7 6

Initially, the court noted that there is a statuotry presumption, in
favor of a claimant, that a claim comes within the provisions of the
LHWCA. 7 7 Such a presumption has been noted by the Supreme
Court and the Eighth Circuit in the past.178 Mindful of the statu-
tory presumption, and relying upon Wheatley v. Adler, 7 9 the court
determined that the presumption was not rebutted because the

Expectancy of an Equitable Credit, 12 FORUM 683, 684-85 (1976). Concurrent liabil-
ity is not an issue in the principal case.

168. 594 F.2d 1175 (8th Cir. 1979).
169. Id. at 1177.
170. Id.
171. Id.
172. Id. at 1176.
173. Id. at 1177.
174. Id. at 1176. A Benefits Review Board is provided for by 33 U.S.C. § 921(b)

(1976). For a discussion of the role of the Benefits Review Board under the
LHWCA, see Washington, Benefits Review Board's New Appellate Process Under
the Longshoreman's Act, 11 FORUM 686 (1976).

175. 594 F.2d at 1176.
176. Id. at 1177-78.
177. Id. at 1177. 33 U.S.C. § 920 (1976) provides that "it shall be presumed, in the

absence of substantial evidence to the contrary-(a) That the claim comes within
the provisions of this chapter." Id.

178. Del Vecchio v. Bowers, 296 U.S. 280, 286 (1935); 594 F.2d at 1177; In re Dis-
trict of Columbia Workmen's Compensation Act, 554 F.2d 1075, 1081-82 (D.C. Cir.),
cert. denied sub. nom. J. Frank Kelly, Inc. v. Swinton, 429 U.S. 820 (1976); St. Louis
Shipbuilding Co. v. Director of Officer Workers' Comp., 551 F.2d 1119, 1124 (8th Cir.
1977); see M. NORRIS, THE LAW OF MARITIME PERSONAL INJURIES §§ 82, 101 (3d ed.
1975).

179. 407 F.2d 307 (D.C. Cir. 1968).
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employer failed to offer any testimony in contradiction to that
given by the claimant's physician, that it was the 1970 injury which
proximately caused the surgery which resulted in the replacement
of the claimant's knee. 180 The curt went on to state that the record,
based on uncontradicted testimony by the claimant and a doctor
was sufficient to sustain a finding that the claimant was unable to
be gainfully employed as a result of the injuries suffered in the
employment accidents.18 ' This is consistent with the position of
the Second Circuit.182

The court then addressed the question of whether the em-
ployer's liability was limited under the "second injury" provision
of the LHWCA. 18 3 In applying this provision, the Eighth Circuit
has adopted what has come to be called the "latent-manifest" test,
as first announced in Duluth, Missabe and Iron Range Railway Co.
v. United States Department of Labor.184 This test states that ordi-
narily a condition not made manifest until a later accident is not
viewed as a prior disability for purposes of the LHWCA's provision
that limits the employer's liability for an employee's injury which,
in itself, would have caused only permanent partial disability but,
due to the previous injury, causes permanent total disability. 85

The origin of this standard traces back to 1949 and the case of Law-
son v. Suwanee Fruit & Steamship Co.186 In Lawson the Supreme
Court of the United States indicated that the "second injury" pro-
vision was based on two rationales: the encouragement of the hir-
ing of handicapped workers; and the elimination of the employer's
concern that he would have to pay permanent total disability to a
handicapped worker when such a disability was partially the re-
sult of a prior ailment that he had nothing to do with. 8 7 In apply-

180. 594 F.2d at 1177.
181. Id. at 1177-78.
182. American Stevedores, Inc. v. Salzano, 538 F.2d 933, 935-36 (2d Cir. 1976).
183. 594 F.2d at 1178. At the time of the claimant's injury the "second injury"

provision read: Injury increasing: If an employee receives an injury which of itself
would only cause permanent partial disability but which combined with a previous
disability, does in fact cause permanent total disability, the employer shall provide
compensation only for the disability caused by the subsequent injury: Provided,
however, that in addition to compensation for such permanent partial disability,
and after the cessation of the payments for the prescribed period of weeks, the em-
ployee shall be paid the remainder of the compensation that would be due for per-
manent total disability. Such additional compensation shall be paid out of a special
fund established in section 994 of this title. 33 U.S.C. § 908(f) (1976).

184. 553 F.2d 1144, 1149-51 (8th Cir. 1977).
185. Id. at 1149 (citing Atlantic & Gulf Stevedores, Inc. v. Director of Office of

Workers' Comp., 542 F.2d 602 (3d Cir. 1976); and Chief Judge Gover's dissent in Na-
tional Homopathic Hospital Assoc. v. Britton, 147 F.2d 561, cert. denied, 325 U.S. 857
(1945)).

186. 333 U.S. 198 (1949).
187. Id. at 202.
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ing the latent-manifest test to the administrative record before the
Eighth Circuit in Ridgely, the court stated that since the employer
failed to offer evidence showing that Ridgely's arthritic condition
manifested itself at an earlier time, liability under the Act would
not be limited by the second injury provision. 188

In a strongly worded concurrence in Ridgely, Judge Ross
questioned the wisdom of the adoption of the latent-manifest test
in Duluth.189 He outlined opposition to the use of any sort of la-
tent-manifest distinctions because nowhere in Lawson did the
Supreme Court expressly state that the "second injury" provision,
which limits the employer's liability, should apply only when the
first injury was obvious to the employer at the time the employee
was hired.190 The latent-manifest test, established in Duluth and
applied in Ridgely was referred to as merely an "artifical distinc-
tion."'19 1 This classification may serve as a caveat to practitioners,
that in the future the latent-manifest distinction may be changed.

EMPLOYEE RETIREMENT INCOME SECuRITY ACT

By the late 1960s, pension programs in the United States were
often unable to fill the average worker's expectations. 192 Because
earlier attempts to regulate pension programs had failed to reduce
the inherent unfairness in the operation of many pension plans, 193

Congress enacted the Employee Retirement Income Security Act
(ERISA) in 1974.194 One of the more important aspects of ERISA
is that it makes nearly all of the pension rights of an employee
nonforfeitable. 19 5 Furthermore, it expressly supercedes all state
laws dealing with pensions,196 including those which allow for ter-
mination of the employee's pension rights due to the misconduct
of the employee.197 Such a termination would occur when the pen-
sion agreement contained what is known as a "bad boy" clause,
which prohibited employees from engaging in misconduct on the
job at the risk of losing their pension. 198 The main effect of the

188. 594 F.2d at 1178.
189. Id. at 1178. Judge Ross did not sit on the Duluth panel. See 553 F.2d at 1145.
190. 594 F.2d at 1179. The concurrence stated that the provision should have

been applied to limit the employer's liability. Id.
191. Id.
192. Hutchinson, Employee Retirement Income Security Act: Origins and Objec-

tives, 14 FORUM 611, 612 (1978).
193. Id. at 611-12.
194. 29 U.S.C. §§ 1001-1381 (1976).
195. Id. § 1053(a).
196. Id. § 1144 (a).
197. See notes 203-24 and accompanying text infra.
198. See generally Lee, ERISA 's "Bad Boy": Forfeiture for Cause in Retirement

Plans, 9 Loy. Chi. L.J. 137 (1977).
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ERISA's supersession of state law was to enable the federal courts
to develop their own common law with respect to pension plans
covered by the Act.199

In Winer v. Edison Brothers Stores Pension Plan,200 two long-
time employees of a department store had been denied benefits
after being dismissed on misconduct grounds for, among other
things, receiving kickbacks on the job.20 1 Because of this, the
store's retirement committee denied them their pensions under
the bad boy clause of the pension agreement.20 2 That clause re-
quired employees to forfeit their pension rights when dismissed
because of misconduct. 20 3 In its disposition of the case, the Eighth
Circuit held that since ERISA bars enforcement of a bad boy
clause in pension agreements, the retirement committee could not
enforce the bad boy clause in its pension plan.20 4 The court so held
despite the fact that the misconduct giving rise to the attempted
application of the provision may have taken place before the effec-
tive date of ERISA.20 5

Initially, the court recognized that "vesting" as used within
ERISA means an employee's nonforfeitable right to pension bene-
fits. 20 6 The panel then turned to the question of bad boy clauses. It
determined that the ERISA provision that makes an employee's
retirement benefits nonforfeitable when the employee reaches
normal retirement age20 7 was designed to prevent any further en-
forcement of bad boy clauses. 20 8

The appellants in Winer based their argument primarily upon
the fact that the acts which resulted in the dismissal of the two

199. Sheil, Determining the Rights of Pension Claimants Before and After ER-
ISA, 30 LAB. LAW J. 88, 89 (1979).

200. 593 F.2d 307 (8th Cir. 1979).
201. Id. at 309.
202. Id. at 307-09.
203. Id. at 309.
204. Id. at 311.
205. Id. at 313.
206. Id. at 311. For an overview on vesting-under ERISA, see Mamorski &

Brown, Vesting Under ERISA, 25 PRAc. LAW. 59 (March 1, 1979). The court relied on
legislative history for support of this statement. See H.R. REP. No. 93-807, 93d Cong.,
2d Sess. 60, reprinted in [1974] U.S. CODE CONG. & AD. NEWS 4639, 4643-45; S. Rep.
No. 93-383, 93d Cong., 1st Sess. 50, reprinted in [19741 U.S. CODE CONG. & AD. NEWS
4639, 4643-45; S. REP. No. 93-127, 93d Cong., 1st Sess. 8-9, reprinted in [1974] U.S.
CODE CONG. & AD. NEWS 4639, 4343-49. There is similar authority in other circuits.
See Riley v. Melba Pension Fund, 570 F.2d 406, 411-12 (2d Cir. 1977); Capocci v. Gen-
eral Motors Corp., 444 F. Supp. 1306, 1308 (D. Hawaii 1978); Amory v. Borden Assoc.,
434 F. Supp. 671, 673 (S.D.N.Y. 1976).

207. 29 U.S.C. § 1053(a) (1976).
208. 593 F.2d at 311 (citing H.R. REP. No. 93-807, 93d Cong., 2d Sess. 60, reprinted

in [1974] U.S. CODE CONG. & AD NEWS 4639, 4643-45; H.R. REP. No. 93-779, 93d Cong.,
2d Sess. 50 (1973)).
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employees occurred before ERISA went into effect, thereby ren-
dering a prohibition of "bad boy" clauses inapplicable. 20 9 In re-
sponse to this argument the court laid down two propositions. 2 10 It

found that a forfeiture of pension rights did not occur when the
employee committed an act amounting to misconduct, but rather,
occurred only upon the retirement committee's declaration of a
forfeiture in denying the employee's pension claim.21 ' In essence
it is the denial which is properly considered when determining
whether a forfeiture occurred after the effective date of ERISA.2 12

Simply stated, even though acts giving rise to the application of a
bad boy clause occurred before ERISA went into effect, a retire-
ment committee is powerless to enforce such a clause after the ef-
fective date of the Act. 213

On the basis of the supersession provision, 214 the appellants
argued that the conduct of the two discharged employees occur-
ring before the effective date of ERISA amounted to "acts or omis-
sions". 215 Therefore, under the circumstances state law would not
be superseded, and the retirement committee could legally enforce
the bad boy clause under Minnesota law.21 6 The Eighth Circuit cir-
cumvented this contention by merely finding that the misconduct
of the employees in this case did not constitute such acts or omis-
sions that would allow an exception to the supersession of state
law by ERISA.2 17

Based on the statute, one commentator has stated that federal
courts are essentially free to establish their own common law for
pension rulings under ERISA. 218 Regardless of the validity of this

209. 593 F.2d at 311.
210. Id. at 312.
211. Id.
212. Id. at 312-13 (citing Morgan v. Laborers' Pension Trust Fund, 433 F. Supp.

518 (N.D. Cal. 1977); Martin v. Bankers Trust Co., 417 F. Supp. 923 (W.D. Va. 1976),
affd, 565 F.2d 1276 (4th Cir. 1977)).

213. 593 F.2d at 311 (citing Amory v. Boyden Assoc., 434 F. Supp. 671 (S.D.N.Y.
1976); Keller v. Graphic Systems of Akron, Inc., 422 F. Supp. 1005 (N.D. Ohio 1976);
H.R. REP. No. 93-1280, 93dCong., 2d Sess. 271, reprinted in [1974] U.S. CODE CONG.
AND AD. NEWS 4639, 5052).

214. 29 U.S.C. § 1144(a) (1976). The provision which allows ERISA to supercede
all state laws relating to pensions expressly states that "this section shall not apply
with respect to any cause of action which arose, or any act or omission which oc-
curred, before January 1, 1975." 29 U.S.C. § 1144(b) (1976).

215. 593 F.2d at 313.
216. Id.
217. Id. at 313-14 (citing Reuther v. Trustees of Trucking Emp., 575 F.2d 1074 (3d

Cir. 1978); Bacon v. Wong, 445 F. Supp. 1189 (N.D. Cal. 1978); Finn v. Chicago News-
paper Publishers' Ass'n, 432 F. Supp. 1178 (N.D. Ill. 1977)).

218. Sheil, Determining the Rights of Pension Claimants Before and After ER-
ISA, 30 LAB. L.J. 88, 89 (1979).
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notion, there are still many unsettled questions in pension litiga-
tion under ERISA as was evidenced in Winer.

GOVERNMENTAL COLLECTION OF DATA AND THE FREEDOM OF

INFORMATION ACT

"A democratic society requires an informed, intelligent
electorate, and the intelligence of the electorate varies as
the quantity and quality of its information varies....
[The Freedom of Information Act] . . .provides the neces-
sary machinery to assure the availability of Government
information necessary to an informed electorate. 219

The Freedom of Information Act (FOIA) 220 requires disclosure to
the public of various types of governmental information. 221 More
specifically, subpart (a) (3) of the FOIA requires the agencies to
make their records promptly available to anyone making a request
for such records, as long as such request adheres to the prescribed
procedures. 222 Those who request but are denied agency informa-
tion have a right to seek enjoinment of an agency's refusal to dis-
close under subpart (a) (4) (B) of the Act.223 The statute allows the
district court to make a de novo review of the agency record on the
matter, and an in camera inspection of the agency information
sought, to determine if the information should properly be with-
held under any of the exemptions to disclosure.224 Included within
these exemptions are "trade secrets and commercial or financial
information obtained from a person and privileged or confiden-
tial;' 225 and "inter-agency or intra-agency memorandums or letters
which would not be available by law to any party other than
agency in litigation with another agency." 226 These two exemp-
tions, the first one in particular, have been the subject of much liti-
gation in which private businesses, which have supplied agencies
with commercial information, seek to enjoin the agencies from dis-
closing such commercial information to third parties, namely busi-

219. H.R. REP. No. 1497, 89th Cong., 2d Sess. 12, reprinted in [1965] U.S. CODE
CONG. & AD. NEWS 2429.

220. 5 U.S.C. § 552 (1976). The FOIA is part of the Administrative Procedure Act
(APA) found at subchapter II in title five of the United States Code. 5 U.S.C. §§ 551-
59 (1976).

221. 5 U.S.C. § 552(a)(2) (1976).
222. Id. § 552(a)(3).
223. Id. § 552(a)(4)(B).
224. Id. See generally Cox, A Walk Through Section 552 of the Administrative

Procedure Act. The Freedom of Information Act; The Privacy Act; and the Govern-
ment in the Sunshine Act, 46 CIN. L. REV. 969 (1977).

225. 5 U.S.C. § (a)(6)(C)(4) (1976).
226. Id. § (a) (6) (C) (b) (5).
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ness competitors. 227 These types of actions are frequently called
reverse FOIA suits and, for a time, were adjudicated on jurisdic-
tional questions before the courts had an opportunity to reach the
substantive exemption issues. 228

The Eighth Circuit faced just such a reverse FOIA question in
General Dynamics Corp. v. Marshall.229 The suit was originally
decided by the Eighth Circuit in 1978,230 when the court held that
General Dynamics' only avenue for preventing disclosure to a
third party of information that it submitted to a federal agency-
the Office of Federal Contracts Compliance Program (OFCCP),
was by review of such agency's decision under the Administrative
Procedure Act.231 Because the administrative record was inade-
quate for review at that time, the case was remanded for the
agency to determine if the FOIA exemptions under subpart (b) of
the Act were applicable. 232 Before such a determination could be
made, a writ of certiorari was sought.233 The Supreme Court of the
United States remanded the case to the Eighth Circuit for recon-
sideration in light of the recent decision in Chrysler Corp. v.
Brown.234 In Chrysler the Supreme Court held that even though
substantive agency regulations have the force of law under the
Trade Secrets Act,235 which precludes disclosure of information
not authorized by law, the Federal Contracts Compliance Program
regulations allowing disclosure of information obtained from gov-
ernment contractors did not constitute such authorization because
there was no nexus between the regulations and the delegation of
requisite legislative authority by Congress. 236 Chrysler is similar
to General Dynamics since the appellant General Dynamics was
also challenging the OFCCP's ability to disclose certain commer-
cial information to third parties, information which General Dy-
namics and the other petitioners considered to be trade secrets
falling under the subpart (b) (4) exemption from disclosure within
the FOIA.237 In light of Chrysler the Eighth Circuit modified its
earlier remand by adding that should the OFCCP determine that

227. See Note 70, Nw. L. REv. 995, 995-97 (1976).
228. See id. at 998-1001.
229. 607 F.2d 234 (8th Cir. 1979).
230. General Dynamics Corp. v. Marshall, 572 F.2d 1211 (8th Cir. 1978).
231. Id. at 1216-18.
232. See id. at 1213-14.
233. General Dynamics Corp. v. Marshall, 99 S. Ct. 2024 (1979).
234. 99 S. Ct. 1705 (1979).
235. 18 U.S.C. § 1905 (1976). The section which prohibits disclosure of confiden-

tial information is commonly referred to as the Trade Secrets Act. See, e.g., 607 F.2d
at 239.

236. 99 S. Ct. at 1714-21.
237. 607 F.2d at 235-36.
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disclosure is desirable, a further determination must be made as to
whether such disclosure would be prohibited by the Trade Secrets
Act within Title 18 of the United States Code. 238

The court, in its opinion, outlined the considerations which
must be made by an agency in handling requests for disclosure
under the Freedom of Information Act.239 It noted that the Trade
Secrets Act does not permit information to be withheld which
would otherwise be required to be disclosed under the FOIA but
prohibits only disclosures not authorized by law.240 This means
that an agency must intially determine if the information in ques-
tion comes within one of the subpart (b) exemptions from the
FOLA's mandatory disclosure. 241 If the information does fit under
an exemption, then the agency should proceed with its discretion-
ary decision whether disclosure is in the public interest and not
harmful to the functions of the agency. 242 If the decision is made
to disclose, the agency must consider if the planned disclosure is
forbidden under the Trade Secrets Act as being not authorized by
some other law or regulation.243 This is, in effect, a procedural im-
plementation of the spirit of FOIA's requirement of full disclo-
sure.

244

DEPARTMENT OF AGRICULTURE-FOOD AND NUTRITION
SERVICE

The operation of the Food Stamp Program created by the Food
Stamp Act of 1964245 depends, to a large degree, upon the everyday
food retailer, either the neighborhood grocer or supermarket. 246

This is because it is the food retailers who actually exchange the
food stamps for food or, in some cases, prepared meals.247 When
these retailers are in some way aggrieved by a final decision of the
Food and Nutrition Service, section thirteen of the Act provides
them with the right to obtain judicial review by filing a complaint
against the government in the United States District Court for the

238. Id. at 235.
239. Id. at 236.
240. Id.
241. Id.
242. Id.
243. Id. at 235-36.
244. In other words, the court found that the FOIA's disclosure requirements

should prevail over nondisclosure in the absence of one of the previosuly men-
tioned exemptions. Id. at 236.

245. 7 U.S.C. §§ 2011-2026 (1976).
246. See id. § 2015(b).
247. See id. For an overview of the Food Stamp Program, see Comment, A Crises

of Coupons: An Evaluation of the Food Stamp Program, 8 CONN. L. REv. 657 (1976)

[hereinafter cited as A Crises of Coupons].
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district in which such retailer resides or is engaged in business. 248

There has been conflict among the circuits as to the scope of
judicial review under section thirteen of the Act. The Sixth and
Seventh Circuits have both held that the de novo review under
section thirteen was limited to the narrow scope of determining if a
violation of the regulations governing the state administration of
the Food Stamp Program had occurred at all.249 In the opinions of
these two circuits the penalty imposed by the Secretary of Agricul-
ture for a violation was not subject to judicial review because the
court only had authority to determine whether a violation had
taken place.250 This view had originally been taken by the Fourth
Circuit in Welch v. United States.251 But the Fourth Circuit re-
versed itself in Cross v. United States,252 holding that judicial re-
view under section thirteen of the Act included authority to review
not only whether a retailer had violated a regulation under the
Food Stamp Program, but also whether the penalty imposed upon
the violator by the Secretary was arbitrary and capricious. 25 3

Cross established the basis for the Eighth Circuit's holding in
Studt v. United States.254 The issue of reviewability of agency ac-
tion imposing a penalty on a food retailer under the Food Stamp
Act was one of first impression for the court in Studt.255 Such pen-
alties are rare because investigations of retailers are difficult and
violations are hard to spot.256 After just such an investigation,
however, Studt's grocery was disqualified from participation in the
Food Stamp Program for one year because it was accepting food
stamps for ineligible items in violation of the Food Stamp regula-

248. 7 U.S.C. § 2022(c) (1976). The statute requires the action to be a trial de
novo in order to determine if the administrative action in question was valid. Id. It
further instructs that during the pendency of judicial review, the administrative ac-
tion being reviewed shall remain in effect unless it is temporarily stayed by the
court due to alleged irreparable injury. Id.

249. Nowicki v. United States, 536 F.2d 1171, 1176 (7th Cir. 1976); Martin v. United
States, 459 F.2d 300, 301-02 (6th Cir. 1972), cert. denied, 4-9 U.S. 864 (1972). The regu-
lations involved appear at 7 C.F.R. §§ 272.1 -.10 (1979).

250. Nowicki v. United States, 563 F.2d 1171, 1176 (7th Cir. 1976); Martin v. United
States, 459 F.2d 300, 302 (6th Cir. 1972), cert. denied, 409 U.S. 864 (1972); see Note,
DeNovo Review Under the Food Stamp Act: Interpretring Administrative Action 6
FORDHAM URB. L.J. 389, 391-93 (1978) [hereinafter cited as De Novo Review].

251. 464 F.2d 682, 684 (4th Cir. 1972).
252. 512 F.2d 1212 (4th Cir. 1972).
253. Id. at 1214-15. For a detailed explanation of Cross, see Judicial Review

Under 7 U.S.C. Section 2022(c) Includes Review of Sanction Imposed Even When
Violation Is Admitted, 35 MD. L. REV. 174 (1975); see De Novo Review, supra note

250, at 394-96.
254. 607 F.2d 1216, 1218 (8th Cir. 1979).
255. See id.
256. A Crises of Coupons, supra note 247, at 668.
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tions.257 The penalty was upheld by the Food and Nutrition Serv-
ice, but on review the district court held that a one year penalty
was arbitrary and capricious. 258 The Secretary appealed to the
higher court.259

In reversing the ruling of the district court, the Eighth Circuit
found the Agriculture Department's penalty not to be arbitrary
and capricious and held the district court's reduction of the pen-
alty to be erroneous.260 In its ruling the court stated that the dis-
trict court is authorized to conduct de novo review of the validity of
the Department of Agriculture's finding that the Food Stamp Act
had been violated.26 1 When only the sanction is challenged, the
district court must limit its review to a determination of whether
the sanction is arbitrary and capricious.262 In relying on Cross for
authority, the Eighth Circuit added that the district court is limited
to a mere determination of the arbitrary and capricious question,
when a violation of the Food Stamp Act is admitted.263 In the ab-
sence of such an admission, the jurisdiction extends to enable the
court to alter the penalty when it finds that an arbitrary and capri-
cious sanction was imposed.264

Thus, the court followed the Fourth Circuit in recognizing ju-
risdiction to review not only the violation issue, but the sanction
issue as well. It could be said, then, that the retailers lost the bat-
tle in Studt but actually won the war of sanction jurisdiction in the
Eighth Circuit.

Anthony C. Naughtin-'81

257. 607 F.2d at 1218. Studt's grocery was exchanging food stamps for prohibited
items in violation of 7 C.F.R. § 272.2(b) (1979). 607 F.2d at 1218.

258. 607 F.2d at 1218.
259. Id.
260. Id. at 1219.
261. Id. at 1218.
262. Id.
263. Id.
264. Id.
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