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CIVIL RIGHTS

On December 18, 1865 the thirteenth amendment was ratified
outlawing slavery in the United States.' However, the states were
able to effectively thwart the thrust of that amendment by initiat-
ing black codes which ultimately denied blacks the enjoyment of
the freedom outlined in the thirteenth amendment. 2 Congress' an-
swer to those codes came under the guise of the Civil Rights Act of
1866. 3 The fourteenth amendment came on the heels of that legis-
lation giving Congress the power to enforce the Act.4

Between 1866 and 1968 seven Civil Rights Acts were passed;5 of

them the 1964 Act was the most significant.6 The Civil Rights Acts
of 1964 and 1968 spawned Title VII and Title VIII respectively. Ti-
tle VII of the Act mandates equal opportunity for employment
notwithstanding an individual's race, color, religion, sex or na-
tional origin.7 Title VIII mandates fair housing throughout the
United States. 8 In addition to addressing problems of inequality of
opportunity, the statutes present procedural problems which re-
quire strict adherence. 9

The thrust of the 1979 Eighth Circuit Court of Appeals' civil
rights decisions centered on equality in employment. The court
decided civil rights cases in the areas of religion, sex, race, age, and
prisoner's rights. It also addressed procedural issues encountered
by the litigant. This article focuses on nine of those opinions,

1. U.S. CONST. amend. XIII; see Gressman, The Unhappy History of Civil
Rights Legislation, 50 MiH. L. REv. 1323, 1324 (1952); Maslow & Robinson, Civil
Rights Legislation and the Fight for Equality, 1862-1952, 20 U. CHI. L. REV. 363, 366
(1953). See generally STATUTORY HISTORY OF THE UNITED STATES PARTS I & II (B.
Schartz ed. 1970) [hereinafter cited as STATUTORY HISTORY].

2. See Gressman, supra note 1, at 1325; Maslow & Robinson, supra note 1, at
366-67.

3. J. NowAK, R. ROTUDA, & J. YOUNG, CONSTITUTIONAL LAw 688 (1978).
4. See Gressman, supra note 1, at 1329; Maslow & Robinson, supra note 1,. at

368-69.
5. See STATUTORY HISTORY, supra note 1, at 9-11.
6. STATUTORY HISTORY, supra note 1, at 1017.
7. 42 U.S.C. § 2000e-2(a)(1) (1976). See generally Bell, Foreward: Equal Em-

ployment Law and the Continuing Need for Self-Help, 8-LoY. CHI. L.J. 681 (1977);
Lopatka, A 1977 Primer on the Federal Regulation of Employment Discrimination,
1977 U. ILL. L.F. 69 (1977); Developments in the Law, Employment Discrimination
and Title VII of the Civil Rights Act of 1964, 84 HARv. L. REV. 1109 (1971) [hereinaf-
ter cited as Employment Discrimination].

8. 42 U.S.C. § 3601 (1976). See generally Comment, The Fair Housing Act:
Standing for the Private Attorney General, 12 SANTA CLARA LAw. 562 (1972) [here-
inafter cited as The Fair Housing Act].

9. See notes 164-219 and accompanying text infra.
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presenting an overview for the civil rights advocate practicing in
the Eighth Circuit.

ACCOMMODATING EMPLOYEE RELIGIOUS PREFERENCES

In response to section 703 of Title VII of the Civil Rights Act of
1964, the Equal Employment Opportunity Commission promul-
gated guidelines requiring employers to make reasonable efforts to
accommodate employees' religious preferences. 10 Congress codi-
fied the EEOC's accommodation requirement in its 1972 amend-
ments to the Civil Rights Act." However, courts could not agree
on acceptable definitions for "reasonable accommodations" and
"undue hardship."'12 In a 1977 case, Trans World Airlines v. Hardi-
son,13 the Supreme Court emphasized the "undue hardship" tenet,
relegating the accommodation analysis to secondary importance. 14

It did so to obviate the establishment clause problems that would
have arisen out of any other construction of section 703.

Hardison, a sabbatarian, worked as a clerk for TWA in a posi-
tion subject to his union's seniority system.15 TWA argued that in
accomodating Hardison's religious beliefs, it would have to pay
overtime wages, impair supply shop functions, and underman op-
erations.' 6 The Court outlined a two-tiered test: first, the em-

10. EEOC Guidelines on Discrimination Because of Religion, 29 C.F.R.
§ 1605.1(b) (1979); see 42 U.S.C. § 2000e-2(a)(1) (1976).

11. 42 U.S.C. § 200Oe-(j) (1976) provides: "The term 'religion' includes all as-
pects of religious observance and practice, as well as belief, unless an employer
demonstrates that he is unable to reasonably accommodate an employee's ... reli-
gious observance or practice without undue hardship." Id. (added to Title VII in
1972 Amendments). Section 2000e(j) was a response to Dewey v. Reynolds Metals
Co., 300 F. Supp. 709, 714-15 (W.D. Mich. 1969), rev'd, 429 F.2d 324, 329, 366 (6th Cir.
1970), aff'd mem., 402 U.S. 689, 689 (1971) where it was held that requiring an em-
ployee to work on Sunday violated his rights when other qualified workers were
available. See 118 CONG. REc. 705-06 (1972) (statement of Sen. Randolph).

12. See The Supreme Court 1976 Term, 91 HARv. L. REV. 70, 266-67 (1977) [here-
inafter cited as The Supreme Court]; Note, Religious Discrimination In Employ-
ment: The Undoing of Title VII's Reasonable Accomodation Standard, 44
BROOKLYN L. REV. 598, 615-20 (1978) [hereinafter cited as Religious Discrimina-
tion1. Compare Cummins v. Parker Seal Co., 516 F.2d 544, 550-51 (6th Cir. 1975),
affid by an equally divided court, 429 U.S. 65, 65 (1976) with Riley v. Bendix Corp.,
464 F.2d 1113, 1116-18 (5th Cir. 1972). See also Note, Title VII-Religious Discrimina-
tion-Employer's Duty to "Reasonably Accommodate" Employee's Religious Prac-
tices, 9 CREIGHTON L. REV. 795, 816 (1976) (positing that the accommodation test
should be modified or reinterpreted to equalize the discriminatory effect of the stat-
ute).

13. 432 U.S. 63, 76-77 (1977).
14. Id.; A. LARSON, EMPLOYMENT DISCRIMINATION § 92.21 (1979); The Supreme

Court, supra note 12, at 272-73. See generally Edwards & Kaplan, Religious Discrim-
ination and the Role of Arbitration Under Title VII, 69 MICH. L. REV. 599 (1971).

15. 432 U.S. at 66-67.
16. Id. at 84-85.
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ployer need not accommodate an employee to the extent it must
take steps inconsistent with seniority provisions of an otherwise
valid collective bargaining agreement;17 and, second, an employer
need not incur more than de minimis cost in accommodating an
employee's religious needs. 18

The dissent noted that it would only have cost TWA a total of
$150 to pay overtime wages to another employee to replace Hardi-
son and thereby accommodate his religious beliefs. 19 While that
loss would arguably be de minimis, the Supreme Court did not
provide a concrete definition for de minimis, leaving to the lower
courts the dilemma of discerning the limits of an employer's
duty.

20

Following the Hardison lead, the Eighth Circuit found more
than de minimis cost to the employer in Wren v. T.I.M.E.-D.C.,
Inc.2 1 Wren drove a truck for T.I.M.E. under a seniority system
which required him to be on call as an extra board driver.22 Extra
board drivers were required to be available for dispatch twice
daily.23 Wren was called first for jobs and could reject a run only if
other extra board drivers with less seniority were available. 24 He
could refuse jobs for listed company reasons such as sickness. 25

When no drivers could be found, the dispatcher resorted to calling
off-duty bid drivers, laid off city drivers, and casual road drivers.26

If T.I.M.E. had to call the city or casual drivers, it was required to
pay insurance and pension contributions over and above its nor-
mal wages. 27 At trial, T.I.M.E. presented evidence that failure to

17. Id. at 79.
18. Id. at 84. The Court avoided the constitutional freedom of the religious is-

sue, addressing the EEOC's accommodation test instead. See B. SCHLEI & P.
GROSSMAN, EMPLOYMENT DISCRIMINATION LAw 58 (Supp. 1979). But see 432 U.S. at
90 n.3 (Marshall, J., dissenting) (finding the cost factor to as employer as unneces-
sary).

19. 432 U.S. 92 n.6. (Marshall, J., dissenting).
20. See Religious Discrimination, supra note 12, at 12; Note, Establishment

Clause Neutrality and the Reasonable Accommodation Requirement, 4 HASTINGS
CON. L.Q. 901, 927 (1977) [hereinafter cited as Establishment Clause Neutrality];
Note, Civil Rights-Title VII and the Religious Employee: Trans World Airlines,
Inc. v. Hardison Retrenches on the Reasonabe Accommodation Requirement, 56
N.C.L. REV. 356, 368 (1978). "Although the court delineated what is not required, it
failed to clarify what an employer is still obligated to do to comply with the statute."
Id.

21. 595 F.2d 441, 445 (8th Cir. 1979). But see 1977 UTAH L. REV. 835, 843 (sug-
gesting a narrow construction of the Hardison holding).

22. 595 F.2d at 443.
23. Id.
24. Id.
25. Id.
26. Id.
27. Id. at 443 n.2.
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find a replacement driver resulted in delay or cancellation of a run
and loss to the company.28

Wren became a member of the Worldwide Church of God 29

which requires adherence to the teaching that members refrain
from work from sundown Friday to sundown Saturday.30 After us-
ing various tactics to avoid working on Saturdays, 31 Wren was dis-
missed.32 Suit was brought under Title VII; the district court held
for T.I.M.E. based on Trans World Airlines v. Hardison.33 The
Eighth Circuit affirmed, finding an "undue hardship" placed on
T.I.M.E. in accommodating Wren's religious preference.34

Accepting T.I.M.E.'s argument and applying the undue hard-
ship test espoused by Hardison,35 the court found that it was not
necessary for T.I.M.E. to violate a seniority system in order to ac-
commodate Wren's religious tenets.36 T.I.M.E.'s only requirement
was to accommodate Wren's religious preferences without undue
hardship at de minimis cost.37

In Brown v. General Motors Corporation,38 the Eighth Circuit
distinguished Wren and found General Motors' proferred theoreti-
cal costs inadequate under the undue hardship test.39 Brown, also
a member of the Worldwide Church of God, was an assemblyline
worker for General Motors. 40 He was dismissed after missing work
on consecutive Friday evenings.41 Suit was brought under Title
VII.42 The district court, relying on Hardison, held for General Mo-
tors.43 On appeal that decision was reversed on the grounds that
General Motors had not proven that Brown's absences had either.
contravened a collective bargaining agreement, or imposed more

28. Id. at 443.
29. See Whalen, The Worldwide Church of God, 37 U.S. CATHOLIC 19, 19-20

(Nov. 1972).
30. 595 F.2d at 443.
31. Id. at 444.
32. Id.
33. Id. at 442.
34. Id. at 445.
35. Id.
36. Id.
37. Id.
38. 601 F.2d 956 (8th Cir. 1979).
39. Id. at 960.
40. Id. at 958.
41. Id.
42. Id.
43. Id. The Eighth Circuit Court dismissed the collective bargaining agree-

ment aspect of the Hardison test as not at issue in this action. Id. Justice Mar-
shall's dissent placed the burden on the employer to show hardship in
accommodating employees' religious needs. See Trans World Airlines v. Hardison,
432 U.S. 63, 91 (1977).
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than de minimis costs on the employer."
Relying on the Hardison test, the court found for Brown.45

There was no infringement of a collective bargaining agreement.46

General Motors had not proven actual incurrence of additional
costs or problems of efficiency in accommodating Brown; it had of-
fered only theoretical costs. 4 7 Speculation of anticipated costs was
insufficient proof of undue hardship. 48

Wren and Brown draw a distinction between foreseeable costs
and theoretical costs. 49 The Wren Court was willing to accept costs
which may have been incurred because of delay or cancellation of
a run.50 Brown termed General Motors' effects as theoretical and
outside the pale of the Hardison test.5 1 Judging from these two
decisions, the future sabbatarian's claim will tread the fine line be-
tween the foreseeable and the theoretical. Practitioners and em-
ployers should be cognizant of the differentiation, taking pains to
specify losses incurred when instigating accommodation prac-
tices.

52

CONSTITUTIONAL AND TITLE VII GENDER-BASED
DISCRIMINATION REVIEWED

Two principle sources of federal law control gender-based dis-
crimination decisions. The first is derived from the federal consti-
tutional guarantee of equal protection in the fifth and fourteenth
amendments;53 the second emerges from Title VII of the 1964 Civil
Rights Act.54 Both constitutional and Title VII claims begin with
the determination of "disparate treatment" of female employees. 55

44. 601 F.2d at 961; B. SCHLEI & P. GROSSMAN, supra note 18, at 58.
45. 601 F.2d at 961.
46. Id. at 958; see Huston v. Local 93, UAW, 559 F.2d 477, 479 (8th Cir. 1977)

(union would not consent to a shift change accommodating a sabbatarian); Rohr v.
Western Elec. Co. Inc., 567 F.2d 829, 830 (8th Cir. 1977) (union refused sabbatarian's
suggested alternatives on seniority grounds).

47. 601 F.2d at 960.
48. Id.
49. See 601 F.2d at 960 n.5; Accommodation of an Employee's Religious Prac-

tices Under Title VII, 1976 U. ILL. L.F. 867, 869.
50. 595 F.2d at 445.
51. 601 F.2d at 960 n.5.
52. See Establishment Clause Neutrality, supra note 19, at 933. The Court's

analysis of the statutory issues is important to employers in ascertaining what they
must do to accommodate workers. Further, the analysis assists courts in deciding
whether an employer has complied with the accommodation requirement. Id.

53. U.S. CONST. amends. V, XIV. See generally Calhoun, The Thirteenth and
Fourteenth Amendments: Constitutional Authority for Federal Legislation Against
Private Sex discrimination, 61 MINN. L. REV. 313 (1977).

54. 42 U.S.C. § 2000e-2(a) (1976).
55. B. SCHLEI & P. GROSSMAN, supra note 18, at 16; Erickson, Pregnancy Dis-
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Facial discrimination is prima facie violative and will be struck
down under either standard.56 Neutral classifications may also be
found repugnant but only where discriminatory purpose or intent
is demonstrated.

57

Purpose, as defined by the Supreme Court, presupposes the
legislature choosing a course of action because of its adverse ef-
fects on an identifiable group,58 here women. Proof of discrimina-
tory purpose depends on objective factors.5 9 In the constitutional
context, when discriminatory purpose is found, the intermediate
test for constitutionality is applied.60 At this point constitutional
and Title VII analysis diverge.61

Under equal protection review, treatment not found facially or
purposefully discriminatory will be upheld.62 However, under Ti-
tle VII, if the challenger cannot prove facial or intentional discrimi-
nation, he may prove disparate impact caused by a particular
employment practice. 63 To prove disparate impact, the challenger
must show the classifications have a significant effect on women.64

The defendant then has the burden of showing that either the pol-

crimination: An Analytical Approach, 5 WOMEN'S RIGHTS L. REP. 83, 90 (1979); cf.
McDonnel Douglas Corp. v. Green, 411 F.2d 792, 802 (1973) (racial discrimination).

56. Comment, Sex Discrimination-Distinctions Between Title VII and Equal
Protection-General Electric Co. v. Gilbert, 31 RUTGERS L. REV. 91, 92-93 (1978)
[hereinafter cited as Discimination-Distinctions]; see Personnel Adm'r v. Feeney,

99 S. Ct. 2282, 2292 (1979); Califano v. Westcott, 99 S. Ct. 2655, 2660 (1979); Orr v. Orr,
440 U.S. 268, 272 (1972); Geduldig v. Aiello, 417 U.S. 484, 503 (1974). See also Taylor v.
Louisiana, 419 U.S. 522, 534-35 (1975).

57. Personnel Adm'r v. Feeney, 99 S. Ct. 2282, 2293 (1979); Village of Arlington
Heights v. Metropolitan Housing Dev. Corp., 429 U.S. 252, 266 (1977); Washington v.
Davis, 426 U.S. 229, 246 (1976).

58. 99 S. Ct. at 2296.
59. Village of Arlington Heights v. Metropolitan Housing Dev. Corp., 429 U.S.

252, 265-268 (1977) (regarding sources: (1) historical background, (2) specific se-
quence of events, (3) departures from normal procedures, (4) substantive depar-
tures (5) legislative history, and (6) in extraordinary situation members of the
Legislature may be called for interpretation.); The Supreme Court, supra note 12, at
163-66.

60. Personnel Adm'r v. Feeney, 99 S. Ct. 2282, 2293 (1979); Ginsberg, Sexual
Equality Under the Fourteenth and Equal Rights Amendments, 1979 WASH. U.L.Q.
161, 168; see Note, The Search for a Standard of Review in Sex Discrimination Ques-
tions, 14 Hous. L. REV. 721, 728-30 (1977).

61. Erickson, supra note 55, at 91.
62. Sex Discrimination-Distinctions, supra note 56, at 92-93; see Personnel

Adm'r v. Feeney, 99 S. Ct. 2282, 2292-93 (1979); Califano v. Westcott, 99 S. Ct. 2655,
2660-61 (1979).

63. Dothard v. Rawlinson, 433 U.S. 321, 327-28 (1977); Griggs v. Duke Power Co.,
401 U.S. 424, 429-30 (1971); Lopatka, supra note 7, at 100; Note, General Electric Co. v.
Gilbert: A Lesson in Sex Education and Discrimination-The Relationship Between
Pregnancy and Vitality of Disproportionate Impact Analysis, 1977 UTAH L. REV.
119, 129 [hereinafter cited as A Lesson In Sex Education].

64. Dothard v. Rawlinson, 433 U.S. 321, 327-28 (1977); Griggs v. Duke Power Co.,
401 U.S. 424, 429-30 (1971); Lopatka, supra note 7, at 100; A Lesson In Sex Eductaion,
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icy has a manifest relation to the employment in question or the
policy is a valid business necessity.65 If the challenger then pro-
vides an alternative that would "serve the employee's legitimate
interests" without discriminatory effect, the classification will be
struck down.66

Applying constitutional analysis in Marshall v. Kirkland,67 the
Eighth Circuit found sex discrimination in the employment prac-
tices of an Arkansas school district.68 Marshall alleged both class-
based and incidental sex and race discrimination in connection
with hiring, wages, promotion, and job assignment with the Bar-
ton-Lexa Board of Education.69 On appeal the Eighth Circuit
Court found impermissible sex discrimination with respect to the
school board's assignment of specialty personnel 70 and promotion
of female teachers to administrative positions.7 1 The appellate
court dismissed the Title VII arguments as inapplicable 72 and
stressed the analytical difference between constitutional and stat-
utory actions.

73

Plaintiffs mistakenly argued for Title VII disparate impact
analysis of the discriminatory action.74 However, since the school
board's practices were facially discriminatory and since neutral
classifications were not at issue, inquiry into discriminatory intent
was irrelevant.7 Testimony by the school board president 76 and
the superintendent of schools had indicated blatant prejudice. 77

supra note 63, at 131-34; see Hsia, The Effects Test New Direction, 17 SANTA CLARA L.
REV. 777, 871-82 (1977).

65. Hsia, supra note 64, at 780; Erickson, supra note 55, at 91; Lopatka, supra
note 7, at 74.

66. Hsia, supra note 64, at 780.
67. Marshall v. Kirkland, 602 F.2d 1282, 1298-99 (8th Cir. 1979).
68. Id. at 1300-01.
69. Id. at 1286. See also Comment, Plessy Revived: The Separate But Equal

Doctrine and Sex-Segregated Education, 12 HARV. C.R.-C.L.L. REv. 585, 586-87
(1971) (discussion of sex-segregation in the field of education).

70. 602 F.2d at 1286.
71. Id.
72. Id.
73. Id. at 1299. "The critical difference between Title VII and constitutional

claim of employment discrimination is that the disparate impact of neutral employ-
ment practices, sufficient if not rebutted to establish a Title VII violation, 'is not the
sole touchstone of an invidious racial discrimination' in violation of the equal pro-
tection clause." Id.

74. Id. at 1299.
75. Id. at 1299 n.13.
76. Id. at 1300. The school board president testified: "It has. been the policy

of the school to hire men." Id.
77. Id. Although the superintendent of schools admitted, "[t]here is no evi-

dence to indicate that only men could perform those jobs, but again, this is some-
thing that has been traditionally done in this country and I concur with it," he felt
he, "needed a man for the job." Id.
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Judge Hanson found such testimony sufficient proof of facial dis-
crimination and thus indicative of a violation of equal protection.7 8

Page v. Southwestern Bell Telephone Co. 79 was decided under
authority of section 703 of Title VII.80 Southwestern Bell had at-
tempted to place returning pregnancy-leave employees in the
same or similar job positions as before their leave.81 However, it
admitted that those employees may have been terminated where
no job openings were available. 82 The Eighth Circuit Court rea-
soned that, since the company had recognized the necessity of pro-
viding pregnant employees leave time through its seniority
policies, its failure to grant reinstatement to the returning employ-
ees adversely affected the status of those women who chose to
bear children. 83 That action was deemed a contravention of Title
VII mandates and the case was remanded to the district court for
further consideration.84

In Page the court stepped over the second strand of Title VII
analysis-the finding of discriminatory intent-focusing instead on
the discriminatory impact standards of Nashville Gas Co. v.
Satty.85 In Satty the employee had been denied three positions
due to her employers' practice of refusing job bidding seniority ac-
crued prior to her pregnancy leave.86 The Supreme Court inquired
into the discriminatory impact of such a policy.87 Continuing ap-
plication of the impact test, the Satty Court found that despite fa-
cial neutrality, the discriminatory impact of the employment ratios
was patent.88

The impact test was similarly applied in Page.89 A facially
neutral policy was established.90 The requisite impact was then
culled from Southwestern Bell's recognition of the necessity of
providing pregnant employees leave, and its failure to reinstate

78. Id. at 1299.
79. 602 F.2d 845 (1979).
80. Id. at 848.
81. Id.
82. Id.
83. Id. at 848-49.
84. Id. at 849-50; see 42 U.S.C. § 2000e-2(a) (1) (1976).
85. 434 U.S. 136 (1977); Comment, Differential Treatment of Pregnancy in Em-

ployment: The Impact of General Electric Co. v. Gilbert and Nashville Gas Co. v.
Satty, 13 HARv. C.L.-C.R.L. REV., 717, 718-24 (1978).

86. 434 U.S. at 139. Job-bidding seniority is a merit system by which an em-
ployee may advance employment status because of accumulated hours. See id.

87. 434 U.S. at 141; see notes 64 & 65 and accompanying text supra.
88. 434 U.S. at 141 nn.2 & 3.
89. See notes 64-67 and accompanying text supra.
90. 602 F.2d at 848.
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those employees, causing an adverse effect to the minority.91 That
action violated section 703 and the case was remanded for further
consideration.

92

DISCRIMINATORY IMPACT AND HIRING PRACTICES

Section 703(h) of Title VII codifies Congress' mandate forbid-
ding employers' discriminatory tests or procedures within hiring
practices. 93 The Supreme Court in Griggs v. Duke Power Co. 94

construed that provision as prohibiting the use of practices, proce-
dures, or tests which discriminate against minorities, in the ab-
sence of a showing by the employer that its criteria are job
related.95 Following Griggs, the Court in Albemarle Paper Co. v.
Moody 96 tendered specific validation procedures which it termed
defective: deficient job analysis, invalidated tests, and use of sub-
jective ratings by employee supervisors.97 Those suggested valida-
tion procedures and responding administrative agency guidelines
have been the bane of employers since the Act was promulgated. 98

Rice v. City of St. Louis9 9 has provided an arena for the Eighth
Circuit to further apprise employers of job criteria falling within
the statutory imprimatur. 10 0 Rice, a black woman, filed a class ac-
tion suit against the City of St. Louis alleging racial discrimination
under Title VII.1° 1 She argued that the city's college degree re-
quirement for a health department position dealing with immuni-
zation and veneral disease was racially discriminatory. 0 2 The
district court found racially disparate impact but ruled for the city
on the premise that it had justified its practice. 0 3 The Eighth Cir-

91. Id. at 848-49. See generally Comment, Geduldig v. Aiello: Pregnancy Clas-
sifications and the Definition of Sex Discrimination, 75 COLUM. L. REV. 441 (1975).

92. 602 F.2d at 849-50.
93. Civil Rights Act of 1964, § 703, 42 U.S.C. § 2000e-2(h) (1976).
94. 401 U.S. 424 (1971).
95. Id. at 436.
96. 422 U.S. 405 (1975).
97. Id. at 431-35.
98. Confusion begins from two sets of guidelines offered to assist employers in

formulating hiring procedures: Federal Executive Agency Guidelines on Employee
Selection Procedures, 41 C.F.R. § 60-3.5 (1979) and EEOC Uniform Guidelines on
Employee Selection Procedures, 29 C.F.R. § 1607.5 (1979). The Supreme Court fur-
ther confused the issue in General Electric v. Gilbert when it held that the EEOC
Guidelines might not be accorded as much weight as administrative regulations.
General Electric v. Gilbert, 429 U.S. 125, 141 (1977).

99. 607 F.2d 691 (1979).
100. Id. at 792-93.
101. Id. at 792-94.
102. Id. at 793.
103. Id. at 794. For a discussion of the city's justifications, see notes 118 & 119

and accompanying text infra.
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cuit Court of Appeals questioned the lower court's findings of a
prima facie case, but nonetheless affirmed the decision on the
strength of the expressed justifications. 10 4

Analysis of Rice is founded on tests formulated for Title VII by
the Supreme Court. 0 5 The underlying purpose of section 703(h) is
to alert employers of Congress' aversion to discrimination on the
basis of race, color, religion, sex or national origin.10 6 Where the
employment practice is facially neutral, a plaintiff's prima facie
case is established by proof of disparate impact on the minority. 0 7

Green v. Missouri Pacific Railroad08 provided three relevant fac-
tors for determining impact: the impact on the minority in the geo-
graphic area in question; the number of minority members
disqualified because of the requirement; arid the number of blacks
employed compared with the total area black workforce. 10 9

In the instant action, Rice attempted to establish the first and
second indicium of Green by statistical data taken approximately
nine years prior to the action.110 The outdated statistics coupled
with the fact that the city had actually hired more blacks than
whites for the contested position, tipped the scales in the defend-
ant's favor."' Nonetheless, the Eighth Circuit accepted the lower
court's finding that the plaintiff had established a prima facie case
and shifted the burden to the city to defend its hiring procedure. 112

This strand of the disparate impact test is referred to as the
business necessity requirement. 113 Courts have supplied three
variables for discerning adequate business necessity:114 first, the
court must find a direct correlation between the business purpose
and the employment procedure adopted, 115 second, the court

104. 607 F.2d at 796.
105. See notes 94-97 and accompanying text supra.
106. See 110 CONG. REC. 7247 (1964); Griggs v. Duke Power Co., 401 U.S. 424, 431

(1971); B. SCHLEI & P. GROSSMAN, supra note 18, at 23.
107. See Griggs v. Duke Power Co., 401 U.S. 424, 430 (1971); 3 A. LARSON, EM-

PLOYMENT DISCRIMINATION § 72.10 (1979); Reiter, Compensatingfor Race or National
Origin in Employment Testing, 8 Loy. CHI. L.J. 687, 687-89 (1977).

108. 523 F.2d 1290 (8th Cir. 1975).
109. Id. at 1293-94.
110. 607 F.2d 795-96. The data offered was gathered in 1970 and did not include

the outlying suburbs of St. Louis.
111. Id. at 796.
112. Id.
113. S. AGID, FAIR EMPLOYMENT LITIGATION 527-31 (2d ed. 1979); 3 A. LARSON,

supra note 107, at §§ 72.00-10; see Griggs v. Duke Power Co., 401 U.S. 424, 431 (1971);
Green v. Missouri Pac. R.R. Co., 523 F.2d 1290, 1297-98 (1975); Comment, Business
Necessity Under Title VII of the Civil Rights Act of 1964: A No-Alternative Ap-
proach, 84 YALE L.J. 98, 98-99 (1974).

114. See Lopatka, supra note 7, at 83-89.
115. See Dothard v. Rawlinson, 433 U.S. 321, 329 (1977); Griggs v. Duke Power
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weighs the impact of procedure on the respective parties;116 and
third, the court looks for a less restrictive alternative. 117 St. Louis
satisfied the business necessity requirement by convincing both
the lower and appellate courts that its requirement of a college de-
gree was necessary to allay possible repercussions within the
veneral disease control program." 8

The position called for diplomacy, maturity, and "unshock-
ability."'1 9 Within the venereal disease program personnel were
required to deal with a wide range of persons including sexual
deviates, physicians, clergymen, and professionals. 120 A further
prerequisite was an ability to speak and write effectively. 12' More-
over, an unqualified applicant could create risks detrimental to
public health and safety.122

Satisfaction of the business necessity proviso by the city re-
sulted in the dismissal of Rice's action under the statute. 123 Em-
ployers can avoid discriminatory hiring complaints only by
presenting plausible justifications for instituting those practices. 24

St. Louis was assisted by the plaintiffs inadequate statistical
proof, but the decision turned on the nature of the job itself. In the
evolution of the business necessity standard, the Rice Court justi-
fied college degree requirements.

REMEDIES FOR FAIR HOUSING

Title VIII of the Civil Rights Act of 1968 purports to "provide,
within constitutional limitations, fair housing throughout the
United States."'1 25 The legislation emerged from congressional
concern for what seemed to be the geographical separation of soci-

Co., 401 U.S. 424, 436 (1971); Weeks v. Southern Bell Tel. & Tel. Co., 408 F.2d 228, 232
(1969).

116. See United States v. N.L. Indus., Inc., 479 F.2d 354, 365-66 (8th Cir. 1973);
United States v. St. Louis-San Francisco Ry. Co., 464 F.2d 301, 309 (8th Cir. 1972);
Robinson v. Lorillard Corp., 444 F.2d 791, 797 (4th Cir. 1971).

117. United States v. N.L. Indus., Inc., 479 F.2d 354, 366 (8th Cir. 1973); United
States v. Bethlehem Steel Corp., 446 F.2d 652, 662 (2d Cir. 1971); cf. Albemarle Paper
Co. v. Moody, 422 U.S. 405, 425 (1975) (giving plaintiff an opportunity to produce
other tests which would serve the employer's purposes without discriminating
against the minority).

118. Rice v. City of St. Louis, 607 F.2d 791, 796-97 (1979); see 3 A. LARSON, supra
note 107, at § 76.30.

119. 607 F.2d at 797.
120. Id. at 793.
121. Id. at 797.
122. Id.
123. Id. at 796-97.
124. See notes 95-98 and accompanying text supra.
125. Fair Housing Act, 42 U.S.C. § 3601 (1976). See generally STATUTORY His-

TORY, supra note 1, at 1629-1837.
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ety into racial factions: black and white. 126 In an effort to detract
from the evils of discrimination, Congress enacted a means by
which minorities could integrate previously segregated areas of
the cities. 127 The primary purpose of the Act is to replace the ghet-
tos with "truly integrated and balanced living patterns."'12 8 Title
VIII was to serve as a means of ensuring housing for minorities
who cannot afford to escape ghetto areas. 129

Park View Heights Corp. v. City of Black Jack130 grew out of a
more publicized action, United States v. City of Black Jack.13 1 In
the latter action the Eighth Circuit Court of Appeals announced
that the City of Black Jack's discriminatory zoning ordinances
were illegal.13 2 The Park View appeal was brought on behalf of
plaintiffs, Park View Heights Corporation and the Inter-Religious
Center for Urban Affairs, to recover damages resulting from that
unlawful discrimination.

33

The problem arose in 1970 when the City of Black Jack insti-
gated zoning ordinances prohibiting construction of apartment
buildings.134 Those ordinances were enacted to bar minorities and
moderate income families from residing in Black Jack.135 Suit was
filed on behalf of the minorities, and after six years the discrimina-
tory zoning ordinances were struck down.136

During the six years the suit was in litigation, the cost outlay
for the project escalated from $1,381,000 in 1970 to $3,085,274 in
1976.137 Plaintiffs contended that, even though they had won the
suit, the defendants had successfully thwarted the building
plan.138 Equitable relief sought by plaintiffs was denied by the dis-

126. See 114 CONG. REC. 9546-47 (1968); cf., Fair Housing and the Spanish Speak-
ing, 8 CIrv, RIGHTS DIG. 28, 28 (Fall 1975) (geographical segregation of Anglos and
Chicanos).

127. The Fair Housing Act, supra note 8, at 563.
128. 114 CONG. REc. 3422 (1968) (Senator Mondale commenting on the purpose

of the act).
129. See 114 CONG. REC. 2279 (1968) (statement of Sen. Brooke).
130. 605 F.2d 1033 (8th Cir. 1979).
131. 508 F.2d 1179 (8th Cir. 1974), cert. denied, 422 U.S. 1042 (1975).
132. Id. at 1188. For a more detailed discussion of this case, see Wright, Consti-

tutional Rights and Land Use Planning: The New and the Old Reality, 1977 DUKE L.
REV. 841, 857. Comment, Applying the Title VII Prima Facie Case to Title VII Litiga-
tion, 11 HARV. C.R.-C.L.L. REV. 128, 147-48 (1976).

133. 605 F.2d at 1035.
134. Id.
135. Id. Area citizens opposing a desegregated community had previously

taken steps to incorporate the city for the purpose of closing the doors on the Park
View Heights Project. Id.

136. 508 F.2d at 1188.
137. 605 F.2d at 1037 n.2.
138. Id. at 1037.
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trict court. 139 On appeal to the Eighth Circuit, the case was re-
manded for further proceedings. 140

The court reasoned that, since the demise of the Park View
Heights project resulted from purposeful discriminatory conduct
by the city, the lower court should not have relieved the city of
liability simply because of the intervening inflationary trend which
had contributed to the ultimate infeasibility of the housing pro-
ject.' 4 ' To do so, argued the plaintiffs, was to leave victims of dis-
crimination without an effective remedy while encouraging the
kind of dilatory, discriminatory conduct that the city had under-
taken in attempting to defeat the purposes of Title VIII.142 How-
ever, since remedial action lay, within the district court's purview,
the Eighth Circuit did no more than articulate guidelines to assist
the lower court in fashioning a workable remedy. 143

Placing the burden on plaintiffs to construct a plan for relief,
Judge Lay cautioned the city that it should work with both parties
in an affirmative action plan.144 The district court was directed not
to order relief more intrusive on governmental functions than
would be necessary to achieve the statutory goals. 145 A meeting
between the parties, including the district court and the United
States, was suggested to corroborate an acceptable plan. 14 6 The
district court was to consider the city's duty to find an appropriate
building site. 47 Moreover, in the future, no developer was to ex-
hibit reluctance in undertaking a building project in Black Jack be-
cause of possible opposition.148

The quandry faced by the courts in determining satisfactory
remedies for racial discrimination is apparent in Park View
Heights, especially when monetary considerations are under-
scored. 149 43 U.S.C. section 3612(c) provides statutory remedies for

139. Park View Heights Corp. v. City of Black Jack, 454 F. Supp. 1223, 1227 (E.D.
Mo. 1978).

140. 605 F.2d at 1041.
141. Id. at 1039.
142. Id.
143. Id. at 1040.
144. Id.
145. Id.
146. Id.; cf., Williamsburg Fair Housing Com. v. New York City Housing Auth.,

450 F.Supp. 602, 607 (S.D.N.Y. 1978) (cooperative community efforts resulted in a
workable integration plan). HUD regulations support conciliation conferences in
fair housing disputes. See 24 C.F.R. § 105.31-.32 (1978).

147. 605 F.2d at 1040.
148. Id. The language was included to appease prospective builders who were

hesitant to bid on another project for fear of repercussions from the city. Id.
149. See, e.g., Milliken v. Bradley, 433 U.S. 267, 289-92 (1977); Reed v. Rhodes, 472

F. Supp. 623, 624-25 (E.D. Ohio (1979); Lee v. Dallas County Bd. of Educ., 456 F.
Supp. 1164, 1174 (S.D. Ala. 1978).
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Title VIII infractions including actual and punitive damages. 150

However, since the majority of claimants proceed through the De-
partment of Housing and Urban Development there are few deci-
sions addressing remedial action for fair housing.1 1 Title VII
provides a broader spectrum for remedial action reference. 52

Race discrimination litigation has produced: Brown v. Board of
Education,153 Swan v. Charlotte-Mecklenburg Board of Educa-
tion,5 4 Keyes v. School District No. 1,1 55 and Milliken v. Brad-
ley.15 6 Those cases provide the district courts with broad powers
for affirmative action in segregating schools throughout the United
States. 57 Moreover, subsequent cases have imposed expensive
and sometimes complicated schemes for remedying discrimina-
tory practices. 158 Sex discrimination cases have similarly advo-
cated a deferential attitude in awarding damages for blatant
disriminatory practices.'5 9

Hills v. Gartreaux,160 a fair housing action, dictated that the
scope of remedy would be determined by looking at the extent of
the constitutional violation.' 61 In Hills the Chicago Housing Au-
thority and Department of Housing and Urban Development had
chosen housing sites specifically to promote segregation in Chi-
cago.

16 2

The Eighth Circuit's guidelines in Park View are far from defi-

150. Fair Housing Act, 42 U.S.C. § 3612(c) (1976).
151. The Fair Housing Act, supra note 8, at 577 n.117. The actions are brought

under 42 U.S.C. § 6310 (1976), pursuant to regulations contained at 24 C.F.R. § 105.11-
.22 (1978) through which HUD is empowered to remedy a complainant's grievance
without resorting to judicial action.

152. See The Fair Housing Act, supra note 8, at 577-78.
153. 347 U.S. 483, 495 (1954).
154. 402 U.S. 1, 31-32 (1971).
155. 413 U.S. 189, 213-14 (1973).
156. 418 U.S. 717, 752-53 (1974).
157. See generally Cox, After Twenty Years. Reflections upon the Constitutional

Significance of Brown v. Board of Education, 6 Civ. RIGHTs DIG. 38, 38-40 (Summer
1974).

158. See Milliken v. Bradley, 433 U.S. 267, 289-92 (1977) (state required to pay
one-half costs attributable to remedial education programs); Reed v. Rhodes, 472 F.
Supp. 623, 624-25 (E.D. Ohio 1979) (court required school officials to apply proceeds
from sale of land and buildings to bussing program); Lee v. Dallas County Bd. of
Educ., 456 F. Supp. 1164, 1174 (S.D. Ala. 1978) (school board required to advertise
and publicize minority transfer program); cf. Monroe v. Board of Comm'r, 581 F.2d
581, 581-82 (6th Cir. 1978) (defendants in desegregation action required to pay
$47,833.73 in attorney's fees for protracted litigation).

159. See Davis v. Passman, 99 S. Ct. 2264, 2276 (1979).
160. 425 U.S. 284 (1976).
161. Id. at 297.
162. Id. at 299. But see Milliken v. Bradley, 418 U.S. 717, 752 (1974) (expressly

excluding suburban school districts from a proposed desegreation plan).
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nite.163 The court did not go as far as one might have suspected in
light of the desegregation cases and the remedial busing schemes
imposed on cities condoning discrimination in schools.

Title VIII relief arguably should be as broad and effective as
the relief that has been granted under Title VII. It has been ten
years since the Park View Heights building project was engen-
dered. Four years ago the price had more than doubled for a rep-
lica of the original plan. It remains to be seen whether the City of
Black Jack will ultimately prevail in thwarting an integrated hous-
ing system, thus providing the plaintiffs with yet another "key long
after the lock has been changed."'1 64

PROCEDURAL PREREQUISITES FOR LITIGATION

Title VII mandates specific procedures for vindication of un-
lawful employment practices. 165 Section 705 gives the EEOC
power to investigate and implement informal methods for reconcil-
iation of employee's grievances prior to trial. 66 Section 706(f) (1)
specifies that, if within 180 days from filing a charge with the
EEOC a conciliation agreement has not been affected, the EEOC
shall notify the claimant and, within ninety days after such notifi-
cation, a civil action may be brought against the employer.167

Originally, the EEOC's practice was to issue a letter to the
claimant giving a right to request a notice of right to sue' 68-some-
times termed a conciliation letter.16 9 The circuit courts had been
divided as to whether the time period tolled from the date of re-
ceipt of the conciliation letter or receipt of the notice of right to
sue. The First, Second, Third, and Eighth Circuits applied the stat-
ute mechanically and required prospective plaintiffs to file suit
within ninety days after receipt of the EEOC's conciliation let-
ter.170 The Fourth, Fifth, Sixth, Seventh, Ninth, and Tenth Circuits

163. See notes 144-48 and accompanying text supra.
164. 605 F.2d at 1039.
165. 42 U.S.C. §§ 2000e-5(b) to -5(g) (1976); see Employment Discimination,

supra note 7, at 1192-1216. For a general discussion of the EEOC's conciliatory
process, see Pope, Practicing Equal Employment Opportunity Law on Behal 1of an
Employer: An Overview, 61 Ky. L. REV. 879, 882-86 (1973).

166. 42 U.S.C. § 2000e-4(a), -4(g) (1976).
167. Id. § 2000e-5(f) (i); see S. AGID, supra note 112, at 6-10; Gardner, The Devel-

opments of the Meaning of the Civil Rights Act of 1964, 23 ALA. L. REV. 451, 489-90
(1971).

168. See B. SCHLEI & P. GROSSMAN, supra note 18, at 919-42.
169. See Lynn v. Western Gilette, Inc., 564 F.2d 1282, 1286 (9th Cir. 1977); B.

SCHLEI & P. GROSSMAN, supra note 18, at 238 (Supp. 1979).
170. See Whitfield v. Certain-Teed Products, 533 F.2d 353, 360 (8th Cir. 1976);

Dematteis v. Eastman Kodak Co, 511 F.2d 306, 308-11 (2d Cir. 1975), modified, 520
F.2d 409, 411 (2d Cir. 1975) (applying prospectively); McCrary v. Metropolitan Life
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did not read the statute as strictly, but were willing to accept filing
ninety days after receipt of the EEOC's notice of right to sue. 17 1

Shea v. City of St. Paul172 announced the Eighth Circuit's pol-
icy of tolling the time period from the date of receipt of the concili-
ation letter instead of the date of receipt of the notice of right to
sue. 7 3 Shea appealed dismissal of her Title VII sex discrimination
action against the City of St. Paul.174 Her complaint had been dis-
missed for failure to file suit ninety days after receipt of a letter
from the EEOC informing her of their dismissal of the charge.175

However, that conciliation letter alluded to the fact that she could
file suit ninety days after receipt a notice of right to sue". 7 6

Judge Hanson based the decision on two previous Eighth Cir-
cuit decisions which foreshadowed the instant holding: Tuft v. Mc-
Donnell Douglas Corp.,177  and Whitfield v. Certain-Teed
Products. 78 In Tuft the conciliation letter explicitly stated that
Tuft had ninety days from receipt of notice of right to sue in which
to file suit.179 Further, the first letter failed to mention whether the
EEOC had decided to file suit.180 Tuft was allowed to file ninety
days after receipt of the notice of right to sue because of his reli-
ance on the misleading conciliation letter.18 1

Whitfield involved a three letter process which consisted of
one letter notifying Whitfield of the EEOC's failure of conciliation,
one letter informing Whitfield that the EEOC had decided not to
file suit, and another notice of right to sue.18 2 The court held that
the second letter was sufficient to satisfy the statutory mandate for
notice. 18 3 Distinguishing Tuft the court in Whitfield found that,
since Whitfield had an attorney, he was not "an innocent party suf-

Ins. Co., 408 F. Supp. 417, 418 (D.C. Mass. 1976); cf. Equal Employ. Opp. Comm'n v.
North Hills Pasavant Hospital, 544 F.2d 664, 665 n.3 (3d Cir. 1976) (applying strict 90-
day limitation in dicta).

171. See Prophet v. Armco Steel, Inc., 575 F.2d 579, 580 (5th Cir. 1978); Archie v.
Chicago Truck Drivers Helpers & Warehouse Workers Union, 585 F.2d 210, 216 (7th
Cir. 1978); Lynn v. Western Gilette, Inc., 564 F.2d 1282, 1286 (9th Cir. 1976); Garner v.
E.I. DuPont de Nemours & Co., 538 F.2d 611,613-15 (4th Cir. 1976); Williams v. South-
ern Union Gas Co., 529 F.2d 483, 486-87 (10th Cir. 1976); Hall v. Kroger Baking Co.,
520 F.2d 1204, 1205 (6th Cir. 1975).

172. 601 F.2d 345 (8th Cir. 1979).
173. Id. at 349-50.
174. Id. at 346.
175. Id. at 347 n.3.
176. Id.
177. 517 F.2d 1301 (8th Cir. 1975), cert. denied, 423 U.S. 1052 (1976).
178. 533 F.2d 353 (8th Cir. 1976).
179. 517 F.2d at 1310.
180. Id. at 1309.
181. Id. at 1310.
182. 533 F.2d at 360-61.
183. Id. at 360.
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fering prejudice through misleading information.' 84 Whitfield lost
his Title VII claim.18 5 However, the court noted that he retained an
action under section 1981 and was, therefore, not prejudiced in his
cause of action. 186

Addressing the equitable considerations in Tuft and Whitfield,
the Shea Court seemed to change its position.187 It reasoned that
since Shea had not requested prospective application of Tuft, and
since Whitfield was not a candidate for such application, Shea's
cause of action was lost.188 The Eighth Circuit determined that
Shea was forewarned by Tuft and Whitfield as to the court's stance
on the two-tier letter procedure and dismissed the action.' 89

Procedural problems and the mechanics of securing relief also
confront parties complaining of unlawful age discrimination. In
1967 Congress passed the Age Discrimination in Employment Act
with the purpose of promoting employment based on ability rather
than on age.190 The Act was prompted by passage of the Civil
Rights Act of 1964 which provided for a study of age discrimination
in employment by the Secretary of Labor.19 1 That study, The Older
American Worker-Age Discrimination in Employment, provided
foundation for the act.192 President Johnson added impetus in his
"Older American Message" which posited: "Hundreds of
thousands, not yet old, not yet voluntarily retirees, find themselves
jobless because of arbitrary age discrimination." 93

The Act prohibits hiring practices which discriminate against

184. Id. at 361. Shea does not intimate when Ms. Shea hired an attorney to pros-
ecute the action.

185. Id.
186. Id.
187. 601 F.2d at 350.
188. Id. at 350-51.
189. Id. at 351. The EEOC recently quashed any question regarding the two-tier

letter process. Conciliation letters are no longer sent to claimants. The notice of
right to sue is the only authorization given prospective claimants under the regula-
tions. 29 C.F.R. § 1601.28 (1979). B. SCHLEI & P. GROSSMAN, supra note 18, at 238.

190. 29 U.S.C. § 621(b) (1976); see Comment, The Age Discrimination in Employ-
ment Act of 1967, 90 HARV. L. REV. 380, 381 (1976); Comment, Age Discrimination in
Employment: The Scope of Exceptions to the Age Discrimination in Employment
Act of 1967, 8 LoY. CHI. L.J. 864, 864-65 (1977).

191. H.R. REP. No. 805, 90th Cong., 1st Sess. 2, reprinted in [19671 U.S. CODE
CONG. & AD. NEWS 2213, 2213-14. For a general discussion as to why discrimination
was not dealt with by the Civil Rights Act, see 4 A. LARSON, EMPLOYMENT DISCRIMI-
NATION § 98.32 (1979). The Senate killed an amendment which would have included
age to the list of discriminatory factors proscribed by the Civil Rights Act. 110
CONG. REC. 13490-92 (1964).

192. H.R. REP. No. 805, 90th Cong., 1st Sess. 2, reprinted in [1967] U.S. CODE
CONG. & AD. NEWS 2213, 2214.

193. Id. For a statistical overview of the affects of age discrimination in employ-
ment, see 4 A. LARSON, supra note 191, at § 98.20.
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persons age forty to seventy by employers: for failing to hire, dis-
charging, or discriminating by employment criteria; for classifying
such an employee; or for reducing wages to comply with the stat-
ute. 194 Procedural obstacles underscore analysis of age discrimi-
nation cases. Those procedures require strict adherence to time
limitations in order to avert dismissal of valid claims for redress of
discriminatory employment practices because of age. 195 Falling
under that veil, the plaintiff in Larson v. American Wheel & Brake,
Inc. 196 faced just such a dismissal.

Larson was fired by American Wheel and replaced by a
younger man.197 Believing American Wheel had terminated him
because of age, he contacted the North Dakota Employment secur-
ity Bureau for relief. Shortly thereafter, 198 he was notified that the
limitation period in which to bring a claim had expired.199 He was
then directed to contact the Department of Labor.200 On July 25,
1977 Larson contacted the department through counsel, and on Au-
gust 8, 1977 a notice of intent to sue letter was issued.20 1 Suit was
filed and American Wheel brought a motion for judgment on the
pleadings on the premise that Larson had failed to file suit within
the 180 day limitation; the suit failed for lack of jurisdiction.20 2

Holding for American Wheel, the district court dismissed Larson's
suit.

2 0 3

The Eighth Circuit did not address the jurisdictional issue
stating: "Equity does not demand nor would it allow tolling of the
time limitations period in this case. '20 4 Instead, the court consid-
ered Larson's equitable justifications and found for American
Wheel. 20 5 Those findings hinged on the inadequacy of Larson's re-

194. 29 U.S.C. § 623(a) (1976). The Age Discrimination in Employment Act
Amendments of 1978 raised the age limitation from 65 to 70. Pub. L. No. 95-256, § 1,
92 Stat. 189 (amending 29 U.S.C. § 602 (1967)); see Note, Age Discrimination in Em-
ployment: Correcting a Constitutionally Infirm Legislative Judgment, 47 S. CAL. L.
REV. 1311, 1352 (1974) (advocating the extension of the previous age limitation be-
yond 65).

195. See generally Comment, Procedural Aspects of the Age Discrimination in
Employment Act of 1967, 36 U. Prrr. L. REV. 914 (1975).

196. No. 79-1149 (8th Cir. Dec. 4, 1979).
197. Id. slip op. at 2.
198. Id.
199. Id. at 3. Larson contacted the North Dakota Agency the latter part of May

1977; the limitations period expired June 7, 1977. See note 208-10 infra.
200. No. 79-1149, slip op. at 3.
201. Id. at 4.
202. Id. at 2.
203. Id.
204. Id. at 1-2. For a discussion of judicial time limitations, see C. CLAUSE, THE

AGE DISCRIMINATION IN EMPLOYMENT ACT, 1 EQUAL EMPLOYMENT PRACTICE GUIDE
V-1, V-33 (1979).

205. No. 79-1149, slip op. at 8-10.
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sponding affidavit and his failure to file supporting information af-
ter having been notified of the summary judgment treatment of
American Wheel's motion. 20 6 Responding to those inadequacies,
Judge Stephenson listed five possible grounds which could have
been alleged by Larson to obtain equitable relief in the form of
waiving the statute of limitations proscription. 20 7

The Age Discrimination Act requires filing of suit with the De-
partment of Labor2 8 within 180 days after the unlawful practice is
discovered, or in the event a comparable state law applies, a claim-
ant has: 300 days to file an unlawful practice action, or 30 days to
file after receipt by claimant of notice of termination proceedings
under state law, whichever first occurs.20 9 29 U.S.C. section 633(b)
provides that where the forum state has a law prohibiting age dis-
crimination and that law authorizes a state to grant relief from
such discriminatory practice, no suit may be brought under section
626 until sixty days after the state proceedings have been com-
menced.

210

Cases construing section 626 require the state statute to pro-
vide for enforcement of the plaintiff's claim in order to fall within
the provided limitations.2 1' North Dakota law provides for such
enforcement through the state Attorney General by its penalty of a

206. Id. at 6.
207. Id. at 8-9. Larson could have alleged: (1) failure by American to post ap-

propriate notices pursuant to 29 U.S.C. § 627; (2) that he was misled by the Depart-
ment of Labor as to the limitations period; (3) American Wheel's discriminatory
actions did not surface until a later date; (4) notice had been affected by filing a
state claim, or (5) some action by American Wheel providing foundation for equita-
ble relief. No. 79-1149, slip op. at 8-9.

208. 29 U.S.C. § 626(d) (1976). Under section 2 of the President's Reorganization
Plan, all functions of the Department of Labor under sections 2, 4, and 7-15 of the
Age Discrimination Act of 1967 were transferred to the Equal Employment Oppor-
tunity Commission (EEOC). 43 Fed. Reg. 19807 (effective Jan. 1, 1979).

209. 29 U.S.C. § 626(d) (2) (1976). The Eighth Circuit construes this provision as
providing claimant with an option to commence an age discrimination action under
state or federal statutes. Evans v. Oscar Mayer & Co., 580 F.2d 298, 300 (8th Cir.
1978); accord, Smith v. Joseph Schlitz Brewing Co., 419 F. Supp. 770, 772-74 (D.N.J.
1976). But see Reich v. Dow Badische Comp., 575 F.2d 363, 370 (2d Cir. 1978); Goger
v. H.K. Porter Co., Inc., 492 F.2d 13, 15 (3d Cir. 1974); McGarvey v. Merck & Co., Inc.,
359 F. Supp. 525, 527-28 (D.N.J. 1973). It should be noted that plaintiff is required to
file a state claim within 180 days from the date of claim to take advantage of the 300
day period. See Gabriele v. Chrysler Corp., 573 F.2d 949, 956 (6th Cir. 1978). In the
instant case Larson's 180 day time limitation ended June 7, 1977, or at least six days
after Larson contacted the North Dakota Employment Bureau. No. 79-1149, slip op.
at 3.

210. 29 U.S.C. § 633(b) (1976).
211. See Eklund v. Lubrizol Corp., 529 F.2d 247, 248-29 (6th Cir. 1976) (Ohio was

not a § 633 state since no section authorized enforcement via the Ohio Department
of Industrial Relations or the Attorney General); Curry v. Continental Airlines, 513
F.2d 691, 693 (9th Cir. 1975) (since California's age discrimination statute contained
no penalty provision, it did not fall within the § 633 mandate).
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misdemeanor. 212 Larson contacted the North Dakota Employment
Bureau for relief. 213 A strict reading of the North Dakota statute
would seem to signal it as a section 633 statute, since it provided
the necessary enforcement agent.214 However, since Larson chose
the Employment Bureau as his initial forum, there may be a ques-
tion as to whether the statute would apply to him, thus effecting
the 180 day limitations period and barring the action. If section 633
merely calls for an enforcement agent, then the Employment Bu-
reau should suffice.

For Larson to fall within the 300 day period, he would have
been required to show that the North Dakota statute conformed to
section 633 and that the state had terminated action.215 Had that
termination been effected by a notice from the Employment Bu-
reau, Larson would have had thirty days to file his notice of intent
to sue.216 Presumably, had Larson not been contacted, or if he
could prove that the Employment Bureau's notification was suffi-
cient notice under section 626, he would have had 300 days in
which to file his action or until October 6, 1977,217 thus averting the
time limitation tolling.

The Eighth Circuit Court's decisions in the procedural arena
this term augur mechanical application of remedial statutes. How-
ever, last year in Craig v. Health, Education and Welfare,218 the
court was espousing a different attitude. Quoting Bell v. Brown 21 9

for the construction of "receipt of notice", it stated: "[WI here con-
gressiqnal purpose is unclear, courts have traditionally resolved
ambiguities in remedial statutes in favor of those whom the legis-
lation was designed to protect. We have heretofore recognized
that Title VII is remedial in character and should be liberally con-
strued to achieve its purposes. '220 Perhaps a Title VII claimant
should not then lose hope for receiving equitable relief. Future liti-
gants may want to keep Craig in mind where procedural obstacle
courses have closed doors on meritorious claims.

212. N.D. CENT. CODE § 34-01-17 (Supp. 1979).
213. No. 79-1149, slip op. at 2.
214. See notes 211-12 and accompanying text supra.
215. See notes 208-10 and accompanying text supra.
216. 29 U.S.C. § 633(a) (3) (1976). Larson filed his notice of intent to sue on Au-

gust 8, 1977. Had the Bureau contacted Larson thirty days prior to that filing, July 8,
1977, the statute of limitations would not have been a bar. The Eighth Circuit did
not, however, state the exact date the Bureau informed Larson that he should con-
tact the Department of Labor. See No. 79-1149, slip op. at 3.

217. See 29 C.F.R. § 626(d) (2). Larson's claim arose December 10, 1976. No. 79-
1149, slip op. at 2.

218. 581 F.2d 189 (8th Cir. 1978).
219. 557 F.2d 849 (D.C. Cir. 1977).
220. 581 F.2d at 192.
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IN FORMA PAUPERIS PREREQUISITES

From a constitutional standpoint, indigents have usually been
granted access to the courts through the due process clause.22 1

The case of Bounds v. Smith2 22 established a constitutional right
for prisoners to gain access to the courts.223 Commentators have
posited the underlying rationale for the general rule as a catalyst
for judges to "perceive an indigent's case more penetratingly. '224

28 U.S.C. section 1915(a) provides for waiver of fees and costs
or security for actions brought by an indigent.225 The granting of in
forma pauperis standing is discretionary2 26 and requires the filing
of an affidavit of need.227 Moreover, the district court has discre-
tion to dismiss a suit brought in forma pauperis on finding it to be
frivolous. 2 2 8

Apparent lack of concrete definitions for "indigency" and
"court costs" have created difficulties in construing section 1915.229

Section 1915 does not define the extent of coverage. 230 Further,
fees or costs falling within another provision, section 1920, either
are not covered or cannot be paid since no funds have been allo-

221. Compare United States v. Kras, 409 U.S. 434, 443-50 (1973) (bankruptcy ac-
tion decided under due process analysis); Boddie v. Connecticut, 401 U.S. 374, 382
(1971) (rejecting equal protecton analysis, held that states could not charge indi-
gents filing fees in divorce actions under the due process clause) with Griffen v.
Illinois, 351 U.S. 12, 19 (1956) (criminal defendant given the right to appeal may not
be denied a free transcript if he proves indigency under equal protection analysis);
Douglas v. California, 372 U.S. 353, 355-56 (1963) (equal protection clause mandates
that the states provide counsel for indigent appellants). See generally L. TRIBE,
AMERICAN CONsTrUTIONAL LAW 1111-12 (1978); Goodpaster, The Integration of
Equal Protection, Due Process Standards and the Indigent's Right of Free Access to
the Courts, 56 IOWA L. REV. 223 (1970).

222. 430 U.S. 817 (1977).
223. Id. at 821.
224. L. TRIBE, supra note 221, at 1105; Gillers, Access to the Federal Courts: The

Supreme Court Rewrites the Rules, 32 REC. 603, 604 (1977); Goodpaster, supra note
221, at 249-56; Michelman, The Supreme Court and Litigation Access Fees: The Right
to Protect One's Rights-Part I, 1973 DUKE L.J. 1153, 1158.

225. 28 U.S.C. § 1915(a) (1976). But see Houseman, Equal Protection and the
Poor, 30 RUTGERS L. REV. 887, 894 (1977) (espousing the need for broadening § 1915
cost to include all litigation expenses).

226. Forester v. California Adult Auth., 510 F.2d 58, 60 (8th Cir. 1975); Venable v.
Meyers, 500 F.2d 1215, 1216 (9th Cir. 1974), cert. denied, 419 U.S. 1090 (1974); see
Smith v. Lees, 431 F. Supp. 923, 929 (E.D. Pa. 1977). The United States should not be
required to pay court costs so that plaintiff may obtain a decision on a point of law
which has no practical consequences. Id.

227. 28 U.S.C. § 1915(a) (1976).
228. Carter v. Thomas, 527 F.2d 1332, 1333 (5th Cir. 1976); Forester v. California

Adult Auth., 510 F.2d 58, 60 (8th Cir. 1975); Startii v. United States, 415 F.2d 1115, 1116
(5th Cir. 1969); Tyler v. Callahan, 74 F.R.D. 421, 423 (E.D. Mo. 1977), affd without
opinion, 573 F.2d 1313 (8th Cir. 1978), cert. denied, 436 U.S. 947 (1978).

229. Houseman, supra note 225, at 893-94.
230. 28 U.S.C. § 1915 (1976); Houseman, supra note 225, at 893-94.
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cated for them. 23 1 In re Smith232 turns on the Eighth Circuit's phil-
osophical view of that section granting a prisoner access to court.

Smith, a prisoner in the South Dakota penitentiary, sought to
bring suit against the warden.2 33 The lower court held that, since
Smith had $65.85 in his penitentiary account and since the filing fee
was only $15.00, Smith could not proceed in forma pauperis.23 4 The
Eighth Circuit reversed, holding that Smith should have been
granted in forma pauperis standing.23 5

The court did not accept a construction of the statute which
forced a plaintiff to become destitute before bringing his claim.23 6

The lower court should not have denied plaintiff access on the ba-
sis of his ability to pay for small physical or material comforts. 23 7

The majority emphasized that a party need not be penniless to in-
voke in forma pauperis standing.238 Nonetheless, the decision did
not preclude the district court from dismissing the claim if it was
determined to be frivolous.23 9

Dissenting, Judge Ross found precedent otherwise. He con-
tended that it is a privilege and not a right to proceed in forma
pauperis. 24° The district court had discretion to grant or deny sta-
tus.24 1 Moreover, since Smith had $65.85 in his account and the
filing fee was only $15.00, Judge Ross could not find an abuse of
that discretion.

242

A comparison of the decisions indicates a split in the philoso-
phy behind in forma pauperis standing and section 1915.243 The
Tenth Circuit and district courts in Kansas, Pennsylvania, Texas,
and Maryland are in accordance with Judge Ross' interpreta-
tion. 2 " The Eighth Circuit apparently favors initial access via sec-

231. 28 U.S.C. § 1920 (1976); Houseman, supra note 225, at 893-94.
232. 600 F.2d 714 (8th Cir. 1979).
233. Id. at 714.
234. Id.
235. Id. at 716.
236. Id. at 715.
237. Id. at 716.
238. Id.
239. Id. at 716 n.4.
240. Id. at 716 (Ross, J., dissenting).
241. Id.
242. Id.; Ward v. Werner, 61 F.R.D. 639, 640-41 (M.D. Pa. 1974) (prisoners with

accounts of $50 and $65 were not entitled to proceed in forma pauperis, but a pris-
oner with $7.00 was so allowed); Shimabuku v. Britton, 357 F. Supp. 825, 826 (D. Kan.
1973), affid, 503 F.2d 38, 38 (10th Cir. 1974) (plaintiffs with $315.31, $45.00, $51.27 and
$61.41 in their prison accounts denied in forma pauperis status); Carroll v. United
States, 320 F. Supp. 581, 582 (S.D. Tex. 1970) (prisoner with $204.90 not granted in
forma pauperis standing because the court found that his necessities were provided
for by the United States Prison Authority).

243. 600 F.2d at 716 (Ross, J., dissenting).
244. See Failor v. Califano, 79 F.R.D. 12, 13 (M.D. Pa. 1978) (plaintiff who listed
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tion 1915, leaving the door open for dismissal if the district court
finds the action without merit.245

Two other courts have offered alternatives for granting in
forma pauperis standing. In United States v. Bracewell,246 the Sec-
ond Circuit contributed a three part analysis to the granting of sec-
tion 1915 standing to a prisoner.247 The defendant in that action
appealed from a district court order permitting the government to
appropriate seized funds to reimburse the defendant's counsel.248

The Second Circuit remanded the action with directions to the dis-
trict court to consider: whether the defendant would suffer ex-
treme hardship because of this action; the length of defendant's
sentence; and the needs of the defendant's family-whether they
would become societal charges at the expense of the government's
action.

249

District Court Judge Boe, in Branden v. Estelle,250 contrived a
plan whereby indigents pay only an amount they can afford for
costs and expenses of suit.2 51 There, the plaintiff's prisoner ac-
count had $81.02 at the time the section 1915 affidavit was signed,
$41.02 later on, and a regular monthly income of $20.00 to $30.00.252

The district court found that plaintiff should have paid $9.00 as par-
tial payment of the filing fee. 253

Those decisions leave food for thought to the legislature. How-
ever, the courts will be left to struggle with enigmatic definitions
until further notice. Still, since access to the courts has foundation

assets of $20,000 and $409 per month income but stated she was the sole support of
her husband and son was denied in forma pauperis status because the cost would
be minimal); Williams v. Spencer, 455 F. Supp. 205, 209 (D. Md. 1978) (minor plain-
tiffs had resources of $32.50 per month allowances, $200 in savings, and $1,300 in
savings bonds, which was enough to require at least substantial partial payment of
costs on appeal in lieu of proceedings in forma pauperis); Carter v. Telectron, Inc.,
452 F. Supp. 939, 942 (S.D. Tex. 1976) (court held that plaintiff had no right to section
1915 status where he held a present right to collect an outstanding judgment against
the United States of $5,486.76); United States ex rel. Irons v. Pennsylvania, 407 F.
Supp. 746, 746 (M.D. Pa. 1976) (prisoner who had $170.40 in his account required to
pay $5.00 filing fee for habeas corpus proceedings); Ward v. Werner, 61 F.R.D. 639,
(M.D. Pa. 1974); Shimabuku v. Britton, 357 F. Supp. 825, 826 (D. Kan. 1973), affd, 503
F.2d 38, 38 (10th Cir. 1974); Carroll v. United States, 320 F. Supp. 581, 582 (S.D. Tex.
1970).

245. 600 F.2d 716 n.4.
246. 569 F.2d 1194 (2d Cir. 1978).
247. Id. at 1199-1200.
248. Id. at 1195.
249. Id. at 1199-1200.
250. 428 F. Supp. 595 (S.D. Tex. 1977).
251. Id. at 599.
252. Id. at 596.
253. Id. at 601; see Williams v. Spencer, 455 F. Supp. 205, 209 (D. Md. 1978) (court

ordered defendant to pay substantial portion of cost of appeal).
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within the Constitution, it apparently warrants leeway in the direc-
tion of a plaintiff. For that reason, the majority decision in Smith
presents a plausible explanation and realistic result for future in-
digent plaintiffs.

Paula M. Ray-'81


