
ADMINISTRATIVE LAW

During the survey period, the Nebraska Supreme Court clari-
fied its policy towards injunctions and writs of mandamus in two
administrative law cases. By writing instructive opinions in Meyer
v. Colin' and in State ex rel. Nebraska Nurses Association v. State
Board of Nursing,2 the court provides useful advice to future plain-
tiffs in administrative law cases.

INJUNCTION: MEYER v. COLIN

Although injunctions are frequently sought in Nebraska
courts, they are not routinely granted.3 The Nebraska Supreme
Court considers an injunction a discretionary remedy to be
awarded dependent upon the circumstances, the nature and ex-
tent of threatened damage and the probability of its continuance.4

In Meyer v. Colin,5 the court reviewed a suit for an injunction
involving the budgetary practices of Lancaster County. At the
time of the original suit, Meyer, the plaintiff, was the County As-
sessor and the defendants were the members of the Board of Com-
missioners for the county. Meyer challenged the Commissioners'
establishment and use of a budgetary account entitled "Contin-
gent Salary Adjustment Fund." The Commissioners used this
fund to pay the cost-of-living raises of all county employees in-
stead of having the separate department heads include these
raises in their annual budgets. Meyer sought an injunction against
this practice contending that it violated the County Budget Act
and the Nebraska Budget Act.6

Meyer argued against the budgetary practice on several
grounds, of which two are significant. He contended that the Com-
missioners' procedure interfered with the operation of his office as
County Assessor and that it was contrary to the purpose of the
budget acts.7 The court found no intentional or actual interference
in the operation of Meyer's office because he never requested nor

1. 204 Neb. 96, 281 N.W.2d 737 (1979).
2. 205 Neb. 792, 290 N.W.2d 453 (1980).
3. United States v. School Dist. of Omaha, 367 F. Supp. 179, 193 (D. Neb. 1973).
4. Peters v. Langrehr, 188 Neb. 480, 485, 197 N.W.2d 698, 702 (1972). See W.

PROSSER, LAW OF TORTS § 90 at 602 (4th Ed. 1971).
5. 204 Neb. 96, 281 N.W.2d 737 (1979).
6. Id. at 97, 281 N.W.2d at 739. The budget acts require the county board to

adopt a budget and to appropriate certain amounts for the various offices. See NEB.
REv. STAT. § 23-901 et. seq. (Reissue 1977), and NEB. REv. STAT. § 23-921 et seq. (Reis-
sue 1977).

7. 204 Neb. at 103, 281 N.W.2d at 741-42.
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was denied an additional appropriation from the Commissioners. 8

The court did not grant the injunction because Meyer offered no
evidence of injury or the likelihood of injury to himself as County
Assessor. For the court this lack of injury was dispositive on the
injunction issue, and on that ground alone it agreed with the trial
court in denying the requested injunction. 9

Although it refused to grant the injunction the court did agree
with what it termed the "heart" of Meyer's complaint. The court
acknowledged that the budgetary practice ran contrary to the in-
tent of the Nebraska Budget Act. 10 The court reasoned from the
statement of the purpose of the act in Section 23-921,11 that the
budget should approximate as closely as possible the amounts to
be spent by each department. The court objected to the use of the
contingent fund as a substitute for proper budgeting.12 On this is-
sue then, the court reversed the lower court's ruling and withdrew
the permission given to the Commissioners to put a portion of de-
partmental salary expenses in a separate non-departmental ac-
count.

13

In denying the injunction sought the court focused on the lack
of injury to Meyer as County Assessor. It is the court's well estab-
lished policy that an injunction will not lie unless the right is clear,
the damage is irreparable, and the remedy at law is inadequate to
prevent the failure of justice. 14 The court explicitly stated that in-
jury was a requisite for an injunction, but by its decision the court
implicitly stated injury was not necessary for a declaratory judg-
ment. The court did not enjoin the budgetary practice but it did
not permit it to continue either.15 The court clearly instructed the

8. Id. at 102, 281 N.W.2d at 741-42.
9. Id. at 102-03, 281 N.W.2d at 742.

10. Id. at 103, 281 N.W.2d at 742.
11. Id. See NEB. REV. STAT. § 23-921 (Reissue 1977), which provides that "[t]he

purpose of this act is to require governing bodies of this state to which this act
applies to follow prescribed budget practices and procedures and make available to
the public pertinent information pertaining to the financial requirements and ex-
pectations of such governing bodies so that intelligent and informed support, oppo-
sition, criticism, suggestions, or observations can be made by those affected.
Id.

12. 204 Neb. at 104, 281 N.W.2d at 742. The Commissioners argued that their
initial estimate for department expenditures were accurate because the allocated
salary accounts were usually sufficient to cover the cost-of-living raises given the
yearly attrition rate in the departments. Id. at 99-100, 281 N.W.2d at 740. The court
found this argument inadequate as the contingent fund contained $500,000. The
court perceived this as evidence of the Commissioners' lack of confidence in the
original budget estimates. Id. at 103, 281 N.W.2d at 742.

13. Id. at 105, 281 N.W.2d at 743.
14. Steffen v. County of Cuming, 195 Neb. 442, 446, 238 N.W.2d 890, 893 (1976);

Shepardson v. Chicago, B. & Q. R.R., 160 Neb. 127, 131, 69 N.W.2d 376, 379 (1955).
15. 204 Neb. at 105, 281 N.W.2d at 743.
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Commissioners to discontinue the practice of keeping some part of
department salaries in a contingent fund.1 6

It is important to note that the nature of this decision and the
particular facts of this case raise the question of why the court
agreed to review this case. The court could have refused to hear
this case on one of three grounds and yet it did not do so. First, the
case had become moot by the time of oral argument.17 The court
erased this problem by announcing a public interest exception to
the mootness doctrine. 18 Second, Meyer's standing as a public offi-
cial suing the Commissioners was unclear,19 and yet the court
never addressed this issue.20 Third, past court interference in
county matters occurred when there was a gross abuse of discre-
tion.2 1 In the instant case the court did not mention any gross
abuse on the part of the Commissioners, yet proceeded to review
the case and declare the practice improper.22

The use of the public interest rationale to circumvent the
mootjhess question, the avoidance of the standing issue and the
general tone of the opinion support the inference that the court
had something it wanted to say on the matter of county budget
practices. Three noteworthy items stand out, but are not directly
enunciated in the court's holding.23 First, the court may review
those county budgetary decisions it deems important to the public

16. Id. The court advised the Commissioners that contingency funds were per-
missible, but when the contingency involved was merely the failure to budget prop-
erly in the first place, it was "time to try again." Id. at 104, 281 N.W.2d at 742.

17. 204 Neb. at 98, 281 N.W.2d at 740. Meyer was no longer County Assessor of
Lancaster County and the budget year in question had terminated. Id.

18. Id. As a general rule appellate courts do not sit to give opinions in cases or
controversies which have become moot. But the court will hear appeals involving
matters of public interest even if they have become moot. State ex rel. Coulter v.
McFarland, 166 Neb. 242, 249-50, 88 N.W.2d 892, 897 (1958).

19. There is statutory permission for a taxpayer to sue upon alleged violations
of the budget act. NEB. REV. STAT. § 23-930 (Reissue 1977). Meyer, however, was
bringing suit as a public official. Generally, in Nebraska, a public official is the ap-
propriate plaintiff to sue in a public interest lawsuit but only when the taxpayer is
without the requisite standing. See Green, The Public Plaintiff Comes to Nebraska:
An Essay on the Limits of State Judicial Power, 13 CREIGHTON L. REV. 31, 65 (1979).
In the instant case a public official was permitted to sue even though a taxpayer
would have the requisite standing.

20. 204 Neb. 96, 281 N.W.2d 737 (1979).
21. See, e.g., Roberts v. Thompson, 82 Neb. 458, 118 N.W. 106 (1908). 'The

county commissioners act in an administrative capacity, and the legislature has
conferred upon them the duty of deciding how the affairs of the county shall be
managed, and, unless there is a gross abuse of their discretion, or unless they act
fraudulently, or contrary to some express provisions of the statutes, or beyond
some limitation, a court cannot interfere." Id. at 461, 118 N.W. at 108.

22. 204 Neb. 96, 281 N.W.2d 737 (1979).
23. The court does not intimate whether it will adopt these practices in the

future as a rule, or decide these matters on a case by case basis.
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interest. Second, the court may permit elected county officials to
sue county Boards for budgetary action taken. Third, as in the
past the court will require injury to the plaintiff as a prerequisite to
granting an injunction, but the court may not, as this case points
out, require injury to the plaintiff as a prerequisite to issuing a
judgment prohibiting the challenged practice.

MANDAMUS: STATE EX REL. NEBRASKA NURSES
ASSOCIATION v. STATE BOARD OF NURSING

Nebraska courts continue to utilize the peremptory writ of
mandamus. Mandamus is an order commanding an official to per-
form a duty which he has refused to perform.24 Many mandamus
cases have been before the Nebraska Supreme Court in recent
years.25 The court decided one case during the survey period
which clarified its approach to the writ of mandamus. The court
will not issue the mandamus writ unless there exists a clear duty
to act on the part of the defendant and a Coresponding clear legal
right to the performance of duty on the plaintiff's part.

In State ex rel. Nebraska Nurses Association v. State Board of
Nursing26 the State Nurses Association (Association) and an indi-
vidual nurse sought a writ of mandamus against the Attorney Gen-
eral of Nebraska and the State Board of Nursing (Board). The
plaintiffs sought to require the Attorney General to file an action in
the appropriate court to determine the constitutionality and valid-
ity of the statute requiring the Board to develop rules and regula-
tions governing the profession of nursing.27

The Board had drafted a set of general rules that created a
new classification of registered nurses entitled "Advanced Regis-
tered Nurse Practitioner, ' 28 pursuant to section 71-1,132.11(15) of
the Nebraska Code.29 As dictated by statute,30 these new rules

24. L. JAFFE, JUDICIAL CONTROL OF ADMINISTRATIVE ACTION 176 (1965).
25. See, e.g., State ex rel. Blome v. Bridgeport Irrigation Dist., 205 Neb. 97, 286

N.W.2d 426 (1979); State ex rel. Simpson v. Vondrasek, 203 Neb. 693, 279 N.W.2d 860
(1979); Singleton v. Kimball County Bd. of Comm'rs, 203 Neb. 429, 279 N.W.2d 112
(1979); State ex rel. Newbold v. Buffalo County, 202 Neb. 813, 277 N.W.2d 246 (1979).

26. 205 Neb. 792, 290 N.W.2d 453 (1980).
27. Id. at 793, 290 N.W.2d at 454.
28. Id. at 793-94, 290 N.W.2d at 454.
29. NEB. REV. STAT. § 71-1,132.11(15) (Reissue 1976). Subsection 15 requires in

part that the Board of Nursing shall develop rules and regulations governing the
expanding role of the professional nurse, and implement such rules and regula-
tions. Id. The proposed rules in question created a new subclass of certified ad-
vanced registered nurse practitioners, established qualifications for the new class,
and included provisions for violations and penalties. 205 Neb. at 794, 290 N.W.2d at
454.

30. NEB. REV. STAT. § 84-905.01 (Reissue 1976).
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were then submitted to the Attorney General for his review of
their constitutionality.3 1 The Attorney General returned the rules
without his approval because he concluded the Board did not have
law-making authority.32 The Board took no further action and the
new rules never became effective. 33

It is for this reason the Association applied for a writ against
the Attorney General to either approve the rules or bring an action
in court under section 84-215 of the Nebraska Code,3 4 to test the
constitutionality of the statute the Board had relied on when mak-
ing the rules.35 The District Court found that the Attorney General
had a duty to file an action to test the validity of the statute the
Board had relied on and entered a peremptory writ of mandamus
against the Attorney General commanding him to initiate the ac-
tion. The Attorney General appealed this mandamus order.36

The court when considering the appeal reiterated the standard
criteria for issuing a writ of mandamus, "to compel the perform-
ance of a legal duty to act: (1) the duty must be imposed by law;
(2) the duty must still exist at the time the writ is applied for; and
(3) the duty to act must be clear. '37 This standard has been
adopted by the court on numerous occasions.38 In the instant case,
the court reversed the lower court and refused to grant the writ
because the clear duty to act did not exist under the terms of the
applicable statutory section, and because the lower court had not
found that the Board of Nursing had refused to implement the act
in reliance upon the letter.39

The court held that the Attorney General's letter of disap-
proval of the rules did not clearly express an opinion that any act
of the legislature was unconstitutional,40 because he only wrote

31. 205 Neb. at 794, 290 N.W.2d at 454.
32. Id.
33. Id. at 795, 290 N.W.2d at 454.
34. NEB. REV. STAT. § 84-215 (Cum. Supp. 1978). This section provides in part

that when the Attorney General issues a written opinion that an act of the legisla-
ture is unconstitutional, and any state officer charged with the duty of implement-
ing the act, in reliance on the letter, refuses to implement the act, the Attorney
General must, within 10 days, file an action to test the validity of the act. Id.

35. 205 Neb. at 793, 790 N.W.2d at 454.
36. Id. at 795, 290 N.W.2d at 455.
37. Id. at 796, 290 N.W.2d at 455.
38. See, e.g., State ex rel. Blome v. Bridgeport Irrigation Dist., 205 Neb. 97, 102,

286 N.W.2d 426, 431 (1979); Singleton v. Kimball County Bd. of Comm'rs, 203 Neb.
429, 435, 279 N.W.2d 112, 116 (1979); State ex rel. Newbold v. Buffalo County, 202 Neb.
813, 814-15, 277 N.W.2d 246, 248 (1979); State ex rel. Goetz v. Lundak, 199 Neb. 585,
589, 260 N.W.2d 589, 593 (1977).

39. 205 Neb. at 797, 290 N.W.2d at 456.
40. Id. at 797, 290 N.W. at 456.
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the Board had "no authority" to make the rules.4 1 The court
strictly construed the statute which required the Attorney General
to issue a written opinion that an act of the legislature was uncon-
stitutional before he had the duty to file an action. As a conse-
quence the court found that the conditions necessary to trigger the
Attorney General's duty to file an action to determine the validity
of legislative act had not been met and therefore no writ of manda-
mus could be issued.42

It is noteworthy that the court did not conclude its decision at
this point. It went on to point out its traditional position against
giving advisory opinions. 43 Advisory opinions are formal opinions
rendered by a court at the request of the government or an inter-
ested party.44 They are interpretations of the law without binding
effect. The court will only declare the law and its application to a
given set of facts when a justiciable controversy is presented for
the determination of the court.45 In this case the court declared
that "[nIo justiciable dispute is established by this record, nor is
there any showing as to how the right of any relator is adversely
affected.

'46

This language suggests the court had serious questions as to
the actual standing of the plaintiffs. When the court ruled that the
Attorney General had no clear duty to act in this instance, it im-
plicitly raised the question of how one could fulfill the conditions
necessary to require the Attorney General to test the constitution-
ality of the statute that gave the Board rule-making power. The
court provided the answer when it suggested that "[tlhe other
available alternative is to leave the administrative agency to its
remedy of bringing an action against the Attorney General seeking
a determination as to whether his disapproval of the proposed
rules was valid or invalid."47

The court is clearly recommending to the Board that it, rather
than the Association, can engage the Attorney General's statutory
duty to act with respect to the new nursing rules. When the court
reminded everyone that the Board and the Attorney General were
joint defendants and not adverse parties at the end of the opinion,

41. Id. at 794, 290 N.W.2d at 454.
42. Id. at 798, 290 N.W.2d at 456.
43. Id.
44. BLACK's LAw DICTIONARY 50 (5th ed. 1979).
45. American Fed'n of State, County & Mun. Employees v. State, 200 Neb. 171,

177, 263 N.W. 2d 643, 647 (1978); Muller Enterprises, Inc. v. Gerber, 178 Neb. 463, 474-
75, 133 N.W.2d 913, 920 (1965).

46. 205 Neb. at 798, 290 N.W.2d at 456.
47. Id. at 797, 290 N.W.2d at 455-56.
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the strong message was that in the future it is the Board who
should bring the mandamus action against the Attorney General.

In this decision the Nebraska Supreme Court clarified its pol-
icy towards mandamus.' Not only will the court strictly construe
the requirement that a clear legal duty exists on the defendant's
part, but it will also demand that the plaintiff have a legal right to
the writ. Unless the plaintiff clearly shows how his right has been
adversely affected the court will find no justiciable dispute. The
message of this decision, although not formally an advisory opin-
ion, is that the Nebraska Supreme Court will issue the writ against
the Attorney General when the appropriate party properly seeks
the mandamus action and not before.

Sandra L. Dougherty--'82


