
CIVIL PROCEDURE

In the past year, no cases of apparent significance are re-
ported in the civil procedure area. There were, however, important
amendments to the statutes concerning provisional remedies.
This article will trace the analysis of the major United States
Supreme Court cases concerning the procedural due process re-
quirements for the use of provisional remedies and discuss both
the old and new Nebraska statutory requirements in light of those
decisions. The new statutes will also be compared with the old
provisions with emphasis on the major differences between the
two, and possible justifications for the amendments.

INTRODUCTION

In February, 1980, the Nebraska statutory provisions regarding
prejudgment attachment were amended.' Until the amendment
went into effect, the Nebraska provisions served two purposes.
First, the statutes allowed for attachment to be used to secure
quasi in rem jurisdiction.2 Second, attachment was allowed for
the court to secure sufficient assets of the defendant to satisfy the
judgment sought by a plaintiff.3 Under the new Nebraska statute,
attachment to secure quasi in rem jurisdiction is no longer allowed
and the procedure to secure a prejudgment remedy has been al-
tered.

4

The central issue in any case that permits a person's property
to be seized is whether the procedure for effecting such a seizure
satisfies the due process requirements of the United States Consti-
tution.5 This article focuses on prejudgment remedies in general
and will deal with the necessary constitutional prerequisites for
valid prejudgment remedies. Since certain safeguards are re-
quired for the defendant before his property may be taken for any

1. L.B. 597, 1980 Neb. Laws 249-61. The provisions for prejudgment attachment
prior to-this amendment may be found at NEB. REV. STAT. §§ 25-1001 to -1055 (Reis-
sue 1979).

2. NEB. REV. STAT. § 25-1001(1) (Reissue 1979).
3. NEB. REV. STAT. § 25-1001(2)-(9) (Reissue 1979).
4. See L.B. 597, §§ 1-14, 1980 Neb. Laws, 249-61. Compare NEB. REV. STAT.

§§ 25-1001 to -1055 (Reissue 1979) with L.B. 597, §§ 1-14, 1980 Neb. Laws 249-61.
5. E.g., Shaffer v. Heitner, 433 U.S. 186 (1977); North Georgia Finishing, Inc. v.

Di-Chem, Inc., 419 U.S. 601 (1975); Mitchell v. W. T. Grant Co., 416 U.S. 600 (1974);
Fuentes v. Shevin, 407 U.S. 67 (1972); Sniadach v. Family Finance Corp., 395 U.S. 337
(1969). See Newton & Timmons, Fuentes "Repossessed", 26 BAYLOR L. REV. 469
(1974); see also notes 85-102 and accompanying text infra for a discussion of the
constitutionality of attachment to secure quasi in rem jurisdiction.
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reason,6 this discussion will treat specific applications as they be-
come relevant.

7

BACKGROUND

PROCEDURE TO SECURE PREJUDGMENT REMEDIES

In 1969, the United States Supreme Court found in Sniadach v.
Family Finance Corp. that the Wisconsin prejudgment garnish-
ment procedure violated the due process clause of the fourteenth
amendment.8 Sniadach's wages were garnished at the request of
Family Finance Corp. when the latter sued to recover $420.00 on a
promissory note. 9 The effect of the garnishment was to freeze one-
half of the wages of the defendant. 10 Under the Wisconsin scheme,
the clerk of the court issued the writ on the request of the credi-
tor's attorney," who then caused the writ to be served on the gar-
nishee. The wages were kept frozen until disposition of the case.12

The Court discussed the nature of the property, indicating that
the constitutionality of a given procedure would depend, at least
partially, on the property to be taken.1 3 For example, the Court
was highly concerned that the property taken from Sniadach was
wages.

14

The ultimate holding stated that "where the taking of one's
property is so obvious, it needs no extended argument to conclude
that absent notice and a prior hearing this prejudgment garnish-
ment procedure violates the fundamental principles of due proc-
ess. '15 Justice Harlan indicated that this hearing must provide an
opportunity for the court to consider the validity of the plaintiffs

6. See cases cited at note 5 supra.
7. The basic question is whether the statute which authorizes the taking of a

person's property encompasses sufficient safeguards to prevent an unconstitutional
taking of property.

8. Sniadach v. Family Finance Corp., 395 U.S. 337, 342 (1969).
9. Id. at 337-38.

10. Id. at 338.
11. Id.
12. Id. at 338-39. The Court stated that this type of ex parte summary proce-

dure might meet due process requirements in extraordinary situations. Id. at 339.
However, this was not extraordinary nor did the Wisconsin statute provide any dif-
ferentiation of procedure between extraordinary and ordinary situations. Id.

13. Sniadach v. Family Finance Corp., 395 U.S. 337, 340-42 (1969).
14. Id. See The Supreme Court, 1971 Term, 86 HARV. L. REV. 85, 88 (1972) [here-

inafter cited as 1971 Term]; The Supreme Court, 1968 Term, 83 HARV. L. REV. 113,
114-15 (1969) [hereinafter cited as 1968 Term]. A great deal of the opinion was de-
voted to speculation concerning the hardships of a wage earner after garnishment
and the concern that such a procedure was a coercive tactic in that the defendant
would be inclined to settle the dispute in order to avoid further garnishment pro-
ceedings. Sniadach v. Family Finance Corp., 395 U.S. 337, 340-42 (1969).

15. Id. at 342 (citation omitted).
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claim.
16

The second case in the line of cases that altered prejudgment
remedies was Fuentes v. Schevin.17 In Fuentes, the Supreme
Court invalidated the Florida and Pennsylvania replevin stat-
utes. 18 The decision was also based on procedural due process
grounds.19 Under the Florida statutes, there were no provisions for
a hearing prior to a seizure of property.20 Any person claiming an
interest in the property could have the property replevined by
filing a petition with the clerk of the court.2 1 Moreover, under the
Florida statutes, the writ was issued based solely upon the plain-
tiff's conclusory assertion that he is lawfully entitled to the posses-
sion of the property.22

The Pennsylvania statute, very similar to the Florida statute,
was also struck down.23 The Pennsylvania statute provided for re-
lease of property only upon filing of a counterbond by the defend-
ant equal to the property seized.24

The Court, once again, discussed the nature of the taking to
discover whether it was protected by the fourteenth amendment
and resolved this question by stating, "any significant taking of
property by the State is within the purview of the due process
clause. ' '2 5 Consequently, the Court found that the taking of prop-
erty which was subject to a conditional sales contract fell within
the protection of the fourteenth amendment. 26

As in Sniadach, the Court, once it had determined that the

16. Id. at 343 (Harlan, J., concurring). Justice Black pointed out in dissent that
in this case the defendant could move to dismiss the garnishment at any time
before final judgment. Id. at 346 (Black, J., dissenting); 1968 Term, supra note 14, at
113-14. In fact, this case was before the Court after the lower court denied a motion
to dismiss the garnishment. 395 U.S. at 346 (Black, J., dissenting). This argument
demonstrates that at least one of the Justices felt that a post-seizure hearing could
take the place of a preseizure hearing in some instances. Id. at 344-47.

Justice Black was the only Justice with this view in Sniadach, but when Mitch-
ell v. W. T Grant Co., 416 U.S. 600 (1974) (discussed beginning at note 32 infra) was
decided, a majority felt that a prompt post-seizure hearing was sufficient in some
cases.

17. 407 U.S. 67 (1972).
18. Id. at 96. Replevin, for purposes of this discussion, is treated the same as

prejudgment attachment since the buyer has a possessory interest in the property
and Fuentes stated that even possessory interests in property are protected. Id. at
84.

19. Fuentes v. Shevin, 407 U.S. 67, 96-97 (1972).
20. Id. at 75.
21. Id. at 70-71.
22. Id. at 74.
23. Id. at 71-72.
24. Id. at 75-78.
25. Id. at 86.
26. Id. at 86-87.
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deprivation warranted constitutional protection, found the pri-
mary issue to be "[w] hether these state statutes are constitution-
ally defective in failing to provide for hearings 'at a meaningful
time.' "27 The Court found that in this factual situation, the four-
teenth amendment requires that the hearing came prior to the
deprivation, unless some extraordinary situation would justify
postponing the hearing since neither statute provided a prior hear-
ing, they were found to violate procedural due process. 28

Although the Court held that a prior hearing was required, it
seems to have allowed for an ex parte issuance of a writ by a clerk
in certain circumstances. This may be inferred from the fact that
the Court requires issuance of the writ by a "neutral officer, 2 9

rather than solely by a judge. Therefore, Justice Stewart's use of
the phrase "neutral officer" does not preclude a situation in which
the court clerk, or some other neutral officer, might be allowed to
issue the writ after a bond was posted.30 For example, Ownby v.
Morgqn3 1 was a case in which the court clerk was allowed to issue
the writ of attachment when the attachment was to be used to se-
cure jurisdiction. In Fuentes, the Court recognized that prejudg-
ment attachment to secure quasi in rem jurisdiction was one of the
situations where the requirement of a prior hearing would be re-
laxed under the principal of Ownby because obtaining jurisdiction
was a most basic and important public interest.32

In Mitchell v. W. T. Grant Co.,33 involving a secured party who
sued on an unpaid purchase price,34 the Supreme Court deviated
from the Sniadach and Fuentes trends and found the prejudgment
attachment statute 35 constitutional. 36 This case is distinguishable
from the preceding cases on several grounds. First, the seized
property was directly related to the dispute in the case.3 7 W. T.
Grant Co. was suing for the unpaid purchase price of the articles
attached. 38 In Sniadach, the property seized was totally unrelated

27. Id. at 80.
28. Id. at 82-83.
29. Id. at 83.
30. Id.
31. 256 U.S. 94, 112 (1921).
32. Fuentes v. Shevin, 407 U.S. at 90-91.
33. 416 U.S. 600 (1974).
34. Id. at 601.
35. Id.
36. Id. at 606-20 (construing LA. CODE Civ. PRO. ANN. arts. 281, 282, 283, 325, 2373,

3501, 3504, 3506, 3507, 3508, 3571, 3574 & 3576 (West 1960)).
37. Id. at 604.
38. Id. at 601.
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to the cause of action. 39 Second, W. T. Grant Co. had a vendor's
lien on the property involved; Sniadach did not.40 Third, the stat-
ute in Mitchell provided that the writ would issue "'only when the
nature of the claim and the amount thereof, if any, and the grounds
relied upon for the issuance of the writ clearly appear from specific
facts' shown by a verified petition or affidavit. '41 Sniadach only
required conclusory affidavits. Finally, the Court in Mitchell stated
that "the clear showing required must be made to a judge, and the
writ will issue only upon his authorization and only after the credi-
tor seeking the writ has filed a sufficient bond to protect the ven-
dee against all damages in the event the sequestration is shown to
have been improvident."42 In Fuentes and Sniadach, the court
clerk issued the writ.43

The surprising feature of the case was the fact that the Court
found the statutory scheme to be constitutional even though it con-
tained no provision for a prior hearing. The writ was issued on an
ex parte application to the court. The saving feature, as noted by
the Court, was that an immediate post-seizure hearing was al-
lowed. The attachment was dissolved unless the plaintiff justified
the writ." Even if the attachment was sustained upon hearing, the
defendant could have obtained the return of the property by filing
a counterbond.

45

The interesting aspect of this decision is the Court's finding
that "this statutory procedure effects a constitutional accomoda-
tion of the conflicting interests of the parties. '46 The interests im-
portant to the Court in this case were those of the secured seller
preserving the property through which he intended to obtain satis-

39. Compare Mitchell v. W. T. Grant Co., 416 U.S. at 601 with Sniadach v. Fam-
ily Finance Corp., 395 U.S. at 338.

40. Compare Mitchell v. W. T. Grant Co., 416 U.S. at 604 with Sniadach v. Fam-
ily Finance Corp., 395 U.S. at 338.

41. Mitchell v. W. T. Grant Co., 416 U.S. at 605. Contra, The Supreme Court, 1973
Term, 88 HARv. L. REv. 71, 79 (1974) [hereinafter cited as 1973 Term]. ' Thus, de-
spite Justice White's explicit denial, the Louisiana procedure appears to operate in
much the same way as those struck down in Fuentes. The impression of similarity
is enhanced by the fact that the allegations supporting the request for the writ in
Mitchell were contained on a form affidavit which required only that the creditor fill
in the empty blanks." Id. Note, Due Process and Prejudgment Creditors' Remedies:
Sniadach and Fuentes Revisited, 54 NEB. L. REV. 206, 211 (1975) [hereinafter cited
as Prejudgment Creditors' Remedies].

42. Mitchell v. W. T. Grant Co., 416 U.S. at 606 (construing LA. CODE CIV. PRO.
ANN. arts. 3501 & 3574 (West 1960)).

43. Fuentes v. Shevin, 407 U.S. at 71; Sniadach v. Family Finance Corp., 395 U.S.
at 338.

44. Mitchell v. W. T. Grant Co., 416 U.S. at 606.
45. Id. at 607.
46. Id.

[Vol. 14
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faction and the property rights of the buyer, now in default.4 7

The ultimate finding of the Court was the result of a balancing
approach involving several specific factors. Some of the important
factors were the minimization of the risk of error in the issuance of
the writ, the degree of protection afforded the defendant for dam-
ages due to a wrongful attachment, and the procedural framework
open to the defendant to effect the return of his property.48 The
Court also mentioned that the possibility of fraudulent use of the
procedure by the plaintiff should be considered in the evaluation.49

The balancing test, usually used in due process cases, 50 had
not been explicitly used in Sniadach and Fuentes.5 1 The rule in
those cases was that there had to be a hearing before property
could be taken.52 Mitchell, however, held that statute constitu-
tional because the state legislature had properly balanced the
creditors, defendants, and state's interests. 53

Eight months after the Mitchell decision, the United States
Supreme Court invalidated the Georgia provision for prejudgment
garnishment in North Georgia Finishing, Inc. v. Di-Chem, Inc. 54

Di-Chem sued North Georgia for an indebtedness for goods sold
and delivered and then filed the required affidavit with the clerk of
the court who issued the writ of attachment causing North Geor-

47. Id. at 608-09.
48. Id. at 616-18. As to the prior hearing rule of Sniadach and Fuentes, the

Court said:
Their import, however, is not so clear as petitioner would have it; they

merely stand for the proposition that a hearing must be had before one is
finally deprived of his property and do not deal at all with the need for a
pretermination hearing where a full and immediate post-termination hear-
ing is provided. The usual rule has been '[wIhere only property rights are
involved, mere postponement of the judicial inquiry is not a denial of due
process, if the opportunity given for ultimate judicial determination of lia-
bility is adequate.'

Id. at 611 (quoting Philips v. Commissioner, 283 U.S. 589, 596-97 (1931)). See Ander-
son & Guidry, Mitchell v. W. T. Grant Co.: Recognition of Creditors' Rights, 80 COM.
L.J. 63, 64 (1975); 1973 Term, supra note 41, at 74-75.

49. Mitchell v. W. T. Grant Co., 416 U.S. 600, 617 (1974).
50. See Note, Garnishment of Wages Prior to Judgment is a Denial of Due Proc-

ess: The Sniadach Case and Its Implicationsfor Related Areas of the Law, 68 MICH.
L. REV. 986, 995-98 (1970) [hereinafter cited as Garnishment of Wages]; 1973 Term,
supra note 41, at 75.

51. Newton & Timmons, supra note 5, at 492; Garnishment of Wages, supra note
50 at 995-96. See discussion in text at notes 66-74 infra.

52. Fuentes v. Shevin, 407 U.S. at 82; Sniadach v. Family Finance Corp., 395 U.S.
at 342. See Newton & Timmons, supra note 5, at 483-84; 1971 Term, supra note 14, at
85, 87.

53. Mitchell v. W. T. Grant Co., 416 U.S. at 607. See Anderson & Guidry, Mitch-
ell v. W. T. Grant Co.: Recognition of Creditors' Rights, 80 COM. L.J. 63, 64 (1975);
1973 Term, supra note 41, at 74-75; Prejudgment Creditors' Remedies, supra note 41,
at 209.

54. 419 U.S. 601, 608 (1975).

19801
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gia's bank account to be garnished. 55 The Court, finding the same
statutory flaws as in Sniadach and Fuentes, held the Georgia stat-
utes violated procedural due process.56 The Court found Mitchell
to be readily distinguishable because the provisions of the statute
in North Georgia allowed issuance of the writ on conclusory alle-
gations, failed to provide a prompt judicial hearing after attach-
ment, provided for dissolution of the attachment only upon filing a
counterbond, and provided that the writ be issuable without judi-
cial participation.

57

Analysis of the foregoing cases leaves many questions unan-
swered, but there are some indications of what analysis the Court
would use in future prejudgment remedy cases. The Court, in
Sniadach, made an absolute rule that there should be a preseizure
hearing.5 8 This rule was laid down in a case that involved wages,
leaving at least some question as to the importance of the nature of
the property.59 The opinion does not say whether the preseizure
hearing would be required if the property attached was not
wages.

60

The Fuentes case was also a specialized factual situation.
Here the property to be attached was merchandise purchased
under a conditional sales contract from which the debtor had de-
faulted. The vendor still had title to the merchandise until the con-
tract was fully paid.61 The Court continued to build from the
Sniadach decision in three ways. First, the nature of the property
question was clarified in that due process protection was invoked
for "any significant property interest. '62 The protected property in
Fuentes included even a mere possessory interest; therefore, the
Court seemed to say that deprivation of any type of interest is sig-
nificant and comes within the purview of the fourteenth amend-
ment.6 3 Second, the Fuentes Court held that a preseizure hearing

55. Id. at 603-04.
56. Id. at 608.
57. Id. at 607.
58. Sniadach v. Family Finance Corp., 395 U.S. at 342. See Newton & Timmons,

supra note 5, at 474.
59. See, e.g., Newton & Timmons, supra note 5, at 478-79.
60. See Sniadach v. Family Finance Corp., 395 U.S. 337 (1969). Two lines of

interpretation have followed Sniadach. One treats wages as a specialized form of
property subject to greater constitutional protection. The other interpretation
treats any significant taking of property as invoking due process requirements, in-
cluding a preseizure hearing. Newton & Timmons, supra note 5, at 478-79. See also
Garnishment of Wages, supra note 50, at 1002.

61. Fuentes v. Shevin, 407 U.S. at 70.
62. Id. at 86; 1971 Term, supra note 14, at 88.
63. See Fuentes v. Shevin, 407 U.S. at 86; see also 1971 Term, supra note 14, at 88.

[Vol. 14
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was required to protect any significant taking of property.64 This
included the possessory interest of a debtor under a conditional
sales contract.65 Finally, Fuentes demonstrated that the Court
would not use a balancing test at the first level of inquiry, thus
requiring a preseizure hearing unless there was an extraordinary
situation which would justify postponing the hearing.66

The Mitchell case is hard to reconcile with the foregoing analy-
sis. The differences between the underlying transactions in Fuen-
tes and Mitchell were minimal because the vendor was once again
suing for the unpaid purchase price of merchandise. 67 This was
not a conditional sales contract as in Fuentes but W. T. Grant Co.
did have a vendor's lien on the merchandise attached.68 Since tne
nature of the property involved in Mitchell was basically identical
to the property interest involved in Fuentes, the rule of that case
indicated that due process protection might apply to the debtor in
Mitchell.6 9 Assuming the due process protection applies, the criti-
cal question is why a post-seizure hearing was sufficient in Mitch-
ell.

70

The Court discussed the statute in Mitchell in detail and left
the impression that the distinguishing features were judicial par-
ticipation in the issuance of the writ, that is, ex parte issuance of
the writ by a judge rather than by the court clerk, and the require-
ment of more than mere conclusory affidavits in support of the ap-
plication. 7 1 Arguably, this interpretation may be criticized
because it is a balancing approach.72 The use of such a test logi-
cally requires a reversal of Fuentes because that case stands for
the proposition that there will be a preseizure hearing unless there
are extraordinary circumstances which justify postponement of
the hearing,7 3 yet, Fuentes was not reversed.74

64. Fuentes v. Shevin, 407 U.S. at 84-86.
65. Id. at 86-87.
66. Fuentes v. Shevin, 407 U.S. at 90-91; Newton & Timmons, supra note 5, at

492. See notes 51-53 and accompanying text supra.
67. Mitchell v. W. T. Grant Co., 416 U.S. at 601. See Newton & Timmons, supra

note 5, at 492-93.
68. Mitchell v. W. T. Grant Co., 416 U.S. at 604.
69. Id. at 611.
70. Sniadach and Fuentes required preseizure hearings. Mitchell, however, al-

lowed attachment without a preseizure hearing. See notes 8-53 and accompanying
text supra. Therefore, the answer to this inquiry lies in the difference in procedure
in the statutes considered.

71. See Mitchell v. W. T. Grant Co., 416 U.S. at 605-06; Anderson & Guidry,
Mitchell v. W. T. Grant Co.: Recognition of Creditors' Rights, 80 COM. L.J. 63, 64
(1975).

72. Id.
73. See Prejudgment Creditors' Remedies, supra note 41, at 208; Newton & Tim-

mons, supra note 5, at 488.
74. Mitchell v. W. T. Grant Co., 416 U.S. at 615.

1980]
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The Supreme Court invalidated the statute in North Georgia
because the writ was issued by the court clerk and conclusory affi-
davits were sufficient to satisfy the requirements of the statute.75

This, again, points to judicial participation and the form of the affi-
davit as critical factors in determining constitutionality. 76 But,
there is the same criticism as was raised before. If the one accepts
the proposition that the state must either have a preseizure hear-
ing or strict requirements for ex parte issuance of the writ coupled
with a prompt postseizure hearing to satisfy due process require-
ments, the balance test of Mitchell is again being used contrary to
Fuentes.

7 7

Another approach is available which arguably ties the four
cases 78 together in a unified framework and reaches the real basis
of the Court's analysis. Fuentes required a prior hearing unless
there was an extraordinary situation which justified postponing
the hearing.79 In Fuentes, the Court reviewed the cases allowing
summary ex parte seizure of property.80 The Court found that
such a seizure was allowed when: (1) it was "necessary to secure
an important governmental or general public interest;" (2) there
was a need for "prompt action;" and (3) the state "kept strict con-
trol over its monopoly of legitimate force." 8 1 Mitchell may be char-
acterized as one of the extraordinary situations which justifies
postponement of the hearing in that: (1) property rights are an
important general public interest and W. T. Grant Co. had a right
to the property attached; (2) prompt action was necessary to pre-
serve these property rights; and (3) the Louisiana statute main-
tained strict control over its monopoly of legitimate force through
the requirement that a judge issue the writ based on more than
mere conclusory affidavits.8 2

Using the foregoing analysis, a balance approach, like that
used in Mitchell and North Georgia Finishing, Inc. is appropriate.
This balance test does not evaluate the statutory scheme to deter-

75. North Georgia Finishing, Inc. v. Di-Chem, Inc., 419 U.S. 601, 606-07 (1975).
76. See note 71 and accompanying text supra.
77. See notes 71-76 and accompanying text supra.
78. North Georgia Finishing, Inc. v. Di-Chem, 419 U.S. 601 (1975); Mitchell v. W.

T. Grant Co., 416 U.S. 600 (1974); Fuentes v. Shevin, 407 U.S. 67 (1972); Sniadach v.
Family Finance Corp., 395 U.S. 337 (1969).

79. Fuentes v. Shevin, 407 U.S. at 90-91.
80. Id.
81. Id. Newton & Timmons, supra note 5, at 484-85; 1971 Term, supra note 14, at

88-89.
82. Newton & Timmons, supra note 5, at 484. See also 1971 Term, supra note 14,

at 92; Comment, The Constitutional Validity of Attachment in Light of Sniadach v.
Family Finance Corp., 17 U.C.L.A. L. REV. 837, 843 (1970).

(Vol. 14
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mine whether a preseizure hearing is necessary. Rather, it evalu-
ates the state's interest, or the general public's interest, to
determine if the case falls into the extraordinary situations excep-
tions of Fuentes.83 Therefore, the Court's decisions simply say that
the Mitchell case was an extraordinary situation and North Geor-
gia Finishing, Inc. was not.84

QUASI IN REM JURISDICTION

The procedural rules for prejudgment attachment are not the
only issues in this discussion. The use of prejudgment attachment
to secure quasi in rem jurisdiction was struck down in Shaffer v.
Heitner.85 Shaffer involved a non-resident of the State of Dela-
ware. 86 The state statute under which the original action was filed
allowed a court of the state to take jurisdiction of a lawsuit by se-
questering the non-resident defendant's property located within
Delaware. 87 Heitner filed a stockholder's derivative action against
the non-resident defendant and simultaneously filed a motion and
affidavit for sequestration to secure quasi in rem jurisdiction.8 8

Subsequently, the property named in the affidavit was attached.8 9

The question before the Court was the constitutionality of
such jurisdiction. 90 The Court analyzed the evolution of due proc-
ess as to personal jurisdiction,91 beginning with Pennoyer v. Neff,9 2

through International Shoe Co. v. Washington.93 The basic issue
was whether the "minimum contacts" and "fair play and substan-
tial justice" standards of International Shoe Co. could apply to ac-
tions in rem as it does to those in personam.94

The Court resolved this issue in the affirmative, thereby alter-
ing the framework of quasi in rem jurisdiction.9 5 Thus, according
to the Court, property within a jurisdiction may be attached as se-
curity for the satisfaction of a judgment being sought in that fo-

83. See note 79 and accompanying text supra.
84. See note 78 and accompanying text supra.
85. 433 U.S. 186, 207-08 (1977). See International Shoe Co. v. Washington, 326

U.S. 310 (1945).
86. Shaffer v. Heitner, 433 U.S. at 189.
87. Id. at 193.
88. Id. at 189-90.
89. Id. at 191-92.
90. Id. at 206-07.
91. Id. at 196-206.
92. 95 U.S. 714 (1877).
93. 326 U.S. 310 (1945); Shaffer v. Heitner, 433 U.S.. at 196-206.
94. 326 U.S. 310 (1945); Shaffer v. Heitner, 433 U.S. at 206-07.
95. Id. at 212; Note, The Expanded Scope of the Sufficient Minimum Contacts

Standard: Shaffer v. Heitner, 63 IOWA L REv. 504, 505-06 (1977) [hereinafter cited as
The Expanded Scope].
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rum.96 The jurisdiction of the court to decide the case, however,
must satisfy the requirements of International Shoe Co.97

In summary, the essence of Shaffer is that there is no longer
quasi in rem jurisdiction in the sense that the court has jurisdic-
tion to decide a case based solely on the presence of property in
the jurisdiction.9 8 Any exercise of jurisdiction over a person or his
interest in property must come from satisfaction of the "minimum
contacts" test.99 Presence of property is a contact with the forum
state.10 0 In cases where the lawsuit deals only with the property,
the "minimum contacts" test would be satisfied. 10 1 The majority of
the cases, however, will not be legitimate, in jurisdictional terms, if
such jurisdiction is founded only on the presence of property
within the forum state and such property is not related to the sub-
stantive issues of the lawsuit.10 2

This discussion points out the Supreme Court's treatment of
prejudgment remedies from a procedural due process perspective.
The Nebraska law regarding these remedies must be considered in
light of the foregoing to determine the constitutional standing of
our statutes and supporting case law.

RECENT NEBRASKA DECISIONS

Whether the old Nebraska statutes for prejudgment attach-
ment satisfy the due process requirements was the subject of
Aaron Ferer & Sons Co. v. Berman.10 3 This case involved a non-
resident defendant who was brought under the jurisdiction of the
court by attachment of the defendant's assets held by the U.S. Na-
tional Bank in Omaha. The decision was written after a hearing on
the defendant's motion to dismiss for lack of jurisdiction. 10 4

The Federal District Court for the District of Nebraska found
the Nebraska statutes unconstitutional for purposes of securing
quasi in rem jurisdiction. 10 5 In deciding the case, five criteria for a
constitutionally valid prejudgment attachment statute were dis-

96. Shaffer v. Heitner, 433 U.S. at 210.
97. Id.
98. Shaffer v. Heitner, 433 U.S.. at 207-10; The Expanded Scope, supra note 95,

at 509.
99. Shaffer v. Heitner, 433 U.S. at 207. See- The-Supreme Court, 1976 Term, 91

HARV. L. REV. 152, 153-155 (1977); The Expanded Scope, supra note 95, at 508.
100. Shaffer v. Heitner, 433 U.S. at 207.
101. Id. at 207-08.
102. Id. at 208-09. See The Supreme Court, 1976 Term, 91 HARV. L. REV. 152, 153-55

(1977); The Expanded Scope, supra note 95, at 504.
103. 431 F. Supp. 847, 848 (D. Neb. 1977).
104. Id. at 848.
105. Id. at 853.

[Vol. 14
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cerned from the major United States Supreme Court cases in the
prejudgment attachment area. 10 6 The Court wrote:

The court infers from Fuentes, Mitchell and Di-Chem the
following procedural due process requirements to mini-
mize a wrongful taking pedente lite:

(1) The writ must issue only upon an affidavit con-
taining facts. The affidavit must be by the credi-
tor or his attorney who has personal knowledge
of the facts.

(2) The writ must be issuable by a judge or at least
involve judicial participation.

(3) The creditor must be required to indemnify the
debtor from the risk and damages of a wrongful
taking.

(4) The debtor must be able to dissolve the attach-
ment by filing a bond.

(5) The debtor must be afforded an immediate post-
seizure hearing wherein the creditor shall have
to prove the grounds upon which the writ was is-
sued.

0 7

The Nebraska scheme of attachment allowed the writ to issue
on conclusionary affidavits, without bond, and without adequate
judicial supervision, 10 8 and was, thus, found to run afoul of the un-
derlying rule of the United States Supreme Court cases. 0 9

" The Aaron Ferer & Sons Co. case, as well as the underlying
United States Supreme Court cases, prompted the Nebraska legis-
lature to amend the prejudgment attachment statutes. 110 The pur-
pose of the amendment is to provide a statute which conforms to
the standards of due process, as enunciated by the United States
Supreme Court, concerning both attachment to secure quasi in
rem jurisdiction and prejudgment remedies to provide security for
the satisfaction of prospective judgments."'

For purposes of comparison, it is interesting to note that the

106. Id. at 852.
107. Id. at 852.
108. Id. at 853.
109. Id. at 852-53. At the time of the Aaron Ferer & Sons Co. case, Shaffer had

not been decided. Shaffer was decided on June 24, 1977 and the Court filed its opin-
ion in Aaron Ferer & Sons Co. on May 16, 1977. Although the court could have ap-
proached the case in terms of the International Shoe Co. "minimum contacts" test,
this framework was available for this decision but the Supreme Court had yet to
articulate the implications of International Shoe Co., it found the old Nebraska pro-
visions unconstitutional on procedural due process grounds. Aaron Ferer & Sons
Co. v. Berman, 431 F. Supp. 847, 852-53 (D. Neb. 1977).

110. Subcommittee on Legislative Drafting Report Concerning Provisional
Remedies (1979) (on file at Creighton Law Review Office).

111. Id.
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Nebraska Supreme Court ruled on the old attachment statute on
March 18, 1980, in Ceres Fertilizer, Inc. v. Beekman.112 Here, the
defendant challenged the constitutionality of the attachment stat-
utes after his property was attached." 3

The defendant, in his motion to dissolve the attachment, based
his constitutional attack primarily on the opinion in Aaron Ferer &
Sons Co." 4 Although the attachments in the two cases were for
different purposes, the opinion of the Ceres court nevertheless
dealt predominantly with refuting the Aaron Ferer & Sons Co.
opinion. 115 Judge Hastings, writing for the majority, dealt with the
five requirements for valid attachments stated in Aaron Ferer &
Sons Co." 6 by interpreting the United States Supreme Court
cases as not requiring all five criteria to be satisfied in conjunc-
tion.1 7 Most importantly, the Nebraska Supreme Court thought
that the failure to provide judicial participation in the issuance of
the writ could be remedied by a prompt post-seizure hearing." 8

There are two interesting observations concerning the opinion
in Ceres Fertilizer, Inc. First, although the recently amended stat-
ute would not have governed the decision, the Court failed to dis-
cuss or even mention this amendment." 9 Second, the Court chose
to confront the District Court's holding in Aaron Ferer & Sons Co.
It then proceeded to refute this analysis of the Nebraska statute
even though the Ceres Fertilizer, Inc. decision was ultimately
based upon different, non-constitutional, grounds. 120

112. 205 Neb. 768, 290 N.W.2d 199 (1980).
113. Id. at 769, 290 N.W.2d at 200.
114. Id. at 771, 290 N.W.2d at 201. In Aaron Ferer & Sons Co. v. Berman, "attach-

ment was utilized to acquire quasi in rem jurisdiction over the property of a non-
resident defendant. The narrow holding of the court was that the statute in ques-
tion, sections 25-1001 et seq., R.R.S. 1943, employed 'for accruing quasi in rem juris-
diction' did violate the due process clause of the Fourteenth Amendment to the
United States Constitution." Id. at 771-72, 290 N.W.2d at 201.

115. Id. at 771-74, 290 N.W.2d at 201-02.
116. See note 106 and accompanying text supra.
117. Ceres Fertilizer, Inc. v. Beekman, 205 Neb. 768, 772, 290 N.W.2d 199, 201-02

(1980).
118. Id. at 772, 290 N.W.2d at 201.
119. See generally Ceres Fertilizer, Inc. v. Beekman, 205 Neb. 768, 290 N.W.2d 199

(1980).
120. Id. at 771-75, 290 N.W.2d at 201-02. After reviewing the relevant statutory

requirements and the applicable United States Supreme Court decisions, the court
inferred that the Nebraska provisions adequately satisfy due process requirements.
The court ultimately avoided direct conflict with the Federal District Court, how-
ever, by deciding the Ceres Fertilizer, Inc. case on alternative grounds. The court
ruled that the motion to dissolve the attachment should have been granted because
the plaintiff failed to meet his burden of proof as to the grounds for the attachment
during the hearing on the motion. This error, however, was found to be irrelevant
as there was a final judgment in favor of the plaintiff. Id. at 774-75, 290 N.W.2d at
202-03.
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NEBRASKA PROVISIONS AND ANALYSIS

Under the old statute, the order of attachment was made by
the clerk when the plaintiff, or his agent, filed an affidavit alleging
the nature of the claim, that it was just and the amount the plaintiff
ought to recover. The affiant was also required to show that at
least one of the grounds for attachment enumerated in the Ne-
braska statute applied to the situation.121

Except when the defendant was a foreign corporation or a non-
resident, a bond was required to be filed prior to issuance of the
order unless the grounds of the attachment were that the defend-
ant was about to remove his property from the jurisdiction of the
court with the intent to defraud his creditors or was about to dis-
pose of his property with the intent to defraud his creditors. In
such cases, the bond had to be filed within three days of the issu-
ance of the order. 122 The statutory purpose of the bond was to
guarantee the payment of damages to the defendant if the order
was wrongfully obtained. 123

Nebraska also provided for dissolution of the attachment in
two ways. First, the defendant could execute a redelivery bond of
double the appraised value of the property seized. This would re-
lease the attached property.124 Second, the defendant could move
to discharge the attachment upon reasonable notice to the plaintiff.
This could apply to any part or the whole of the attached prop-
erty.

125

Nebraska case law interpreting these provisions is scarce. The
apparent purpose of the statutory scheme was to provide the de-
fendant protection from a wrongful taking of his property. 126 The
new statutes make the procedure for prejudgment attachment
slightly different. 12 7 The principal considerations discussed below
will show how the new statute differs from the old, and what con-
stitutional considerations were involved in the amendment as well
as the prospective constitutionality of the current provisions.

The new statutes deleted subsection (1) of old section 25-
1001128 from the grounds for attachment. 129 A plaintiff may no

121. NEB. REV. STAT. § 25-1002 (Reissue 1979).
122. NEB. REV. STAT. § 25-1003 (Reissue 1979).
123. Insurance Co. of N. America v. Maxim's of Nebraska, 178 Neb. 274, 276, 132

N.W.2d 885, 887 (1965). See NEB. REV. STAT. § 25-1003 (Reissue 1979).
124. NEB. REV. STAT. § 25-1009 (Reissue 1979).
125. NEB. REV. STAT. § 25-1040 (Reissue 1979).
126. See Insurance Co. of N. America v. Maxim's of Nebraska, 178 Neb. 274, 276,

132 N.W.2d 885, 887 (1965).
127. L.B. 597, 1980 Neb. Laws 249.
128. NEB. REV. STAT. § 25-1001 (Reissue 1979).
129. See L.B. 597, § 1, 1980 Neb. Laws 249.
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longer attach the defendant's property simply because the defend-
ant is a non-resident of the state.130 From the previous discussion,
this provision was obviously deleted due to the decision in Shaf-
fer.'3 ' The use of attachment to secure quasi in rem jurisdiction is
no longer constitutional. 132 This amendment to the statutes re-
solves the statutory conflict with Shaffer and Aaron Ferer & Sons
Co. presented by old subsection (1) but leaves the remaining
grounds for attachment intact.133

The next revision of the old statutes concerns section 25-
1002.134 This amendment causes the order of attachment to be is-
sued by a judge rather than the clerk of the court.135 Judicial par-
ticipation has been a factor in the four United States Supreme
Court cases mentioned above. 136 Although this factor is arguably
not at the heart of the problem, 137 Mitchell demonstrates that judi-
cial participation in the issuance of the writ may be a factor in
some form of a balancing approach which determines either the
sufficiency of the procedure or whether the provisions adequately
deal with an extraordinary situation which would justify postpone-
ment of the hearing.138

The legislature also altered the form of the affidavit required in
ex parte attachment proceedings. 139 In the past, conclusory affida-
vits have been sufficient to satisfy the statute. 14° The amendment
now requires such affidavits to affirm the allegations of the petition
which would entitle the plaintiff to recover and to give specific
facts which would demonstrate that one or more of the grounds for
attachment do, in fact, exist.' 4 ' The form of the affidavit has been a
factor in the four United States Supreme Court cases mentioned
above.142 Two cases have cited the ability of a plaintiff to secure a
writ of attachment, based only upon conclusory affidavits, as a crit-

130. Id.
131. See Subcommittee on Legislative Drafting Report Concerning Provisional

Remedies (1979) (on file at Creighton Law Review Office); see also notes 85-100 and
accompanying text supra.

132. See Shaffer v. Heitner, 433 U.S. at 210-12 (1977); The Expanded Scope, supra
note 95, at 508.

133. See L.B. 597, § 1, 1980 Neb. Laws 249.
134. Id. at § 2.
135. Id.
136. See note 78 supra; Note, Due Process and Prejudgment Creditors' Remedies.

Sniadach and Fuentes Revisited, 54 NEB. L. REV. 206, 211 (1975).
137. See notes 78-82 and accompanying text supra.
138. Prejudgment Creditors' Remedies, supra note 41, at 208-09.
139. L.B. 597, § 2, 1980 Neb. Laws 250.
140. See notes 121-126 and accompanying text supra.
141. L.B. 597, § 2, 1980 Neb. Laws 250.
142. See note 78 supra.
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ical shortcoming. 143 One statute, which required more than con-
clusory allegations, has been upheld.1 "

The legislature also amended section 25-1003145 to require a
bond in all cases. 146 This insures that the defendant will be indem-
nified from damage he may sustain due to the attachment.147 A
bond provision of this type appears mandatory in light of the
United States Supreme Court cases 148 and does away with the var-
ious requirements previously utilized.149

Section 25-1041150 was amended to specifically place the bur-
den of proof on the plaintiff when the defendant moves for dissolu-
tion of the attachment. 15 1 Although this has been the practice in
the past, the statute was not clear and case law had to fill the
gap.152 This amendment also specifically states that the attach-
ment will be dissolved if the plaintiff fails to demonstrate that one
of the grounds mentioned in section 25-1001 exists. 153

Other changes in the procedure include a requirement that the
defendant be notified of his right to utilize a redelivery bond. 154

The legislature also deleted the availability of prejudgment gar-
nishment of wages.155

Although the recent amendment of the prejudgment attach-
ment statutes was an attempt to create a workable, constitutional
procedure for prejudgment attachment, 156 several questions re-
main. First, there is a question of the interpretation of the United
States Supreme Court cases which dealt with prejudgment attach-
ment.157 If the Court is saying that the statute must balance the
interests of all parties concerned for an ex parte attachment proce-

143. See North Georgia Finishing, Inc. v. Di-Chem, Inc., 419 U.S. 601, 606-07
(1975); Fuentes v. Shevin, 407 U.S.. 67, 83 (1972).

144. Mitchell v. W. T. Grant Co., 416 U.S. at 605-07.
145. NEB. REV. STAT. § 25-1003 (Reissue 1979).
146. L.B. 597 § 3, 1980 Neb. Laws 251.
147. Id.
148. See cases cited at note 78 supra.
149. Compare NEB. REV. STAT. § 25-1003 (Reissue 1979) with LB. 597, § 3, 1980

Neb. Laws 251.
150. NEB. REV. STAT. § 25-1041 (Reissue 1979).
151. L.B. 597, § 13, 1980 Neb. Laws 256.
152. See National Reefer Service, Inc. v. Felman, 164 Neb. 783, 786, 83 N.W.2d 547,

549 (1957); see also Geneva National Bank v. Bailor, 48 Neb. 866, 867,67 N.W. 865, 866
(1896).

153. L.B. 597, § 13, 1980 Neb. Laws 256.
154. L.B. 597, § 4, 1980 Neb. Laws 252.
155. L.B. 597, § 6, 1980 Neb. Laws 254. There is considerable support for the

proposition that wages deserve an increased level of protection. See, e.g., 1968 Term,
supra note 14, at 117.

156. Subcommittee on Legislative Drafting Report Concerning Provisional
Remedies (1979) (on file at Creighton Law Review Office).

157. These cases are cited at note 78 supra.
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dure to be constitutional, 158 the question remains whether this
statute is sufficiently close to that in Mitchell to be found constitu-
tional?

If the balance test falls within the extraordinary situation area
which would justify postponing a hearing, 15 9 then the Nebraska
statute is confusing because it fails to delineate what constitutes
an extraordinary situation. 160 For example, the legislature has not
directly articulated its interest in the area or recognized the inter-
est of the general public concerning attachment. 161 This indicates
that at least the first part of the three part extraordinary situation
test apparently cannot be satisfied by this statute. 62

Another question yet to be resolved in this area is whether the
Court will require different treatment when different types of prop-
erty are involved.163 Mitchell involved a plaintiff with a vendor's
lien.164 The Louisiana statute in Mitchell required the plaintiff to
claim an interest in the property attached. 1 5 This, in turn, leaves
the Nebraska statute in a questionable state. Since there are no
requirements that the plaintiff must have an interest in the prop-
erty attached, Mitchell cannot be controlling.166 In addition, the
extraordinary situation test might not be met in this type of a case
since the plaintiff is not required to claim a property right in the
property attached. 67

The last question concerns quasi in rem jurisdiction. Al-
though this ground for attachment is no longer available, a plaintiff
might use another of the grounds available to attach the defend-
ant's property even though the defendant is a non-resident of the
State.168 The current provisions do not require any type of juris-

158. See note 48 and accompanying text supra.
159. See notes 78-82 and accompanying text supra.
160. See L.B. 597, § 1, 1980 Neb. Laws 249.
161. See L.B. 597, §§ 1-14, 1980 Neb. Laws 249-61; see generally Comment, The

Constitutional Validity of Attachment in Light of Sniadach v. Family Finance
Corp., 17 U.C.L.A. L. REV. 837, 843 (1970) [hereinafter cited as Constitutional Valid-
ity].

162. See note 80 and accompanying text supra.
163. See notes 58-60 and accompanying text supra. Constitutional Validity,

supra note 161, at 850. See Garnishment of Wages, supra note 50, at 1002; but see
1968 Term, supra note 14, at 117.

164. Mitchell v. W. T. Grant Co., 416 U.S. at 602. See note 40 and accompanying
text supra.

165. Mitchell v. W. T. Grant Co., 416 U.S. at 605.
166. Compare LA. CODE Crv. PRO. ANN. art. 3571 et seq. (West 1961) with L.B.

597, 1980 Neb. Laws 249-61.
167. Newton & Timmons, supra note 5, at 493. The question here involves

whether there is a "compelling state interest." Constitutional Validity, supra note
161, at 843.

168. See L.B. 597, § 1, 1980 Neb. Laws 249. The statute does not prohibit the at-
tachment of a non-resident's property on any of the grounds now available. Id.
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dictional hearing. 169 Since Shaffer has severely limited quasi in
rem jurisdiction, 170 it is apparent that the defendant should be
given an opportunity to challenge the jurisdiction. 171 Presumably,
this may be done through a demurrer in the pending action,172 but
there are two problems. First, the defendant could be unconstitu-
tionally deprived of his property until the court rules on the de-
murrer;173 second, the prejudgment attachment statutes do not
deal with this problem in any way. 174

CONCLUSION

The recent amendments to the Nebraska provisions for pre-
judgment attachment are sound from the perspective of the rele-
vant United States Supreme Court cases. The major problems,
lack of judicial participation, conclusory affidavits and quasi in rem
jurisdiction, have been eliminated. 175

The problems of lack of judicial participation and conclusory
affidavits, however, may only be relevant at the extraordinary situ-
ation level of inquiry. This the legislature has failed to recognize.
The current statutes utilize the balance approach found in Mitchell
rather than the extraordinary situation test of Fuentes. The cor-
rect approach, in this writer's view, is to require a preseizure hear-
ing unless an extraordinary situation justifies postponement of the
hearing.1 7 6 Since the legislature has failed to articulate any partic-
ular interest,177 except to prevent a defendant from absconding
with leviable assets out of which a judgment might be satisfied, 178

the statute is still constitutionally suspect under this analysis.

Gregg H. Coffman--'82

169. See L.B. 597, §§ 1 & 2, 1980 Neb. Laws 249-50.
170. See notes 85-102 and accompanying text supra.
171. Since the Nebraska statute does not limit attachment of a non-resident's

property (see note 168 supra), there should be some method through which juris-
diction may be challenged. See generally The Supreme Court, 1976 Term, 91 HARv.
L. REV. 152, 158 (1977).

172. See NEB. REV. STAT. § 25-806 (Reissue 1979).
173. See Shaffer v. Heitner, 433 U.S. 186, 207 (1977). If the property is attached

before the court determines that it can obtain jurisdiction, then the defendant, in
some circumstances, might be unconstitutionally deprived of his property.

174. See L.B. 597, 1980 Neb. Laws 249-61.
175. See L.B. 597, §§ 1 & 2, 1980 Neb. Laws 249-50.
176. See notes 78-81 and accompanying text supra.
177. See notes 159-162 and accompanying text supra.
178. See L.B 597, § 1, 1980 Neb. Laws 249.
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