
INSURANCE

During the survey period, the Nebraska Supreme Court re-
viewed a number of actions dealing with insurance law. This arti-
cle will analyze the development of the court's interpretation of
intentional tort exclusions in liability policies, with concentration
on the most recent case dealing with this issue, Millard Warehouse,
Inc. v. Hartford Fire Insurance Co. I This decision, in conjunction
with another recent holding, runs contrary to principles estab-
lished in Nebraska precedent construing intentional tort exclu-
sions, and creates confusion as to the existing state of the law.

INTENTIONAL TORT EXCLUSIONS IN LIABILITY
INSURANCE POLICIES: CONFUSION IN

NEBRASKA LAW

INTRODUCTION

The Millard Warehouse case turned on construction of a re-
vised form of intentional tort exclusion found in many liability in-
surance policies. Intentional tort exclusions are contained in
insurance policies to deny indemnity for injury or damage an in-
sured person unintentionally, or non-accidentally, causes.2 The re-
vised exclusionary language allows indemnification for damage
caused by an "occurrence," which is defined in liability policies as
an "accident, including continuous or repeated exposure to condi-
tions, which results in bodily injury or property damage neither
expected nor intended. ' 3 In the Millard case, the court, with a
strong dissenting opinion, held that the damage alleged did not fit
within the policy definition of occurrence. 4 The insurers, there-
fore, had no obligation to defend their insured against allegations
of a public nuisance5 by a third party. This article will detail the
proposition that the Millard decision was incorrect and should
have been in favor of the insured.

BACKGROUND

To understand the import of the revised exclusionary lan-
guage, an examination of the purpose and development of inten-
tional tort exclusions, as well as the various judicial approaches to

1. 204 Neb. 518, 283 N.W.2d 56 (1979).
2. See notes 6-13 and accompanying text infra.
3. Id. at 525, 283 N.W.2d at 61.
4. Id. at 528, 283 N.W.2d at 62.
5. Id.
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their interpretation, is necessary. Liability insurance policies have
historically been limited by exclusions for intentional torts.6 Pub-
lic policy requires that no one should be able to take advantage of
his own wrong,7 and insurance companies cannot assume a risk
within the control of the insured without a substantial increase in
premium. 8 A person who becomes aware of a situation potentially
capable of producing damages, and who is able to prevent those
damages or minimize the loss, is under a duty to do so.9

Prior to the comprehensive revisions of exclusionary language
in 1966 and 1972,10 the wording of intentional tort exclusions within
policies varied considerably. Representative language excludes
damage not "caused by accident,"'" nor "caused ... by accidental
means,"12 or "caused intentionally by, or at the direction of, the
insured."'13 Judicial construction of these exclusions has centered
around the notion of an accident and has resulted in much contro-
versy.14

The word accident usually is not defined within insurance poli-
cies. Most courts have agreed that there is no precise legal or tech-
nical definition of the word.15 Thus, according to standard
constructional rules, the word is to be interpreted in its ordinary
and popular sense 16 with any ambiguity or uncertainty resolved in
favor of the insured. 17

An "accident," within the meaning of an insurance policy, was

6. See 7A J. APPLEMAN, INSURANCE LAW AND PRACTICE § 4492.01 at 21 (rev. ed.
1979).

7. Messersmith v. American Fidelity Co., 232 N.Y. 161, -,133 N.E. 432, 433, 19
A.L.R. 876, 878 (1921); 1 R. LONG, THE LAW OF LIABILITY INSURANCE § 1.26 at 1-76

(1979).
8. Annot., 2 A.L.R.3d 1238, 1241 (1965).
9. 7A J. APPLEMAN, supra note 6, § 4492.02 at 37.

10. Id., § 4492 at 15. See notes 81-96 and accompanying text infra.
11. E.g., City of Kimball v. St. Paul Fire and Marine Ins. Co., 190 Neb. 152, 154,

206 N.W.2d 632, 634 (1973).
12. E.g., Landress v. Phoenix Mut. Life Ins. Co., 291 U.S. 491, 495 (1934).
13. E.g., State Farm Mut. Auto. Ins. Co. v. Worthington, 405 F.2d 683, 684 n.2 (8th

Cir. 1968). See Annot., 2 A.L.R.3d 1238 (1965). This annotation indicates that, in this
exclusionary form, the "natural and probable" theory is not applied. Id. at 1241.
See notes 29-59 and accompanying text infra.

14. 7A J. APPLEMAN, supra note 6, § 4492 at 14. Even though an exclusion does
not contain the word "accident", the concept behind that word is basic to the con-
struction of any intentional tort exclusion, since the word is the antonym of inten-
tional injury. Cf. id. (heading entitled: "Accidental Versus Intentional Injuries");
Annot., 7 A.L.R.3d 1262, 1265 (1966) (equating accidentally with unintentionally).

15. City of Kimball v. St. Paul Fire and Marine Ins. Co., 190 Neb. 152, 161, 206
N.W.2d 632, 637 (1973).

16. E.g., id.; Updike Inv. Co. v. Employers Liab. Assurance Corp., 131 Neb. 745,
751, 270 N.W. 107, 110 (1936).

17. City of Kimball v. St. Paul Fire and Marine Ins. Co., 190 Neb. 152, 161, 206
N.W.2d 632, 634 (1973); Updike Inv. Co. v. Employers Liab. Assurance Corp., 131
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defined by the United States Supreme Court as an event "happen-
ing by chance; unexpectedly taking place; not according to the
usual course of things; or not as expected."1 8 Although this gen-
eral explanation of an accident would probably be accepted by all
courts, particularized definitions of the term, as well as application
to specific facts, differ greatly depending on the theory a court
holds concerning intentional tort exclusions.

Courts generally follow one of two main schools of thought re-
garding intentional tort exclusions. 19 The majority approach, the
"intended results" view, 20 construes "accident" to engulf two types
of damage or injury.2 1 The first consists of damage or injury pro-
ceeding from an unintentional or involuntary act for which the in-
sured is liable.22 The second type involves damage or injury
resulting from an intentional or voluntary act of the insured when
such harm is unexpected and unintended by the insured.23 Only
harm fitting within one of these two categories is considered to be
indemnifiable.

Thus, to be denied coverage by the majority view, the insured
must have acted voluntarily and must have possessed either actual
or inferred intent to cause harm.24 Intent to harm is inferred as a
matter of law when the character of the insured's intentional act is

Neb. 745, 751, 270 N.W. 107, 110 (1936); 12 G. COUCH, COUCH CYCLOPEDIA OF INSUR-
ANCE LAw § 44:414 at 6 (2d ed. 1964); Annot., 2 A.L.R.3d 1238, 1241, 1243 (1965).

18. United States Mut. Accident Ass'n v. Barry, 131 U.S. 100, 112 (1889).
19. City of Carter Lake v. Aetna Cas. and Sur. Co., 454 F. Supp. 47, 49 (D. Neb.

1978); Home Ins. Co. v. Neilson, 161 Ind. App. 445, -, 332 N.E.2d 240, 242 (1975);
Pachucki v. Republic Ins. Co., 89 Wis. 2d 703, -, 278 N.W.2d 898, 901 (1979). See An-
not., 7 A.L.R.3d 1262, 1264-65 (1966). A third theory that courts have uniformly re-
fused to recognize is the view that only where the insured intended to inflict the
precise injury or degree of injury which in fact resulted should the injury be consid-
ered as not accidental. 161 Ind. App. at -, 332 N.E.2d at 242; see State Farm Fire &
Cas. Co. v. Muth, 190 Neb. 248, 252, 207 N.W.2d 364, 366 (1973).

20. Millard Warehouse, Inc. v. Hartford Fire Ins. Co., 204 Neb. 518, 533, 382 N.W.
2d 56, 64 (1979) (Brodkey, J., dissenting); Pachucki v. Republic Ins. Co., 89 Wis. 2d
703, -, 278 N.W.2d 898, 901 (1979).

21. See, e.g., Rambin v. Wood, 355 So. 2d 561 (La. App. 1978); Continental W.
Ins. Co. v. Toal, 309 Minn. 169, 244 N.W.2d 121 (1976); Northwestern Nat'l Cas. Co. v.
Phalen, - Mont. -, 597 P.2d 720 (1979); State Farm Fire & Cas. Co. v. Muth, 190 Neb.
248, 207 N.W.2d 364 (1973); City of Kimball v. St. Paul Fire and Marine Ins. Co., 190
Neb. 152, 206 N.W.2d 632 (1973); McGroarty v. Great Am. Ins. Co., 43 A.D.2d 368, 351
N.Y.S.2d 428 (1974), aff'd, 36 N.Y.2d 358, 329 N.E.2d 172, 368 N.Y.S.2d 485 (1975); Wolk
v. Royal Indem. Co., 27 Misc. 2d 478, 210 N.Y.S. 2d 677 (1961); Taylor v. Imperial Cas.
& Indem. Co., 82 S.D. 298, 144 N.W.2d 856 (1966); Gruol Const. Co. v. Insurance Co. of
America, 11 Wash. App. 632, 524 P.2d 427 (1974); Annot., 7 A.L.R.3d 1262, 1265-70
(1966) (collecting cases).

22. This type of situation does not arise in litigation, since insurers and in-
sureds both agree that damage from an unintentional act is accidental.

23. See note 21 supra.
24. See 7A J. APPLEMAN, supra note 6, § 4492.02 at 29.
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such that injury was substantially certain to follow, or was neces-
sarily to be expected to occur as a result of the act. 25

Proponents of the majority view point out that this approach,
based on the intention of the results, best promotes the fulfillment
of the insured's reasonable expectations concerning what is and is
not an accident.26 At the same time, the approach upholds public
policy against indemnifying intentional wrongdoers. 27 As Cardozo
declared, injuries should be determined to be accidental or not for
insurance purposes according to the quality of the results, not the
quality of the cause.28

The second, or minority approach, 29 considers the intent to
harm to be immaterial.30 Courts following this approach consider
an accident to include damage from involuntary acts for which the
insured is liable,31 and damage that is not the natural and probable
consequence of the insured's intentional actions.32 The classic tort

25. Rambin v. Wood, 355 So. 2d 561, 564 (La. App. 1978); Continental W. Ins. Co.
v. Toal, 309 Minn. 169, 244 N.W.2d 121, 125-26 (1976); Hanover Ins. Co. v. Newcomer,
585 S.W.2d 285, 288-89 (Mo. App. 1979); Northwestern Nat'l Cas. Co. v. Phalen, -

Mont. -, -, 597 P.2d 720, 725-26 (1979); Jones v. Norval, 203 Neb. 549, 552, 279 N.W.2d
388, 390 (1979); State Farm Fire & Cas. Co. v. Muth, 190 Neb. 248, 255, 207 N.W.2d 364,
367 (1973); Pachucki v. Republic Ins. Co., 89 Wis. 2d 703, -, 278 N.W.2d 898, 901-04
(1979); 7A J. APPLEMAN, supra note 6, § 4492 at 29. This standard for the inference of
intent is the identical standard for an action to constitute an intentional tort. RE-
STATEMENT (SECOND) OF TORTS § 8A (1965). When dealing with wilful, wanton, and
reckless behavior or gross negligence, some majority theorists infer an intent to
harm, while others do not. See note 38 infra.

26. Rambin v. Wood, 355 So. 2d at 564 (quoting with approval Nebraska's Muth
holding and rationale); State Farm Fire & Cas. Co. v. Muth, 190 Neb. at 255, 207
N.W.2d at 367; 7A J. APPLEMAN, supra note 6, § 4492 at 14.

27. See note 26 supra.
28. Messersmith v. American Fidelity Co., 232 N.Y. 161, -, 133 N.E. 432, 433, 19

A.L.R. 876, 878 (1921). See City of Kimball v. St. Paul Fire and Marine Ins. Co., 190
Neb. at 157, 206 N.W.2d at 635. "Injuries are caused by accident according to the
quality of the causes." [sic] Id.; Farnow Inc. v. Aetna Ins. Co., 33 Misc. 2d 480, -,227
N.Y.S.2d 634, 637, 638 (1962); Wolk v. Royal Indem. Co., 27 Misc. 2d 478,-,210 N.Y.S.
2d 677, 682-83 (1961); McGroarty v. Great Am. Ins. Co., 43 A.D.2d 368, -,351 N.Y.S. 2d
428, 433-34 (1974); Taylor v. Imperial Cas. & Indem. Co., 82 S.D. 298, -, 144 N.W.2d
856, 859 (1966); 7A J. APPLEMAN, supra note 6, § 4492.02 at 31.

29. Millard Warehouse, Inc. v. Hartford Fire Ins. Co., 204 Neb. 518, 533, 283
N.W.2d 56, 64 (Brodkey, J., dissenting); Pachucki v. Republic Ins. Co., 89 Wis. 2d 703,
-, 278 N.W.2d 898, 909 (1979).

30. See cases cited at note 32 infra.
31. See note 22 supra.
32. See, e.g., Thomason v. United States Fidelity & Guar. Co., 248 F.2d 417, 419

(5th Cir. 1957); Kuckenberg v. Hartford Accident & Indem. Co., 226 F.2d 225, 226-27
(9th Cir. 1955); Cavanagh v. Ohio Farmers Ins. Co., 20 Ariz. App. 38,-, 509 P.2d 1075,
1082 (1973); Hardware Mut. Cas. Co. v. Gerrits, 65 So. 2d 69, 70 (Fla. 1953); Farmers
Elevator Mut. Ins. Co. v. Burch, 38 Ill. App. 2d 249,-, 184 A.2d 247, 249 (1962); United
States Fidelity & Guar. Co. v. Briscoe, 205 Okla. 618,-, 239 P.2d 754, 757 (1951); Cas-
per v. American Guar. & Liab. Ins. Co., 408 Pa. 426, -, 184 A.2d 247, 249 (1962);
Schnoll and Son, Inc. v. Standard Accident Ins. Co., 190 Pa. Super. 360, -, 154 A.2d
431, 432 (1959); Annot., 7 A.LR.3d 1262, 1270-73 (1966) (collecting other cases). Ac-
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and criminal law presumption that a person intends the natural
and probable results of his intentional acts is utilized by these
courts in insurance litigation.3 3 Inconsistencies within this school
of thought emerge in the application of this presumption because
of varying definitions of the phrase "natural and probable results
of an intentional act. '34

When facts indicate that the harm was actually intended or
substantially certain to occur from a voluntary act, all courts deny
indemnification. The majority courts find intent to injure as a mat-
ter of law,35 and the minority theorists find the damage to have
flowed naturally and probably from the act.36 Some minority
courts find damage to have naturally and probably occurred only
in these types of factual settings.37 The quality of the results, not
of the cause, is the determinate utilized, a criterion identical to
that of the majority courts. Thus, a "probable" consequence is in-
terpreted by these minority courts as that which is substantially
certain or more likely than not to follow from an action.38 When
this definition of probable is employed, the majority and minority
views converge, notwithstanding semantic differences.

When the facts of a case, however, indicate that actual intent
to harm did not exist, and intent cannot be inferred by law because
damage was not substantially certain to result, inconsistent hold-
ings have emerged from courts professing to follow the minority

cord, Town of Tieton v. General Ins. Co. of America, 61 Wash. 2d 716, 380 P.2d 127
(1963).

33. See Home Ins. Co. v. Neilsen, 161 Ind. App. 445, -, 332 N.E.2d 240, 242-43
(1975) (court contrasts use of the maxim in intentional tort liability with use in
insurance liability); see also W. PROSSER, HANDBOOK OF.THE LAW OF.TORTS § 43 at
252 (4th ed. 1971) (equates "natural and probable" consequences in tort law with
foreseeable consequences within the scope of the original risk); 3 VAND. L. REV. 139,
140 (1949) (courts using the word "probable" within the law of insurance mean a
consequence so likely or so probable as almost to have been intended in the sense
that one is held to intend a consequence substantially certain to be produced by the
act). But see text accompanying notes 39-59 infra, where courts have used the
phrase "natural and probable" to pertain to results only reasonably foreseeable or
with only remote risks of occurrence and thus deny insurance coverage on that ba-
sis.

34. See notes 45 & 59 and accompanying text infra.
35. See notes 24-25 and accompanying text supra.
36. See notes 39-59 and accompanying text infra.
37. See Western Commercial Travelers' Ass'n v. Smith, 85 F. 401, 405, 40 L.R.A.

653, - (8th Cir. 1898); Steinmetz v. National Am. Ins. Co., 121 Ariz. App. 268, -, 589
P.2d 911, 914 (1978); Butler v. Behaeghe, 37 Colo. App. 282, -, 548 P.2d 934, 937, 939
(1976); Jones v. Norval, 203 Neb. 549, 553, 279 N.W.2d 388, 389 (1979); Murphy v. Trav-
elers Ins. Co., 141 Neb. 41, 44-45, 2 N.W.2d 576, 578 (1942); Bennett v. Travelers Pro-
tective Ass'n of America, 123 Neb. 31, 35,'241 N.W. 781, 783 (1932).

38. See Western Commercial Travelers' Ass'n v. Smith, 85 F. 401, 405, 40 LRA.
653, - (8th Cir. 1898); Murphy v. Travelers Ins. Co., 141 Neb. 41, 44-45, 2 N.W.2d 576,
578 (1942).
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theory. The minority courts defining a "probable" consequence as
substantially certain to occur find the damage in this situation to
be accidental, since the harm did not, by their definition, follow
naturally and probably.39 This is the view acceptable to the major-
ity courts.40 Other minority courts, however, take a very restrictive
view, and rationalize that any harm from an intentional act flows
naturally and probably from that act, although the facts may indi-
cate that the insured did not expect nor intend any harm.41 Insur-
ance c)verage is thus allowed or denied based on the intentional or
unintentional nature of the cause, and not on the expected or in-
tended quality of the results.

Regarding negligently performed intentional acts, tort liability
is imposed because an ordinary man, in the position of the actor,
would have reasonably foreseen damage or injury, and would not
have proceeded with the act without guarding against harm.42

Damage from ordinary, not aggravated, 43 negligence cannot be la-
beled substantially certain to occur.44 When minority courts re-
strictively exclude insurance coverage for damage caused by
ordinary negligence, they are employing the phrase "natural and
probable consequence" as it is defined within the law of negli-
gence, that is, damage which was reasonably foreseeable by the
actor.

4 5

Critics properly argue that the phrase natural and probable
consequences should not be used in this manner when interpret-
ing insurance contracts. 46 Majority theorists observe that these

39. Murphy v. Travelers Ins. Co., 141 Neb. 41, 44-45, 2 N.W.2d 576, 578 (1942);
Bennett v. Travelers Protective Ass'n of America, 123 Neb. 31, 35, 241 N.W. 781, 783
(1932).

40. See notes 22-23 and accompanying text supra.
41. See Thomason v. United States Fidelity & Guar. Co., 248 F.2d 417, 419 (5th

Cir. 1957); Hardware Mut. Cas. Co. v. Gerrits, 65 So. 2d at 70-71 (Fla. 1953); Millard
Warehouse, Inc. v. Hartford Fire Ins. Co., 204 Neb. at 529-31, 283 N.W.2d at 62-63;
Foxley & Co. v. United States Fidelity & Guar. Co., 203 Neb. 165, 168, 277 N.W.2d 686,
688 (1979) (see notes 162-209 and accompanying text infra for a discussion of the
Millard and Foxley cases); Argonaut Southwest Ins. Co. v. Maupin, 500 S.W.2d 633,

635 (Tex. 1973).
42. W. PROSSER, supra note 32, § 31 at 145-49, § 43 at 250.
43. When gross negligence is involved, some majority courts infer intent to

harm, e.g., Hanover Ins. Co. v. Newcomer, 585 S.W.2d 285 (Mo. Ct. App. 1979), while
other, more liberal, majority courts allow indemnity; see e.g., Vanguard Ins. Co. v.
Cantreli, 18 Ariz. App. 486, 503 P.2d 962 (1972).

44. See W. PROSSER, supra note 33, § 31 at 145.
45. See note 33 supra.
46. Vanguard Ins. Co. v. Cantrell, 18 Ariz. App. 486 -, 503 P.2d 962, 965 (1972);

Continental W. Ins. Co. v. Toal, 309 Minn. 169,-, 244 N.W.2d 121, 125 (1976); Lumber-
mens Mut. Ins. Co. v. Blackburn, 477 P.2d 62, 66 (Okla. 1970); City of Burns v. North-
western Mut. Ins. Co., 248 Or. 364,-, 434 P.2d 465, 469 (1967); 7A J. APPLEMAN, supra
note 4, § 4492.02 at 29.

[Vol. 14
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minority courts are confusing an actor's tort liability with an in-
surer's contractual liability,47 and are defeating the purposes for
which insurance is purchased.48 Additionally, courts taking such a
narrow view are strictly construing policy exclusions in favor of
the insurer rather than the insured,49 in spite of the absence of any
express contractual stipulations50 or public policy reasons5 1 man-
dating such a construction. They are designating damage as non-
accidental when, in the ordinary and popular sense of the word, it
would be considered accidental. 52

The same criticism is equally applicable to the narrow view
when a non-negligent intentional act causes unexpected, unin-
tended damage for which an insured is held strictly liable in tort.
Nearly all non-negligent actions create a recognizable, but very
slight or remote, risk of harm.53 The reasonable man, nevertheless,
proceeds to act if, on balance, the act is beneficial. Strict liability
may be imposed without harmful intent or negligence if the activ-
ity is not natural in relation to its surroundings.5 4 The damage

47. See Home Ins. Co. v. Neilsen, 161 Ind. App. 445, .-, 332 N.E.2d 240, 242-43
(1975); Continental W. Ins. Co. v. Toal, 309 Minn. 169, -, 244 N.W.2d 122, 124-25
(1976); see also Caspersen v. Webber, 298 Minn. 93, -, 213 N.W. 2d 327, 330 (1973)
(insured found liable for the intentional torts of assault and battery since the inju-
ries were natural and probable consequences; indemnity allowed, however, since
no injury was intended).

48. 7A J. APPLEMAN, supra note 6, § 4492.01 at 21. Payment of premiums be-
comes pointless if all damages that result from an intentional act are excluded from
coverage, considering that most people can avoid causing intentional harm. Id.
Man "recognizes his imperfections when he insures, and pays for protection from
the consequence of careless, as distinguished from immoral, acts. The insurer
knows this when it accepts his premiums. He is, accordingly, entitled to that pro-
tection-and the minority rule would deprive him of it." Id., § 4492.03 at 39 n.8. See,
e.g., Cross v. Zurich Gen. Accident & Liab. Ins. Co., 184 F.2d 609, 611 (7th Cir. 1950);
Minkow v. Reliance Ins. Co., 54 N.J. Super. 509, -, 149 A.2d 260, 263 (1959); Messer-
smith v. American Fidelity Co., 232 N.Y. 161, -, 133 N.E. 432, 432, 19 A.L.R. 876, 877
(1921) ("To restrict insurance to cases where liability is incurred without fault of
the insured would reduce indemnity to a shadow"); 3 VAND. L. REV. 139, 141 (1949).

49. 12 G. COUCH, COUCH CYCLOPEDIA OF INSURANCE LAW § 44:414 at 6 (2d ed.
1964). Policy exceptions should be strictly construed in favor of the insured, so as
not to reduce coverage beyond their express terms. Id. The insurer, the maker of
the contract, has the burden of bringing itself clearly within the exception, since
any ambiguity within the exclusionary clause is construed in favor of the insured.
Id.; see City of Kimball v. St. Paul Fire and Marine Ins. Co., 190 Neb. 153, 155, 206
N.W.2d 632, 634 (1973).

50. See Cross v. Zurich Gen. Accident & Liab. Ins. Co., 184 F.2d 609, 610 (7th Cir.
1950) (standards for negligence liability not applicable to insurance contract cover-
ing damage caused by accident).

51. Continental W. Ins. Co. v. Toal, 309 Minn. at -, 244 N.W.2d at 125.
52. See, e.g., Murphy v. Travelers Ins. Co., 141 Neb. 41, 47, 2 N.W.2d 576, 579-80

(1942); Bennett v. Travelers Protective Ass'n of America, 123 Neb. 31, 33-34, 241 N.W.
781, 782 (1932); see note 131 and accompanying text infra.

53. W. PROSSER, supra note 33, § 31 at 146.
54. Id.; § 78 at 512, § 88 at 582 (absolute nuisance), § 78 at 505-16 (abnormally
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from such acts, by definition within tort law, was not substantially
certain to occur 5 or even reasonably foreseeable.56 Yet, some of
the minority courts, when construing insurance policies, have held
that damage occurring from such activity fell within the inten-
tional tort exclusion,5 7 even though tort law itself defines the dam-
age as an "unavoidable accident."58 These courts rationalize that
the insured took a "calculated risk," although that risk was quite
remote, and deny coverage, terming the damage a "normal and ex-
pected result. '5 9

In essence, when a minority court considers unexpected, unin-
tended damage to flow naturally and probably from either a negli-
gent or non-negligent intentional act, it is precluding any
intentionally performed act from causing accidental damage. 60

This narrow view evolved from a greatly criticized6 ' literal con-
struction of one form of intentional tort exclusion. In the past, in-

dangerous act because of the gravity of possible harm which the exercise of due
care cannot eliminate).

55. See note 25 and accompanying text supra.
56. See text accompanying notes 42 & 43 supra.
57. Town of Tieton v. General Ins. Co. of America, 61 Wash. 2d 716, 380 P.2d 127

(1963). The facts of this case indicate that a recognized, but remote, risk of seepage
existed if a city sewage lagoon was constructed near a water well on adjacent prop-
erty. The lagoon was constructed using all possible care, but contamination of the
well did occur. The Supreme Court of Washington, in reversing the trial court,
found that the contamination was not "caused by accident." The court stated that
the "element of foreseeability could not be ignored." The holding was that the city
took a calculated business risk that no damage would occur, and when the possibil-
ity became a reality, it couldn't be said that the result was unusual, unexpected,
and unforeseen. Id. at -, 380 P.2d at 130-31.

Compare Toum of Tieton with City of Kimball v. St. Paul Fire and Marine Ins.
Co., 190 Neb. 152, 206 N.W.2d 632 (1973), discussed in the text accompanying notes
134-141 infra. The Kimball dissent assessed the probability of seepage as being
very high. If this is correct, and a remote risk is not involved, then perhaps the
Tieton decision is more easily explained. Accord, J. APPLEmAN, supra note 6,

§ 4492.02 at 35-36.
58. W. PROSSER, supra note 33, § 31 at 147.
59. Town of Tieton v. General Ins. Co. of America, 61 Wash. 2d 716, -, 380 P.2d

127, 128 (1963).
The situation in which a risk is very remote and cannot be eliminated with due

care is to be contrasted with the conduct in Kuckenberg v. Hartford Accident &
Indem. Co., 226 F.2d 225 (9th Cir. 1955), where the probability of damage from blast-
ing was quite high, and thus the harm was "reasonably calculated." Id. at 226-27.
See Schnoll & Sons, Inc. v. Standard Accident Ins. Co., 190 Pa. Super. 360, -, 154 A.
2d 431, 432 (1959) (dripping from paint unavoidable; damage "reasonably calcu-
lated" to occur).

60. See Home v. Neilson, 161 Ind. App. 445, -, 332 N.E. 2d 240, 242 (1975).
61. Courts and commentators critical of the accidental means-accidental re-

sults distinction include: Landress v. Phoenix Mut. Life Ins. Co., 291 U.S. 491, 498-
501 (1934) (Cardozo, J., dissenting); Murphy v. Travelers Ins. Co., 141 Neb. 41, 43-48,
2 N.W.2d 576, 578-80 (1942); Bennett v. Travelers Protective Ass'n of America, 123
Neb. 31, 33-36, 241 N.W. 781, 782-83 (1932); 19 LA. L REv. 185, 189 (1958) (collecting
cases at 186 n.5); Annot., 166 A.LR. 469, 473-79 (1947).

[Vol. 14
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surance policies commonly covered damage or injury caused by
"accidental means. '62 Some courts narrowly equated the words
"accidental means" only with accidental causes, not effects.63 The
cause of the damage, the act of the insured, had to be accidental.64

These courts excluded from indemnification any damage resulting
from an intentional act,65 although some of the courts modified the
theory to indemnify damage from an intentional act if some mis-
chance or unexpected happening occurred in the performance of
the intentional act.66 It was immaterial that the damage, the result
of the act, was accidental in the sense of being unforeseen or unex-
pected.

6 7

The rationale for drawing these distinctions between acciden-
tal means and accidental results was that the precisely chosen ter-
minology of the contract should not be ignored to give a favorable
but strained construction for the insured.68 This entire aspect of
insurance law became shrouded in a semantic maze, with courts
often resorting to tortured legalistic distinctions.69 Some courts
even differentiated between means and results when the policy ex-
clusion did not expressly contain the word "means. '70 The com-
plexity within the accidental means theory was completely foreign
to the ordinary insured 7 1 who paid his insurance premium on the
assumption that he was being covered for any fortuitious, unde-
signed injury.7 2 Gradually, due to these vigorous criticisms 73 and
in avoidance what Cardozo termed a "Serbonian bog,"'74 most

62. E.g., Murphy v. Travelers Ins. Co., 141 Neb. at 43, 2 N.W.2d at 577-78; Bennett
v. Travelers Protective Ass'n of America, 23 Neb. at 32, 241 N.W. at 781.

63. Annot., 166 A.L.R. 469, 471 (1947). For jurisdiction supporting the accidental
means-accidental results distinction, see id. at 471-72 n.7.

64. Id. at 469, 471.
65. Id. at 472. See Bennett v. Travelers Protective Ass'n of America, 123 Neb. at

32-33, 241 N.W. at 781.
66. United States Mut. Accident Ass'n v. Barry, 131 U.S. 100, 121 (1889); Thoma-

son v. United States Fidelity & Guar. Co., 248 F.2d 417, 420-21 (5th Cir. 1957) (Rives,
J., dissenting).

67. Annot., 166 A.L.R. 469, 471 (1947).
68. Id. at 469, 472-73.
69. Id. at 477.
70. E.g., Thomason v. United States Fidelity & Guar. Co., 248 F.2d at 419. The

court equated "caused by accident" with "caused by accidental means," and then
distinguished between means and results. The court stated: 'To recover upon a
policy of accident insurance it 'is not sufficient that the injury be unusual and unex-
pected, but the cause itself must have been unexpected and accidental.' " Id.

71. Murphy v. Travelers Ins. Co., 141 Neb. at 47-48, 2 N.W.2d at 580; Annot., 166
A.L.R. 469, 475, 478 (1947).

72. Annot., 166 A.LR. 469, 478 (1947).
73. See note 61 supra.
74. Landress v. Phoenix Mut. Life Ins. Co., 291 U.S. 491, 499 (1934) (Cardozo, J.,

dissenting). When the majority of the United States Supreme Court accepted the
means versus results distinction, Mr. Justice Cardozo stated: "The attempted dis-
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courts eventually rejected any accidental means-accidental re-
sults distinction.

7 5

Unfortunately, however, some minority courts are misapplying
the phrase "natural and probable" in a manner reminiscent of the
accidental means approach. Regardless of the words used, or the
theory espoused, the effects of misapplication of the "natural and
probable" tort maxims are identical to the effects of the distinction
between accidental means and accidental results. Under either
method, insurance indemnification is denied for unexpected, unin-
tended damage resulting from negligent or non-negligent inten-
tional actions. 76 At least when exclusions contained the word
"means," courts differentiating between means and results had a
somewhat plausible rationale for doing so, even though theirs was
a narrow construction inequitable to policyholders. 77 No logical
reason exists, however, for creating the inequity when a policy ex-
clusion is not written in that manner.7 8 Furthermore, as will be
discussed, when the revised exclusionary form is used in current
liability policies, courts that deny coverage for unexpected, unin-
tended damage from intentional acts would not only promote ineq-
uity, but would be patently incorrect.7 9 The plain meaning of the
new exclusion, reinforced by judicial construction, relies on the
quality of results for determination of coverage. 80

The comprehensive changes in the wording of the new exclu-

tinction between accidental results and accidental means will plunge this branch of
the law into a Serbonian Bog. Probably it is true to say that in the strictest sense
and dealing with the region of physical nature there is no such thing as an accident
... .On the other hand, the average man is convinced that there is, and so cer-
tainly is the man who takes out a policy of accident insurance. It is his reading of
the policy that is to be accepted as our guide, with the help of the established rule
that ambiguities and uncertainties are to be resolved against the company." Id.

The reference prophesying a plunge into a Serbonian Bog is from Milton's PAR-
ADISE LoST, Book 2, Line 392: "A gulf profound as that Serbonian bog betwixt
Damiata and Mount Casius old, Where armies whole have sunk..." 19 LA. L. REV.
189 n.24 (1958). One commentaor has found Cardozo's prophesy of a "Serbonian
Bog" close to fulfillment. The complexity of terms involved in making the distinc-
tion between means and results has bewildered both the bench and the bar. An-
not., 166 A.L.R. 469, 477-79 (1947).

75. Haynes v. American Cas. Co., 228 Md. 394, -, 179 A.2d 900, 902, 904 (1962);
see Murphy v. Travelers Ins. Co., 141 Neb. at 47-48, 2 N.W.2d at 580; Annot., 166
A.L.R. 469, 473-74 (collecting cases).

76. See Thomason v. United States Fidelity & Guar. Co., 248 F.2d at 419. See
notes 180-81 and accompanying text infra.

77. See Annot., 166 A.L.R. 469, 474-79 (1947).
78. Courts may not rewrite the express terms of an insurance contract to pro-

vide different coverage than that agreed on by the parties. E.g., Home Ins. Co. v.
Neilsen, 161 Ind. App. 445, -, 332 N.E.2d 240, 244 (1975).

79. Id.
80. See notes 89-94 and accompanying text infra.
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sion, initially made in 1966 and revised in 1972,81 have been
adopted by many insurance companies in response to the dissatis-
faction voiced by policyholders, the public, and the courts.82 After
the revisions, the liability policies of these companies more liber-
ally indemnified policyholders for damage caused by an occur-
rence.83 Occurrence is defined within these policies as "an
accident, including continuous or repeated exposure to conditions,
which results in bodily injury or property damage neither ex-
pected nor intended from the standpoint of the insured. ' 84 Three
obvious changes were made from previous exclusionary language.
First, the term "occurrence" was substituted for the word "acci-
dent," a change that in itself broadened coverage.8 5 Second, with
the inclusion of the phrase "continuous or repeated exposure to
conditions," events causing damage over a period of time are not
precluded from being accidents.8 6 Some courts had previously in-
sisted that the element of suddenness was a necessary ingredient
of an accident.8 7 Third, the definition of "accident" was expanded
to expressly include damage unexpected and unintended by the
insured,8 8 with no limitation put on the intentional or uninten-
tional nature of the cause.8 9 This clarification of the term "acci-

81. 7A J. APPLEMAN, supra note 6, § 4492 at 15.
82. Id.
83. 1 R. LONG, THE LAW OF LLABI'rY INSURANCE § 1.25 at 1-73 (1979).
84. E.g., Millard Warehouse, Inc. v. Hartford Fire Ins. Co., 204 Neb. at 525, 283

N.W.2d at 61; Foxley & Co. v. United States Fidelity & Guar. Co., 203 Neb. 165, 167, 277
N.W.2d 686, 688 (1979).

85. Aerial Agricultural Service, Inc. v. Till, 207 F. Supp. 50, 57-58 (N.D. Miss.
1962); Northwestern Nat'l Cas. Co. v. Phalen, - Mont. -, -, 597 P.2d 720, 724 (1979);
Grand River Lime Co. v. Ohio Cas. Ins. Co., 32 Ohio App. 2d 178, -, 289 N.E.2d 360,
365 (1972); 7A J. APPLEMAN, supra note 6, § 4493 at 49.

86. 7A J. APPLEMAN, supra note 6, § 4493 at 50.
87. American Cas. Co. v. Minnesota Farm Bureau Serv. Co., 270 F.2d 686, 691

(8th Cir. 1959); Farmers Elevator Mut. Ins. Co. v. Burch, 38 Ill. App. 2d 249, -, 187
N.E.2d 12, 13-14 (1962); United States Fidelity & Guar. Co. v. Briscoe, 205 Okla. 618,
-, 239 P.2d 754, 757-58 (1951); Clark v. London & Lancashire Indem. Co. of America,
21 Wis. 2d 268, -, 124 N.W.2d 29, 35-37 (1963). Contrp, Travelers & Hummingbird
Coal Co., 371 S.W.2d 35, 38 (Ky. 1963); McGroarty v. Great Am. Ins. Co., 43 A.D.2d
368, -, 351 N.Y.S.2d 428, 434 (1974), aff'd, 36 N.Y. 2d 358, 329 N.E.2d 172, 368 N.Y.S.2d
485 (1975); see City of Kimball v. St. Paul Fire and Marine Ins. Co., 190 Neb. 152, 158,
206 N.W. 632, 636 (1973); Gruol Const. Co. v. Insurance Co. of N. America, 11 Wash.
App. 632, 524 P.2d 427, 430 (1974). See generally Annot., 98 A.L.R. 2d 1047 (1964).

88. See Northwestern Nat'l Co. v. Phalen, - Mont.-, -, 597 P.2d 720, 724
(1979).

89. Id. See Pachucki v. Republic Ins. Co., 89 Wis. 2d 703, -, 278 N.W.2d 898, 901
(1979) (language in exclusion referred only to exclusion of intentionally caused in-
juries, and not to an intentional act of itself). See also Aetna Cas. & Sur. Co. v.
Martin Bros. Container and Timber Prod. Corp., 256 F. Supp. 145, 149-50 (D. Or.
1966) (insurer failed to distinguish between events which unexpectedly cause inju-
ries, and events which unexpectedly occur. It is the resulting injury, rather than
the event which must be unexpected.)
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dent" eliminates any possible reason to search into the cause of
damage so long as the damage itself was neither expected nor in-
tended by the insured.90 By its plain language, the revised exclu-
sion strikes at the very essence of both the accidental means-
accidental results distinction, and the court holdings which deny
coverage for unexpected, unintended damage for being the natural
and probable result of an intentional act.91 A court applying either
theory to a policy containing the new exclusionary phraseology
would be in error.92

The revised exclusionary language has been involved in a rela-
tively small amount of litigation because of its recent origins.93

Courts that have confronted the issue have generally agreed that
for damage from an intentional act to be excluded from coverage,
the insured must either have actually intended some harmful re-
sults or must have expected them in the sense that due to the na-
ture of his act, injury was substantially certain or most likely to

90. 7A J. APPLEMAN, supra note 6, § 4493 at 49.
91. See Northwestern Nat'l Cas. Co. v. Phalen, -Mont. -, -, 597 P.2d 720, 724;

Pachucki v. Republic Ins. Co., 89 Wis. 2d 703,-, 278 N.W.2d 898, 901; 7A J. APPLEMAN,

supra note 6, § 4493 at 49.
92. See Continental W. Ins. Co. v. Toal, 309 Minn. 169, -, 244 N.W.2d 121, 124-25

(1976) (trial court incorrect in interpreting the revised exclusionary clause to mean
that intent is immaterial if the injury is a natural and probable consequence of an
intentional act.); and note 91 supra.

93. See 7A J. APPLEMAN, supra note 6, § 4492 at 15; see also Northwestern Nat'l
Cas. Co. v. Phalen, - Mont. at -, 597 P.2d at 726 (indicating that no clear rule has
yet emerged). The new exclusionary language can be found in long or short forms.
The long form indemnifies for damage "caused by an occurrence." E.g., Millard
Warehouse, Inc. v. Hartford Fire Ins. Co., 204 Neb. at 525, 283 N.W.2d at 61.

A partial use of the revised language is contained within homeowners' policies,
notably leaving out the words "occurrence" or "accident". These policies exclude
"bodily injury or property damage which is either expected or intended from the
standpoint of the insured." Jones v. Norval, 203 Neb. at 551, 279 N.W.2d at 390; State
Farm Fire & Cas. Co. v. Muth, 190 Neb. at 249-50, 207 N.W.2d at 365.

In application, it is not entirely clear what difference, if any, exists between the
two forms. Cases seem to indicate that the two forms will be interpreted alike,
since construction of both forms has turned on the meaning of expected or intended
damage. Also, the Minnesota Supreme Court did not make any differentiation be-
tween the long form and short form in Continental W. Ins. Co. v. Toal, 309 Minn. 169,
244 N.W.2d 121 (1976) in which two insureds were involved. The policy of one in-
sured contained the longer exclusion; the other's policy contained the short form.
Additionally, a number of courts, when construing the longer exclusion, have both
cited and adopted the reasoning in the Nebraska case construing the short form,
State Farm Fire Ins. & Cas. v. Muth, 190 Neb. 248, 207 N.W.2d 364 (1973). See Rambin
v. Wood, 355 So. 2d 561, 564 (La. Ct. App. 1978); Continental W. Ins. Co. v. Toal, 309
Minn. 169, -, 244 N.W.2d 121, 125 n.3; Northwestern Nat'l Cas. Co. v. Phalen, - Mont.
-, 597 P. 2d 720, 726 (1979) (cited and apparently adopted); State v. Glens Fall Ins.
Co., 137 Vt. 313, -, 404 A.2d 101, 104 (1979).

This article, for the above reasons, proceeds on the assumption that the longer
and shorter revised exclusionary forms are identical in application.
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occur. 94 In the latter situation, intent to harm is inferred as a mat-
ter of law.95 The existence of actual or inferred intent is a question
of fact to be decided in each case. 96

MILLARD WAREHOUSE FACTS AND HOLDING

Recent problems with the revised exclusionary language have
emerged from the Nebraska Supreme Court. In Millard Ware-
house, Inc. v. Hartford Fire Insurance Co.,9 7 insurance coverage
was denied under a liability policy containing the new exclusion,
even though the facts of the case showed the damage to be unex-
pected and unintended by the insured. This decision is contrary to
the plain meaning of the policy language. It is also contrary to Ne-
braska precedent which had equated the meaning of "expected"
with the meaning of "intended" when used together in the new ex-
clusion,98 which had repudiated any distinction between acciden-
tal means and accidental results,99 and which had rejected the
notion that unexpected, unintended damage was nonaccidental. 10 0

The asserted incorrectness of the Millard decision can be attrib-
uted to the following factors: confusion in the holding and lan-
guage used in Foxley & Co. v. United States Fidelity and Guaranty
Co.1°1 and the misapplication of that case in Millard; misplaced
reliance on cases from other jurisdictions construing pre-revised
policy language from a "natural and probable" viewpoint that is

94. See, e.g., Butler v. Behaeghe, 37 Colo. App. 282, -, 548 P.2d 938, 939 (1976);
Farmers Auto. Ins. Ass'n v.Medina, 29 Ill. App. 3d 224, -, 329 N.E.2d 430, 432, 433
(1975); Rambin v. Wood, 355 So. 2d 561,564 (La. App. 1978); Continental W. Ins.Co. v.-
Toal, 309 Minn. 169, -, 244 N.W.2d 122, 125 (1976); Hanover Ins. Co. v. Newcomer, 585
S.W.2d 285, 288-89 (Mo. Ct. App. 1979); Jones v. Norval, 203 Neb. 549, 551, 555, 279
N.W.2d 388, 390, 392 (1979); State Farm Fire & Cas. Co. v. Muth, 190 Neb. 248, 255, 207
N.W.2d 364, 367 (1973); Pachucki v. Republic, 89 Wis. 2d 703, -,278 N.W.2d 898, 901-04
(1979). But see Continental Ins. Co. v. Hodges, 259 Ark. 541, -, 534 S.W.2d 764, 766
(1976) (court equated meaning of expected with "foresight"); Farmers Automobile
Ins. Ass'n v. Medina, 29 Ill. App. 3d 224, -, 329 N.E.2d 430, 436 (1975) (Moran, J.,
concurring) (words "intended" and "expected" are not synonymous and cannot be
equated; "expected" defined as "reasonably anticipated"); Millard Warehouse, Inc.
v. Hartford Fire Ins. Co., 204 Neb. at 529-32, 283 N.W.2d at 62-64 (see notes 207-08 and
accompanying text infra.

95. See note 94 upra.
96. Northwestern Nat'l Cas. Co. v. Phalen, - Mont. at -, 597 P.2d at 726;

Pachucki v. Republic Ins. Co., 89 Wis. 2d at -, 278 N.W. 2d at 902.
97. 204 Neb. 518, 283 N.W.2d 56 (1979).
98. State Farm Fire & Cas. Co. v. Muth, 190 Neb. at 252, 207 N.W.2d at 366. See

notes 142-154 and accompanying text infra.
99. See notes 127-30 and accompanying text infra.

100. See notes 127-62 and accompanyihg text infra.
101. 203 Neb. 165,277 N.W.2d 686 (1979). See notes 163-87 and accompanying text

infra.
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incompatible with the new language;10 2 and deference to cases,
also involving pre-revised language, which held that a nuisance
could not be accidental since it was not a sudden event. 03

The Millard Warehouse Company planned to build an addi-
tional warehouse adjacent to its existing building, which was lo-
cated next to a large creek.10 4 To provide a foundation for the new
warehouse, the owner removed dirt from land bordering the creek
and used the dirt to fill in the ground next to the existing ware-
house. The channel of the creek was widened by the removal of
the dirt, and the banks were left graded to improve the capacity of
the channel during flood stages.10 5 After completion of the dirt
pad, however, the low-lying area bordering the creek, including
Millard Warehouse property, was rezoned from an "industrial" to a
"flood-plain" classification. Additionally, contentions were made
by three government agencies that the Millard Warehouse project
would be an obstruction in the creek and would increase the possi-
bility of upstream flooding.'0 6 In response, Millard Warehouse
halted any further construction, and hired a hydrologist to make
engineering studies of the flood flows and backwater profiles. 10 7

The hydrologist concluded that the net effect of the Millard project
was to actually increase channel capacity, thus lowering flood
levels upstream. He could foresee no adverse effects to property
either upstream or downstream as a result of the construction. Ad-
ditionally, he found almost no-chance that the pad and warehouse
would adversely affect 100-year flood flows in the creek. 10 8 Relying
on this expert advice, Millard Warehouse requested rezoning back
to the "industrial" classification. Although objections were made
by the government agencies involved, the city council granted Mil-
lard's request. The company then proceeded to build its ware-
house upon the pad.

After the warehouse had been substantially completed, the
owners of property a short distance upstream filed a suit against
Millard Warehouse. They alleged that the building and the pad
were artificial obstructions in the creek which would raise the flood
level, thus creating a public nuisance. 10 9 Millard Warehouse noti-
fied its insurers of the suit, requesting that they defend pursuant

102. See notes 188 & 207 and accompanying text infra.
103. See notes 213-220 and accompanying text infra.
104. 204 Neb. at 520, 283 N.W.2d at 58.
105. Id. at 521, 283 N.W.2d at 59.
106. Id. at 520-22, 283 N.W.2d at 59.
107. Id. at 521, 283 N.W.2d at 59.
108. Id. at 522, 283 N.W.2d at 59.
109. Id. at 522, 283 N.W.2d at 60.
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to terms of two liability policies. Those terms specified that the
insurers had the right and duty to defend any suit against the in-
sured on account of damage caused by an "occurrence."' 10 The
policy stated that the duty to defend arose even though any of the
allegations of the suit were groundless, false or fraudulent. When
the insurers declined to defend, Millard brought a declaratory
judgment action against the insurers to determine liability for the
defense."' The lower court awarded judgment in favor of the in-
sured and declared the insurers to have a duty to defend." 2

On appeal, however, the Nebraska Supreme Court reversed in
a two-part holding." 3 First, the court stated that the allegation of a
nuisance in itself did nto allege an occurrence or accident within
the meaning of the policy. 114 Second, even if it were assumed that
a nuisance could be an occurrence or accident, the facts of this
case did not constitute such an occurrence or accident. 1 5 In both
parts of its holding, the court concluded that the insurers had no
duty to defend Millard Warehouse in the nuisance suit. A very
strong dissenting opinion argued that the court had applied incor-
rect legal principles, and had reached a highly inequitable deci-
sion.

1 6

NEBRASKA PRECEDENT PRIOR TO MILLARD

A study of the development of the Nebraska Supreme Court's
interpretation of intentional tort exclusions in liability policies is
necessary to perceive the problems inherent in the Millard hold-
ing. In Millard and another recent case, Foxley & Co. v. United
States Fidelity and Guaranty Co., 117 which must be studied in
conjunction with Millard, the court used language and applied
principles contrary to established precedent, yet it never expressly
overruled the past decisions. 118 In deciding most of the cases prior
to the use of the revised exclusionary language, the Nebraska
court did not clearly commit itself either to the majority "intended
results" view or the minority "natural and probable" view on acci-

110. Id. at 522, 525, 283 N.W.2d at 60-61. The policy contained the revised form of
intentional tort exclusion. See note 83 and accompanying text supra.

111. 204 Neb. at 524, 283 N.W.2d at 60.
112. Id. at 519, 283 N.W.2d at 58.
113. Id. at 528, 283 N.W.2d at 62.
114. Id. at 527-28, 283 N.W.2d at 62. See notes 211-32 and accompanying text in-

fra.
115. Id. at 528-33, 283 N.W.2d at 62-64. See notes 188-210 and accompanying text

infra.
116. Id. at 634-37, 283 N.W.2d at 64-66.
117. 203 Neb. 165, 277 N.W.2d 686 (1979).
118. See notes 163-210 and accompanying text infra.
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dents within an insurance context. This long line of precedent ei-
ther reveals language appropriate for the "intended result"
viewpoint, or employs the "natural and probable" language in ref-
erence to situations where the "natural and probable" theory con-
verges with the "intended result" view." 9 In addition, the
"accidental means" approach was expressly repudiated. 120 When
first dealing with the construction of the revised exclusionary lan-
guage, the court adopted the broad majority view.121 With the ad-
vent of the Foxley and Millard cases, however, the court took a
decidedly restrictive approach without clarifying the standards it
was employing, and inexplicably used language supporting the ac-
cidental means distinction. 122

Analysis of Nebraska precedent, prior to the use of the revised
exclusionary languge, begins in 1942, when the court adopted the
Eighth Circuit Court of Appeals' definition 23 of natural and proba-
ble consequences. 124 Natural consequences were defined as those
consequences which ordinarily follow, or results which may be
reasonably anticipated or ought to be expected. 125 The probable
consequence of the use of any given means was defined as the con-
sequence which is more likely to follow from their use than it is to
fail to follow.

12 6

119. See City of Kimball v. St. Paul Fire and Marine Ins. Co., 190 Neb. 152, 206
N.W.2d 632 (1973) (see notes 134-41 and accompanying text infra); Cutrell v. John
Hancock Mut. & Life Ins. Co., 145 Neb. 550, 555-56, 17 N.W.2d 465, 470 (1945); Murphy
v. Travelers Ins. Co., 141 Neb. 41, 43-45, 2 N.W.2d 576, 578 (1942) (probable conse-
quence means more likely to follow than not; accidental means-result distinction
rejected); Bennett v. Travelers Protective Ass'n of America, 123 Neb. 31, 33-35, 241
N.W. 781, 782 (1932) (a foreseeable result of an intentional act is not precluded from
being indemnified; effects which are not natural, probable or expected are caused
by accidental means); Rustin v. Standard Life & Accident Ins. Co., 58 Neb. 792, 79
N.W. 712 (1899). The Rustin court held that, even though the injury involved was
the natural result of overexertion from lifting a dumbbell, the right to indemnity
was not lost unless the overexertion was conscious and intentional. The court con-
tinued "surely, it cannot be said as a matter of law that the plaintiff was aware of
the probable result of his act, or that he acted with a reckless disregard of conse-
quences likely to ensue .... [AJccident insurance is not designed to furnish in-
demnity only in cases where the policy holder orders his conduct with grave
circumspection and a provident foresight of consequences .... The act was the
product of a reasonable motive. Id. at 795-96, 79 N.W. at 713; see notes 37-38 and
accompanying text supra.

120. See notes 127-33 and accompanying text infra.
121. Millard Warehouse, Inc. v. Hartford Fire Ins. Co., 204 Neb. at 534, 283 N.W.2d

at 64; see notes 142-54 and accompanying text infra.
122. See notes 163-210 and accompanying text infra.
123. Western Commercial Travelers' Ass'n v. Smith, 85 F. 401, 405, 40 L.R.A. 653

(8th Cir. 1898).
124. Murphy v. Travelers Ins. Co., 141 Neb. at 44-45, 2 N.W.2d at 578.
125. Id.
126. Id. See also Bennett v. Travelers Protective Ass'n of America, 123 Neb. 31,

241 N.W. 781 (1932). The court held that "natural, probable, or expected conse-
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The Nebraska court clearly rejected the accidental means-ac-
cidental results distinction made by some courts.127 In a case con-
struing a policy insuring for damage caused by accidental means,
the court accepted Cardozo's approach 128 that an intentional ac-
tion resulting in injury which was unexpected from the viewpoint
of the common man was accidental within the meaning of an insur-
ance policy.129 A later Nebraska decision reaffirmed this position
when the court held that an unusual, unexpected, and unforeseen
injury resulting from an intentional act of the insured was caused
by accidental means, even though no mischance, slip, or mishap
occurred in the performance of the act. 30 In both of these cases,
the Nebraska judiciary adopted language from a Wisconsin deci-
sion' 3 l that to label all injuries which were the natural or foresee-
able results of voluntary acts non-accidental would perhaps have
some scientific justification, but to do so would be contrary to the
common understanding of the term "accident."'1 32 Additionally,
courts would be unfairly limiting liability policies to cases where
the insured was guilty of no negligence. 33

In the more recent case of City of Kimball v. St. Paul Fire and
Marine Insurance Co.,134 the court did extensive research into the
meaning of an accident within an insurance liability policy. The
court stated that the term "accident" was more comprehensive
than the term "negligence" and commonly meant an "unexpected

quences" of an intentional act are not caused by accidental means. The court also
stated that the foreseeable results of an intentional, negligent act can be caused by
accidental means. Id. at 33-35, 241 N.W. at 782. The court was thus using the phrase
"natural and probable" to mean expected in the sense of being substantially cer-
tain, or more than reasonably foreseeable. See note 145 and accompanying text
infra.

127. See notes 129-32 and accompanying text infra.
128. Lewis v. Ocean Accident & Guar. Corp., 224 N.Y. 18, -, 120 N.E. 56, 57, 7

A.L.R. 1129, 1130 (1918).
129. Bennett v. Travelers Protective Ass'n of America, 123 Neb. at 34, 241 N.W. at

782.
130. Murphy v. Travelers Ins. Co., 141 Neb. at 43-44, 2 N.W.2d at 578. When the

insurance company in Murphy contended that, although the result was uninten-
tional and thus accidental, it was not caused by accidental means, the Nebraska
court held: "We do not think the attempted distinction between accidental means
and accidental results can properly be made .... If there was an accidental result,
there necessarily was an accidental means, the two cannot logically be sepa-
rated. . . . This view is not only the more reasonable, but is supported by very
persuasive authority." Id. at 43-44, 47, 2 N.W.2d at 578, 579-80.

131. Wiger v. Mutual Life Ins. Co., 205 Wis. 95, -, 236 N.W. 534, 538-39 (1931).
132. Murphy v. Travelers Ins. Co., 141 Neb. at 46, 2 N.W.2d at 579. See Cutrell v.

John Hancock Mut. Life Ins. Co., 145 Neb. 550, 555-56, 17 N.W.2d 465, 469-70 (1945);
Bennett v. Travelers Protective Ass'n of America, 123 Neb. at 33-34, 241 N.W. at 782.

133. Murphy v. Travelers Ins. Co., 141 Neb. at 46,2 N.W.2d at 579; Bennett Travel-
ers Protective Ass'n of America, 123 Neb. at 33-34, 241 N.W. at 782.

134. 190 Neb. 152, 206 N.W.2d 632 (1973).
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happening without intention.' 1 35 Causation by accident was de-
scribed as resulting in "unforeseen or unexpected damage, as dis-
tinguished from a normal and probable consequence, of a
negligent act."'136 The Kimball court emphasized several times
that the word "accident," within the meaning of an insurance pol-
icy, should be given the construction most favorable to the in-
sured. 13 7 In Kimball, the court held that seepage from the city's
sewage lagoon, caused by the negligent failure of the city to dis-
cover seismograph holes, was an accident covered by insurance. 138

When the court found damage from a negligent act to be acciden-
tal, it was using the word "unforeseen" in its common, non-legal
sense of being unexpected or very unlikely.139 The seepage was
not expected or intended by the city, and was therefore accidental
for insurance purposes, even though seepage from an unsealed la-
goon is a natural phenomenon. 140 The Kimball case, by quoting
with apparent approval other "intended results" courts clearly
committed Nebraska to the theory that the unexpected, unin-
tended quality of the results are the determinates of an accident
within the meaning of an insurance policy.' 4 '

In the same year the Kimball case was decided, the Nebraska
court construed, for the first time, a revised intentional tort exclu-
sion in State Farm Fire & Casualty Co. v. Muth.142 The policy in-
volved excluded from coverage damage or injury "either expected
or intended from the standpoint of the insured.' 1 43 The son of the

135. Id. at 154, 206 N.W.2d at 634; 1 R. LONG, THE LAW OF LIABILITY INSURANCE
§ 1.15 at 1-33 (1979).

136. City of Kimball v. St. Paul Fire and Marine Ins. Co., 190 Neb. at 161, 206
N.W.2d at 637.

137. Id. at 155, 156, 158, 161, 206 N.W.2d at 634, 635, 636, 638.
138. Id. at 154, 161-62, 206 N.W.2d at 634, 638.
139. Webster's Dictionary defines unforeseen as not forseen or unexpected.

WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY 2496 (1961). When the court
characterized unforeseen damage as accidental, it did not mean that the converse
was true, that foreseeable danger, as the phrase is used in tort law, was non-acci-
dental. The court allowed indemnity for damage from negligence, which is, by defi-
nition, foreseeable.

140. City of Kimball v. St. Paul Fire & Marine Ins. Co., 190 Neb. at 163, 206 N.W.2d
at 639 (Newton, J., dissenting). See note 57 supra.

141. Id. at 155-61, 206 N.W.2d at 634-37. The cases representing the "intended
results" view that were cited with apparent approval. by the Kimball court include:
City of Myrtle Point v. Pacific Indem. Co., 233 F. Supp. 193, 197 (D. Or. 1963); Vappi &
Co. v. Aetna Cas. & Sur. Co., 348 Mass. 427,-, 204 N.E.2d 273, 276 (1965); Hauenstein
v. St. Paul-Mercury Indem. Co., 242 Minn. 354, 65 N.W.2d 126 (1954); Lewis v. Ocean
Accident & Guar. Corp., 224 N.Y. 18,-, 120 N.E. 56, 57. 7 A.L.R. 129, 130 (1918); Taylor
v. Imperial Cas. & Indem. Co., 82 S.D. 298, -, 144 N.W.2d 856, 859 (1966).

142. 190 Neb. 248, 249-51, 207 N.W.2d 364, 365 (1973).
143. The insured had a homeowners' policy containing the shorter form of the

revised exclusionary language, without the use of the words "occurrence" or "acci-
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insured fired a B-B gun from a slowly moving automobile hitting
the victim in an eye. The trial court found that the boy discharged
the gun in the direction of the injured party, but only with the in-
tention of scaring "somebody," and not with the expectation or in-
tent of hitting anyone. 144 The lower court's determination of
insurance coverage was affirmed on appeal. The Nebraska
Supreme Court held that the term "expected," when used in asso-
ciation with "intended" in a policy exclusion, carried the connota-
tion of a high degree of certainty or probability. 145 "Expected"
could thus be practically equated with "intended," as a person ex-
pects the consequences of what he intends. 146 The court reasoned
that the use of the word "expected" was not designed to substan-
tially enlarge the exclusion.147 An injury was either expected or
intended within the meaning of the policy exclusion only if the in-
sured acted with "specific intent" to harm, which can be either ac-
tual intent or intent inferred as a matter of law.148 Such intention
must be legally inferred when the insured's acts were of such a
nature that injury must necessarily be expected. 149 The court dis-
regarded the insurance company's argument that the boy should
have expected the risk of injuring someone. 150

The Muth decision is significant in three ways. First, it was the
first time the Nebraska court construed the revised exclusionary
language. 15 ' Second, the construction which the Nebraska court
gave to the insurance phrase "either expected or intended" has
been frequently cited and adopted by other courts,15 2 and reaf-

dent." Id. at 249, 207 N.W.2d at 365; see note 93 supra (two forms identical in appli-
cation).

144. State Farm Fire & Cas. Co. v. Muth, 190 Neb. 248, 250, 207 N.W.2d 364, 365
(1973).

145. Id. at 250-52, 207 N.W.2d at 365-66. This definition of "expected" conforms
with the definitions other courts have given to the word. See Aetna Cas. & Sur. Co.
v. Martin Bros. Container and Timber Prod. Corp., 256 F. Supp. 145 (D. Or. 1966);
Continental W. Ins. Co. v. Toal, 309 Minn. 169, -, 244 N.W.2d 121, 125 (1976).

146. 190 Neb. at 252, 207 N.W.2d at 366.
147. Id.
148. Id. at 252-55, 207 N.W.2d at 366-67.
149. Id. at 255, 207 N.W.2d at 367.
150. Id. at 251, 207 N.W.2d at 365. Examples were offered by the court to help

clarify the adopted interpretation of the exclusion. If the boy had intended to hit
the victim without intending serious injury, for instance, a court would have to infer
harmful intent, since injury would be substantially certain to follow. 190 Neb. at
253, 207 N.W.2d at 366-67. The Muth court approved the holding of a case in which
intent was inferred by law when an insured driver deliberately side swiped a motor-
cycle and injured the rider as a consequence. Id. at 253, 207 N.W.2d at 366. Several
other examples were offered by the Muth court to clarify its holding. See id. at 252-
55, 207 N.W.2d at 366-67.

151. 190 Neb. at 251, 207 N.W.2d at 365.
152. Butler v. Behaeghe, 37 Colo. App. 282,-, 548 P.2d 934, 939 (1976); Rambin v.
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firmed by the Nebraska court in a subsequent case.153 Third, taken
in conjunction with the Kimball case, Muth clearly aligned this ju-
risdiction with the majority "intended result" theory. 154

In 1979, the Nebraska Supreme Court dealt with three cases
involving revised exclusionary language. One case reaffirms Muth
principles. 55 The other two, the Foxley and the Millard decisions,
however, introduced confusion into Nebraska law concerning the
interpretation of intentional tort exclusions. 156

In Jones v. Norval,5 7 an eighteen-year-old athlete intention-
ally hit another person with his fist hard enough to break the
other's jaw and render him unconscious. The insured claimed that
he had not intended to injure the other party.158 The court found
the facts analogous to the examples given in Muth where intention
to harm must be attributed to the insured as a matter of law due to
the nature of the act. 159 No reasonable person could doubt that,
under these facts, the harm to the party struck must have been
intended.160 The court explained that, in such a situation, the in-
sured must be said to expect the natural, normal, and probable
consequences of his own intentional act, and thus both the act and
the injuries were intentional.' 61 The court was therefore using the
phrase "natural and probable" in the sense acceptable to the ma-
jority "intended results" theorists, that is, to refer to results where
the nature of the insured's act was such that legal intent to harm
must be inferred. 62

Wood, 355 So. 2d 561, 564 (La. Ct. App. 1978); Continental W. Ins. Co. v. Toal, 309
Minn. 169, -, 244 N.W.2d 121, 125 n.3 (1976); Hanover Ins. Co. v. Newcomer, 585
S.W.2d 285, 288-89 (Mo. Ct. App. 1979); State v. Glens Falls Ins. Co., 137 Vt. 313, -,

404 A.2d 101, 104 (1979); see Northwestern Nat'l Cas. Co. v. Phalen, - Mont.
597 P.2d 720, 726 (1979).

153. Jones v. Norval, 203 Neb. 549, 551-52, 279 N.W.2d 388, 390 (1979). See discus-
sion of Jones in notes 157-62 and accompanying text infra.

154. The Muth court not only relied on the quality of the results when the exclu-
sion was worded "either expected or intended from the standpoint of the insured,"
but equated the meaning of that exclusionary phrase with the form "caused inten-
tionally by or at the direction of the insured." (See note 13 and accompanying text
supra). In clarifying its holding, the court gave examples of other cases construing
the form "caused intentionally by or at the direction of the insured" where an "in-
tended result" viewpoint was followed. 190 Neb. at 252-55, 207 N.W.2d at 366-67.

155. Jones v. Norval, 203 Neb. 549, 550, 279 N.W.2d 388, 389-90 (1979).
156. See notes 163-210 and accompanying text infra.
157. 203 Neb. 549, 279 N.W.2d 388 (1979).
158. Id. at 550, 279 N.W.2d at 389-90.
159. Id. at 551-52, 279 N.W.2d at 390-91.
160. Id. at 555, 279 N.W.2d at 391-92.
161. Id. at 552, 279 N.W.2d at 390-91.
162. The conclusion that the Nebraska court in Jones was using the phrase "nat-

ural and probable" only in this manner is evidenced not only from the facts of this
case and its holding, but also from the language quoted in Jones from other courts.

In reciting the facts of Steinmetz v. National Am. Ins, Co., 121 Ariz. App. 268, 589
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Uncertainty in Nebraska law initially stems from the court's
holding in Foxley & Co. v. United States Fidelity and Guaranty
Co.163 The Foxley Company, the insured, caused a number of
water hydrants to be severed from a water distribution system
which Foxley honestly but mistakenly believed it owned. Another
company claimed ownership, however, and a trial found the sec-
ond company to be the actual owner. After being adjudged liable
for the severance, Foxley sued its insurer for a wrongful refusal to
defend the prior suit.164 Although past Nebraska decisions clearly
adopted Cardozo's "quality of the results" view165 and repudiated
the accidental means theory, 166 and despite the principle that in-
surance contracts are to be given the construction most favorable
to the insured,167 the Foxley court denied coverage. The court
strictly construed the new exclusionary language against the in-
sured when it held that the insured intended the damage by in-
tending the immediate physical result that was brought about.168

The court contrasted this situation with that in Muth where the
insured's intent was to shoot the gun with the intent to scare but
not to injure. 169 Apparently to support this factual contrast, the
court quoted from the Muth decision: "We do not.., hold that the
exclusion does not apply unless the intention is to inflict the injury
actually inflicted and unless the act is directed specifically against
the party injured."' 7 0 Within the context of the Muth decision, that
statement was made to emphasize that the only intent necessary
for the exclusion to apply was an intent to harm anyone in any

P.2d 911 (1978), the Nebraska court stated that there the insured's act of striking
another in the face was an act so certain to cause harm that the insured intended
the resulting harm for insurance purposes. The Arizona court was then quoted:
"[I]f the injury results from the natural and probable consequences of the inten-
tional act, the subjective intent of the actor is simply immaterial-the exclusion
applies." 203 Neb. at 553, 279 N.W.2d at 391. Additionally, the Jones court quoted the
Minnesota Supreme Court's decision in Iowa Kemper Ins. Co. v. Stone, - Minn. -,
269 N.W.2d 885 (1978): "Superficial analysis would suggest that this is an accept-
ance of the "natural consequences of the act" rule, but it is not. It is a much more
narrow gauge that recognizes the correlation only where reason mandates that
from the very nature of the act, harm to the injured party must have been in-
tended." 190 Neb. at 554, 279 N.W.2d at 391. See notes 37-38 and accompanying text
supra.

163. 203 Neb. 165, 277 N.W.2d 686 (1979).
164. Id. at 166-67, 277 N.W.2d at 687.
165. See note 28 and accompanying textsupra.
166. See notes 128-62 and accompanying text supra.
167. E.g., City of Kimball v. St. Paul Fire & Marine Ins. Co., 190 Neb. at 155, 156,

158, 161, 206 N.W.2d at 634, 635, 636, 638.
168. See 203 Neb. at 168-69, 277 N.W.2d at 688.
169. Id. at 168, 277 N.W.2d at 688.
170. 203 Neb. at 168, 277 N.W.2d at 688.
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manner.' 7 ' This statement was not applicable to the facts in
Foxley where no actual intent to harm existed.172 Additionally, in-
tent to harm could not be inferred from the nature of the act, since
at the time the act was done, a reasonable person viewing the facts
would not have had a high degree of certainty 17 3 that another com-
pany actually owned the system. Damage, including physical re-
sults not desired by the actual owner and unanticipated financial
liability, was unexpected and unintended.

The Foxley Company caused the damage by mistake. Any ra-
tionale for imposing tort liability on an actor proceeding under a
mistaken belief' 74 is not justified when dealing with the contrac-
tual liability of an insurer to the actor.175

People pay their insurer to assume the risk of unexpected
financial liability arising from events which would be labeled acci-
dents in ordinary terminology. 176 Usually, damage from mistakes
only has been labeled non-accidental either by courts accepting
the accidental means theory that requires accidental causes, or
courts defining unexpected results of intentional acts as natural
and probable. 177 Courts that either specifically repudiate the acci-
dental means approach or accept the "intended results" theory

171. In adopting the rule that an "injury is either expected or intended if the
insured acted with the specific intent to cause harm to a third party," the court in
Muth had explained that it "seems to us to be immaterial whether the injury which
results was specifically intended, i.e., the exclusion would apply even though the
injury is different from that intended or anticipated." 190 Neb. at 252, 207 N.W.2d at
366.

The Muth court clearly meant that so long as a specific intent to harm someone
existed, which the court explained could either be actual or inferred by law, it was
immaterial which person actually sustained the injury and what type or degree of
injury was actually inflicted.

172. Apparently the court was indicating that the Foxley Company had directed
the act against itself, and therefore was not insured. Foxley's act, however, was not
directed toward injuring itself, and intent to injure is the basis for the Muth test.
See notes 148-49 and accompanying text infra.

173. 190 Neb. at 252, 207 N.W.2d at 366; Jones v. Norval, 203 Neb. at 555, 279
N.W.2d at 392.

174. W. PROSSER, supra note 33, § 17 at 99.
175. See notes 47-52 and accompanying text supra.
176. Id.
177. See Thomason v. United States Fidelity & Guar. Co., 248 F.2d 417, 419 (5th

Cir. 1957) (court both expressly adopted accidental means theory and accepted no-
tion that unexpected results of intentional acts are natural; see notes 61-64 and ac-
companying text infra); Argonaut Southwest Ins. Co. v. Maupin, 500 S.W.2d 633
(Tex. 1973) (damage caused by mistaken identity; revised exclusionary form, yet
court adopted Thomason means-results distinction. The damage was declared to
be natural and non-accidental, even though acknowledged to be "unexpected, un-
foreseen and unintended."); Hardware Mut. Cas. Co. v. Gerrits, 65 So. 2d 69 (Fla.
1953) (encroachment on another's land caused by mistaken survey called the "natu-
ral and probable" effect of an intentional act, and indemnity was denied; however,
decision was also to prevent unjust enrichment).
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generally allow coverage for mistakes. 7 8 They focus on the fact
that an honest mistake, which was part of an intentional act,
caused unexpected, unintended damage that would be considered
accidental to the common man.179

The Foxley court additionally created confusion when it
adopted language and approved Thomason v. United States Fidel-
ity & Guaranty Co., 180 a case which expressly adopted the discred-
ited accidental means theory, and held that a natural but
unexpected result of an intentional act was not accidental. 181 It is
not likely that the Foxley court was realigning Nebraska with the
accidental means theorists. This jurisdiction has a long history of
either express repudiation of the view or acceptance of its antithe-
sis, the "intended results" theory. 182 The Foxley court also pains-
takingly distinguished, rather than overruled, the Muth case, 183

which represents the "intended results" view. Additionally, the
accidental means distinction is inconsistent with the plain mean-
ing of the revised exclusionary language contained in the Foxley
Company's insurance policy.184 The Foxley court's holding and its
reliance on Thomason can be explained only if the case is limited
to its facts. Where a mistake of law 85 results in trespass, the Ne-
braska court takes an extremely narrow viewpoint against the in-
sured. It applies the exclusionary term "damage" to the physical
results only, not to the unexpected nature of the actual ownership
and financial liability. It also equates strict tort liabilty for tres-

178. Haynes v. American Cas. Co., 228 Md. 394, -, 179 A.2d 900, 902-04 (Md. Ct.
App. 1962); Curtain v. Aldrich, 589 S.W.2d 61,65 (Mo. Ct. App. 1979); Northwest Elec-
tric Power Coop., Inc. v. American Motorists Ins. Co., 451 S.W.2d 356, 360-64 (Mo. Ct.
App. 1969) (although insured intended physical result because of mistake, he did
not intend to damage); State v. Glens Falls Ins. Co., 137 Vt. 313,-, 404 A.2d 101, 103-
04 (1979).

179. See note 178 supra.
180. 248 F.2d 417 (5th Cir. 1957). The Thomason facts are analogous to the mis-

taken ownership in Foxley, but the Thomason court equated the exclusion it was
construing, "caused by accident," with "caused by accidental means." Id. at 419.

181. 203 Neb. at 168, 277 N.W.2d at 688. The Thomason language quoted was:
"Where acts are voluntary and intentional and the injury is the natural result of the
act, the result was not caused by accident even though that result may have been
unexpected, unforeseen and unintended." Id. Additionally, the Foxley court cited
Argonaut and Gerrits. See note 159 and accompanying text supra; 203 Neb. at 168-
69, 277 N.W.2d at 688.

182. See notes 127-62 and accompanying text supra.
183. Foxley & Co. v. United States Fidelity and Guar. Co., 203 Neb. at 168, 277

N.W.3d at 688. See notes 142-44 and accompanying text supra.
184. See notes 88-92 and accompanying text supra.
185. The dissenting opinion in Millard attempted to discredit any analogy be-

tween the facts in Millard and those in Foxley by observing that Foxley "involved
a mistake of law rather than a mistake of fact." 204 Neb. at 534, 283 N.W.2d at 65.
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pass with the contractual standards for insurance. 186 The Millard
dissent, disapproving reliance on Foxley, points out that the
Foxley decision was a division opinion, with only three supreme
court justices and two district court judges hearing the case.187

It becomes evident that the better decision in Foxley would
have been in favor of the insured when several factors are consid-
ered. These include: Nebraska precedent, reliance on Thomason,
the plain meaning of the revised exclusion, and the inequity to the
policyholder who acted without any expectation or intent to harm,
as well as the fact that Foxley was a division opinion. Unfortu-
nately, the holding and language used in Foxley had serious
ramifications in the Millard case.

ANALYSIS OF THE MILLARD WAREHOUSE HOLDING

Do the Millard Warehouse facts constitute a policy "occurrence"?

One facet of the Millard holding was that the facts of the case
were insufficient to establish an "occurrence" as defined by the
policy.188 The court in Millard relied heavily on Foxley,189 and
again quoted the accidental means language of Thomason that a
natural but unexpected result of an intentional act was not acci-
dental. 190 Further, the court failed to mention its own landmark
interpretation of the exclusionary language from Muth,191 and un-
accountably held that the element of foreseeability cannot be ig-
nored.

192

The Millard facts offer even less justification than did Foxley
for application of Thomason because no definite mistake was made
by the Millard Warehouse Company at the time of the court deci-
sion. The insured "neither expected nor intended" damage, as
those words have been construed by the Muth decision.193 The
Millard facts indicated no actual intent to harm since the hydrolo-
gist was consulted precisely to avoid creating any creek obstruc-
tion, and testimony reaffirmed that no actual intent to injure
existed. 194 The nature of the insured's act was not such that an

186. See notes 173, 174-76 and accompanying text supra.
187. See 204 Neb. at 534, 283 N.W.2d at 65. The Foxley record shows the case was

heard before only three supreme court justices and two district judges. 203 Neb. at
166, 277 N.W.2d at 687. The Millard opinion was likewise a division opinion with
three supreme court justices and two district judges.

188. 204 Neb. at 528, 283 N.W.2d at 62.
189. See id. at 528-29, 283 N.W.2d at 62-63.
190. 204 Neb. at 529, 283 N.W.2d at 62-63. See note 181 for complete quotation.
191. See notes 148-49 and accompanying text supra.
192. 204 Neb. at 529, 283 N.W.2d at 63.
193. See notes 142-54 and accompanying text supra.
194. See 204 Neb. at 521, 532, 283 N.W.2d at 59, 64.
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intent to harm should be inferred as a matter of law. A creek ob-
struction was not substantially certain to occur from the pad con-
struction when one expert had advised almost no chance of harm
and when the City Council had rezoned the land to an industrial
classification. 195 Although the Nebraska court in Millard ignored
the frequently adopted196 Muth interpretation of "expected" as
highly certain, many other courts have defined the term "expect"
in the same way as the Muth court did.197 The word "expected"
was expressly contained in the policy exclusion in the Millard
case 198 and is incompatible with the import of the Thomason lan-
guage.

199

In the Jones decision, the court stated that all the cases inter-
preting the revised exclusion overwhelmingly indicated that an in-
jury is "expected or intended" if intent to harm actually exists or
can be legally inferred. 200 The Minnesota Supreme Court, when
elaborating on that interpretation in a case cited by the Jones
court,20 1 held that an "expected injury" within-the meaning of an
insurance exclusion could not be equated with a foreseeable in-
jury, or the natural and probable consequences of an intentional
act, as those phrases are used to refer to unintentional torts. 202 If
an expected injury were so construed, that court said, insurance
coverage would be unduly limited without contractual specifica-
tion or public policy justification.20 3 This view is consistent with
prior Nebraska interpretation of "natural and probable" conse-
quences within an insurance context,20 4 with Nebraska's rejection
of the accidental means theory,20 5 and with acceptance of the "in-
tended results" approach.20 6

Nevertheless, due to the confusion stemming from the Foxley
decision, the Millard court held that the element of foreseeability

195. 204 Neb. at 521-22, 283 N.W.2d at 59.
196. See notes 152-53 and accompanying text supra.
197. See note 145 supra.
198. 204 Neb. at 525, 283 N.W.2d at 61.
199. See note 181 supra for exact language quoted.
200. Jones v. Norval, 203 Neb. 549, 554, 279 N.W.2d 388, 391 (1979).
201. Id.; Continental W. Ins. Co. v. Toal, 309 Minn. 169, 244 N.W.2d 121 (1976).
202. Continental W. Ins. Co. v. Toal, 309 Minn. at -, 244 N.W.2d at 125. See Ben-

nett v. Travelers Protective Ass'n of America, 123 Neb. 31, 33-35, 241 N.W. 781, 782
(1932), where the Nebraska court seemed to indicate that it also did not equate
expected with foreseeable. The court found that natural, probable, or expected con-
sequences are not caused by accidental means, whereas the foreseeable results of a
negligent act can be caused by accidental means. Id.

203. Continental W. Ins. Co. v. Toal, 309 Minn. 169,-, 244 N.W.2d 121, 125 (1976).
204. See notes 123-26 and 136-39 and accompanying text supra.
205. See notes 127-30 and accompanying text supra.
206. See notes 134-62 and accompanying text supra.
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could not be ignored,20 7 and that the insured took a calculated
risk.20 8 Defense coverage for the nuisance suit was denied on the
basis that the facts in the Millard case did not constitute a policy
occurrence, 20 9 a holding asserted to be incorrect.210

Can a nuisance ever be a policy "occurrence"?

The Millard court additionally held that the allegation of a nui-
sance in itself did not allege an "occurrence" as defined within the
policy.2 11 It is contended that the court also erred in this conclu-
sion.2 12 To support this part of the decision, the Millard court re-

207. 204 Neb. at 530, 283 N.W.2d at 63 (quoting Town of Tieton v. General Ins. Co.,
61 Wash. 2d 716, -, 380 P.2d 127, 130 (1963)). See notes 57-59 and accompanying text
supra.

208. 204 Neb. at 532, 283 N.W.2d at 64.
209. Id. at 528-32, 283 N.W.2d at 62-64.
210. But see 59 NEB. L. REv. 772, 778-89 (1980). This casenote discusses Millard

and asserts that the Millard majority actually followed the Muth "intended results"
approach. The author contends that businesses are to be held to a higher standard
of knowledge than individuals. See id. at 785-88. Results which were or should have
been within the contemplation of the insured business should be held to be inten-
tional, although no actual intent to harm, or substantial certainty of harm, existed.
Id. at 787. Insurers should not have to assume conscious business risks without an
increase in premium. Id.

Several important factors, however, were either not considered or were miscon-
strued. First, no explanation is given for the Millard court's quotation of Thomason
and citation of other accidental means courts. Second, the distinction between
businesses and individuals and their recognition of risks seems artificial, especially
when insurance companies are well aware of the insured's status. Insurers have
not chosen to modify contractual language for their business clients, and it is not
the role of the judiciary to rewrite insurance contracts or construe them against the
insured. See notes 49-50 and accompanying text supra. Third, the author does not
discuss the fact that the alleged damage may prove to be within the scope of the
policy, 59 NEB. L. REv. at 782 n.54, yet an insurer's duty to defend its insured de-
pends on the potential or possible liability of the insurer for the damage if the alle-
gations are proved. See note 223-24 and accompanying text infra. Fourth, the
author finds the Nebraska Supreme Court divided on the issue as to whether the
insured must intend the actual result that occurs. 59 NEB. L. REv. at 784. The au-
thor misconstrues the meaning of the specific intent required by Muth. The Muth
court found it immaterial whether the actual injury which resulted was specifically
intended, if actual or inferred intent to harm existed. See notes 132 and accompa-
nying text supra. Contrary to the authors contentions, neither the Millard dissent
nor the Jones dissent disagreed with this construction. The dissenting opinion in
Millard used the words "specific intention" not as a legal term of art or in reference
to an actual result, but to mean actual intent to harm. See 204 Neb. at 534, 283
N.W.2d at 65. The opinion even cited Muth for the proposition that it is immaterial
whether the injury which results was specifically intended. Id. The Jones dissent
argued only that the trial court's finding of an absence of intent to harm was a fact
question. 203 Neb. at 558, 279 N.W.2d at 393. There has been no indication that any
member of the Nebraska court would allow indemnification where an insured in-
tends to harm, but the injury which results is different from that intended or ex-
pected.

211. 204 Neb. at 527-28, 283 N.W.2d at 61-62.
212. See 59 NEB. L. REv. 772, 777-78 (1980).
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lied on three cases from other jurisdictions which turned on the
notion that the factor of suddenness was a vital part of the defini-
tion of an accident.2 13 The nuisances involved in those decisions
did not occur suddenly, but happened over a period of time and
thus were deemed non-accidental. 214 The contractual language in-
volved in those cases, however, did not contain the revised exclu-
sionary language specifying an "occurrence" as an "accident,
including continuous or repeated exposure of conditions .... ,,215

Although courts have been divided on the issue of whether or not a
nuisance could be an accident,21 6 the new language eliminates any
requirement of a sudden occurrence and removes the basis for a
division in the holdings.21 7 The Millard majority also offered a
fourth case from another jurisdiction to support its conclusion that
a nuisance could not be an occurrence. 21 8 This case not only in-
volved older policy language without inclusion of the phrase "con-
tinuous or repeated exposure to conditions," but also was based on
a type of accidental means approach that the foreseeability of
damage barred indemnity, although that damage was unex-
pected.219 This is an approach incompatible with the revised ex-
clusionary language. 220

With any requirement of suddenness eliminated by the new
intentional tort exclusion, the allegation of a nuisance itself cannot
indicate the presence or absence of a policy occurrence.22 1 An in-
surer's duty to defend its insured under the terms of a liability pol-

213. American Cas. Co. v. Minnesota Farm Bureau Serv. Co., 270 F.2d 686, 690-91
(8th Cir. 1959); Farmers Elevator Mut. Ins. Co. v. Burch, 38 Ill. App. 2d 249, -, 187
N.E.2d 12, 13-14 (1962); Clark v. London & Lancashire Indem. Co. of America, 21 Wis.
2d 268, -, 124 N.W.2d 29, 33-37 (1963). Accord, United States Fidelity & Guar. Co. v.
Briscoe, 205 Okla. 618, -, 239 F.2d 754, 757-58 (1951).

214. See note 213 supra.
215. All three cases contained the exclusion "caused by accident." American

Cas. Co. v. Minnesota Farm Bureau Serv. Co., 270 F.2d 686, 688 (8th Cir. 1959); Farm-
ers Elevator Mut. Ins. Co. v. Burch, 38 Ill. App.2d 249, -, 187 N.E.2d 12, 13 (1962);
Clark v. London & Lancashire Indem. Co. of America, 21 Wis.2d 268, -,124 N.W.2d
29, 30 (1963).

216. See Annot., 98 A.L.R.2d 1047, 1050-1054 (1964).
217. See 1 R. LONG, supra note 7, § 1.25 at 1-73 to -74; Even, The Corporate Insur-

ance Administration-Problems with the 1966 Revised Liability Policy, 3 FORUM 95,
103 (1968).

218. Town of Tieton v. General Ins. Co. of America, 61 Wash. 2d 716, -, 380 P.2d
127 (1963).

219. See id. at -, 380 P.2d at 128, 130-31 (policy language was "caused by acci-
dent"). See notes 53-59 and accompanying text supra.

220. See notes 91-92 and accompanying text supra.
221. See Aetna Cas. & Sur. Co. v. Martin Bros. Container and Timber Prod.

Corp., 256 F. Supp. 145, 150 (D.C. Or. 1966); Grand River Lime Co. v. Ohio Cas. Ins.
Co., 32 Ohio App. 2d 178, -, 289 N.E.2d 360, 363-65 (1972); Even, supra note 217, at
103; Pfenningstorf, Environment, Damages, and Compensation, 2 Am. BAR. FOUND.
REs. J. 347, 438 (1979).
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icy is measured, in the first instance, by the allegations against the
insured.222 The right and duty to defend is correlative with the po-
tential or possible liability of the insurer in the suit.223 If the com-
plaint alleges any facts which if proved would establish the
liability of the insurer, there is a duty to defend, even though the
suit may prove to be groundless. 224 Although the allegations meas-
ure the parameters of the duty to defend in the first instance, they
are not the decisive factor in determining whether or not an in-
surer had a duty to defend in all circumstances. 225 If the allega-
tions are equivocal in the sense of including facts which may or
may not fall within the exclusionary language of a policy, then
there is a duty to defend.226

A nuisance is an unreasonable, substantial interference either
with the use and enjoyment of land, or with a common public
right.227 Nuisance is a field of tort liability, however, and not a type
of tortious conduct. 228 Liability for nuisance may rest upon an in-
tentional invasion of a legally protected interest, a negligent inva-
sion, or conduct for which strict or absolute liability is imposed.229

Because of the three possible bases for which tort liability for a
nuisance can be imposed, the allegation of a nuisance itself
presents an equivocal situation as to whether or not there was a
policy occurrence. 230 The facts underlying the nuisance allegation
must be examined to see if the damage caused by the nuisance
was either expected or intended by the insured.231 The Nebraska

222. Woodmen of the World Life Ins. Soc. v. Peter Kiewit Sons' Co., 196 Neb. 158,
164, 241 N.W.2d 674, 678 (1976); National Union Fire Ins. Co. v. Bruecks, 179 Neb. 642,
654, 139 N.W.2d 821, 829 (1966); 7C J. APPLEMAN, supra note 6, § 4683 at 42.

223. 7C J. APPLEMAN, supra note 6, § 4683.01 at 67; see Annot., 2 A.L.R.3d 1238,
1242 (1965); Annot., 50 A.L.R.2d 458, 464 (1956).

224. 7C J. APPLEMAN, supra note 6, § 4684 at 71-72.
225. Id., § 4684.01 at 93. For example, modern rules of pleading and practice fo-

cus on the facts of the case, rather than on the theory of recovery stated in the
complaint. Thus, facts known or ascertainable by the insurer may affect its duty to
defend. Id., § 4683 at 53-54.

226. See id. at 58; Annot., 50 A.L.R.2d 458, 504 (1956).
227. W. PROSSER, supra note 33, §§ 86 & 87 at 572-80.
228. Id., § 87 at 573. This fact presents a fertile source of confusion. Id. A nui-

sance is a condition and not an act or a failure to act. White v. Smith, 440 S.W.2d
497, 502-03 (Mo. Ct. App. 1969); Millard Warehouse, Inc. v. Hartford Fire Ins. Co., 204
Neb. 518, 536, 283 N.W.2d 56, 66 (1979) (Brodkey, J., dissenting).

229. W. PROSSER, supra note 33, § 87 at 574.
230. See 204 Neb. at 535-37, 283 N.W.2d at 65-66 (Brodkey, J., dissenting); 59 NEB.

L. REV. 772, 777 (1980); see also Aetna Cas. & Sur. Co. v. Martin Bros. Container &
Timber Prods. Corp., 256 F. Supp. 145, 148 (D.C. Or. 1966).

231. See Aetna Cas. & Sur. Co. v. Martin Bros. Container & Timber Prods. Corp.,
256 F. Supp. 145, 148 (D.C. Or. 1966); Millard Warehouse, Inc. v. Hartford Fire Ins.
Co., 204 Neb. 518, 533-37, 283 N.W.2d 56, 64-66 (1979) (Brodkey, J., dissenting); Grand
River Lime Co. v. Ohio Cas. Ins. Co., 32 Ohio App. 2d 178, -, 289 N.E.2d 360, 364-65
(1972).
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court was incorrect in holding that the allegation of a nuisance in
itself precludes accidental damage, when the policy it was constru-
ing contained the revised exclusionary language. 232

CONCLUSION

The purpose of intentional tort exclusions in liability insur-
ance policies is to prevent the indemnification of damage or injury
intended by the insured. There are two judicial approaches to con-
struction of these exclusions. The majority view looks to the
"quality of the results" in determining whether damage from an
intentional act is insured. If the resulting damage is not intended
or expected with a high degree of certainty, courts following the
majority approach allow coverage. The minority view excludes
from coverage any damage which flows naturally and probably
from an intentional act. Some minority courts label only damage
which is intended or substantially certain to result as natural and
probable. These holdings are consistent with those of the major-
ity. Other minority courts, however, also define damage which is
reasonably foreseeable or remotely possible as natural and proba-
ble, despite the possible lack of harmful intent by the insured.
These courts preclude any damage from intentional acts from be-
ing indemnified if nothing unexpected occurred in the perform-
ance of the action which caused the damage. This narrow view
effectively defeats many of the purposes for which liability insur-
ance is purchased.

In the past, the Nebraska Supreme Court has followed either
the majority approach, or the minority view which terms only dam-
age intended or substantially certain to occur as natural and prob-
able. In two recent cases, however, the court has ignored this
precedent, and has found damage unexpected and unintended by
the insured to be excluded from indemnity. One case involved
damage caused by an honest mistake. The court strictly construed
the policy exclusion against the insured, contrary to generally ac-
cepted rules of construction for insurance contracts. Additionally,
the court used language indicating that natural results of inten-
tional acts were not accidental, although those results may have
been unexpected and unintended. This language is contrary to re-
vised intentional tort exclusions insuring for damage from an "oc-
currence," with "occurrence" defined as an accident resulting in
damage unexpected and unintended by the insured.

The confusion from that case influenced the court's decision in

232. See note 231 supra.
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Millard Warehouse, Inc. v. Hartford Fire Insurance Co. Although
the insured did not expect or intend any damage, as those terms
have been judicially construed, the court found that the insurers
did not owe any duty to defend their insured against allegations of
a nuisance. The court also held that the allegation of a nuisance in
itself could not establish an occurrence as defined within the pol-
icy. In this respect, the court overlooked the three possible bases
for tort liability for a nuisance, and the fact; that the element of
suddenness is not a prerequisite for an accident under the revised
exclusionary language. The Nebraska court should have found
that the insurers had a duty to defend in the Millard case.

With the confusion inherent in the Millard and Foxley deci-
sions, the court should clarify its approach in future cases involv-
ing construction of intentional tort exclusions. Consistent
standards are needed for the benefit of both insurers and insureds.
Hopefully, the future approach will reaffirm the broad construction
and equitable principles dominant in past Nebraska decisions.

Kathleen M. Quinn-'82
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