
LABOR LAW

In the past survey year the Nebraska Supreme Court defined
for the first time the term "to leave work voluntarily" as used in the
Employment Security Law' and decided two other labor cases of
first impression. Both labor cases were appeals from decisions
made by the Nebraska Commission of Industrial Relations (CIR). 2

In Nebraska Association of Public Employees v. State Department
of Education,3 the court enunciated for the first time its approval
of the CIR standard for ordering a new election for exclusive bar-
gaining representatives because of last-minute campaign misrep-
resentations. In Transport Workers of America, Local 223 v.
Transit Authority of Omaha,4 the court articulated for the first
time its present policy regarding CIR jurisdiction over a dispute
involving the parties' rights and obligations under an existing labor
contract. This article will primarily focus on the court's present
approach to CIR decisions as illustrated by its handling of these
two Nebraska cases and then briefly address the Employment Se-
curity Law case.

NAPE: CAMPAIGN MISREPRESENTATION

INTRODUCTION

Nebraska Association of Public Employees v. State Department
of Education (NAPE v. Department)5 presented the Nebraska
Supreme Court with the issue of what standard to adopt in order-
ing a new election for bargaining representatives when there have
been allegations of last minute campaign misrepresentations in
the nature of misleading written statements. Because the court
was unable to find any Nebraska cases or statutes specifically deal-
ing with the problem, it looked to the National Labor Relations
Board (NLRB) for guidance.6 Although the court has stated that it
will not give controlling weight to NLRB decisions, it frequently
considers the decisions and opinions of the NLRB in a given labor
law area.7 Unfortunately, in the area of campaign misrepresenta-

1. NEB. REV. STAT. §§ 48-601 to -669 (Reissue 1974).
2. The CfR is an industial commission created by statute and authorized to

review industrial disputes between public employees and employers. NEB. REv.
STAT. §§ 48-801 to -838 (Reissue 1974).

3. 204 Neb. 165, 281 N.W.2d 544 (1979).
4. 205 Neb. 26, 286 N.W.2d 102 (1979).
5. 204 Neb. 165, 281 N.W.2d 544 (1979).
6. Id. at 172-73, 281 N.W.2d at 549.
7. Id.; e.g., American Fed'n of State, County, & Mun. Employees v. County of
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tions the NLRB has changed its potition twice in the last three
years. 8 Because of the resulting unsettled state of the law at the
national level, the court declined to officially adopt either of the
NLRB positions, but approved the CIR compromise standard
which was carved somewhere between the two NLRB extremes. 9

FACTS AND HOLDING

NAPE v. Department originated as an action brought to the
CIR by NAPE, a labor organization. 10 NAPE sought to be desig-
nated the exclusive bargaining representative of certain employ-
ees of the State Department of Education." The CIR ordered an
election to be held as soon as possible. 12 Two weeks after NAPE
won that election, the Department filed an objection claiming that
the election should be set aside because the union had distributed
a newsletter on the Friday afternoon before the Monday election. 13

The Department argued that the leaflet, entitled "NAPE 76
NEWSLETT'ER," contained an article with factual misrepresenta-
tions that misled the employees and prevented them from making
an informed choice when they voted. The article in question was
titled "HAS COLLECTIVE BARGAINING WORKED WITH
OTHER STATE AGENCIES?" and according to the department, it
incorrectly stated that NAPE was responsible for obtaining certain
employees' benefits through the collective bargaining process for
the Nebraska Game and Parks Commission. 14 In response to the
Department's allegation, NAPE contended that there was no mate-

Lancaster, 196 Neb. 89, 90, 241 N.W.2d 523, 524 (1976); City of Grand Island v. Ameri-
can Fed'n of State, County & Mun. Employees, 186 Neb. 711, 714, 185 N.W.2d 860, 863
(1971).

8. Compare General Knit of California, Inc. and United Steel Workers of
America, [1978-79) NLRB Dec. (CCH) 15,317, at 28,620 (Dec. 6, 1978) with Shop-
ping Kart Food Market, Inc., 228 N.L.R.B. 1311, 1311 (1977).

9. 204 Neb. at 177, 281 N.W.2d at 551.
10. 3 C.I.R. 374, 375 (1978).
11. Id. at 375.
12. Id. at 384.
13. 204 Neb. at 166, 281 N.W.2d at 546. NAPE won the election in the main unit,

by a vote of 190 to 56, and by 38 to 6 in the teachers' unit. Id.
14. Id. at 166-67, 281 N.W.2d at 546. The newsletter stated that NAPE had se-

cured the following for its members:
A cash advance system for employee travel; a discovery procedure for use in

processing grievances; an increase in funeral leave and a liberalization of use of
advance vacation in connection with estate proceedings; and, certain other modest
benefits. Id. at 169, 281 N.W.2d at 547.

The department claimed that the first benefit listed was the principal misrepre-
sentation in that no such system had been adopted. The exact text of the newslet-
ter read "[iut now appears that Game and Parks will have bargained a cash
advance system for travel by December 1 of this year." Id. at 170, 281 N.W.2d at 548
(emphasis supplied by the court). In actuality, the parties had only agreed to con-
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rial misrepresentation and that the Department had failed to es-
tablish at the trial that the alleged misrepresentation affected the
voters or the outcome of the election. 15

The CIR overruled the Department's objection and denied its
motion to void the election. The CIR held that "at least a grain of
truth" could be found in the claims made in the newsletter and
characterized those claims as not going "beyond the usual political
or commercial sales puffing."' 6 It was important to the CIR that
there was no evidence that the misrepresentations influenced the
voters or that they had a substantial impact on the outcome of the
election, especially "given the overwhelming majority vote in favor
of representation by NAPE.' 7 The standard suggested by the CIR
decision is that an election will be set aside if there has been a
material misrepresentation of relevant facts and there is evidence
that those misrepresentations influenced the voters or had a sub-
stantial impact on the outcome of the election.18

In reviewing this decision, the court employed a standard of
review announced in an earlier case, 19 restricting consideration to
a determination of whether the order of the CIR was "supported
by substantial evidence justifying the order made, whether it acted
within the scope of its statutory authority, and whether its action
was arbitrary, capricious, and unreasonable." 20

To facilitate its decision as to the appropriateness of the CIR
standard, the court surveyed recent NLRB decisions 2' and three
recent United States Courts of Appeals cases, 22 involving cam-
paign misrepresentations. Because the NLRB policy has vacil-
lated between two different standards, and because of the high
percentage of NLRB reversals by the courts of appeals, 23 the Ne-
braska Supreme Court concluded that this area of campaign mis-
representations was an "unsettled state of the law .... -24 For this

sider an expense payment system and to attempt to establish such a system by
December 1, 1978. Id. at 170-71, 281 N.W.2d at 548.

15. Id. at 170, 281 N.W.2d at 547-48.
16. Id. at 167, 281 N.W.2d at 546.
17. Id. at 167-68, 281 N.W.2d at 546.
18. Id. at 177, 281 N.W.2d at 551.
19. Id. at 178, 281 N.W.2d at 551 (citing American Ass'n of Univ. Professors v.

Board of Regents, 198 Neb. 243, 272, 253 N.W.2d 1, 16 (1977)).
20. 204 Neb. at 178, 281 N.W.2d at 551.
21. Id. at 173-76, 281 N.W.2d at 549-50.
22. Id. at 176-77, 281 N.W.2d at 550-51. See Oshman's Sporting Goods, Inc. v.

NLRB, 586 F.2d 699 (9th Cir. (1978); NLRB v. Wagner Elec. Corp., 586 F.2d 1074 (5th
Cir. 1978); NLRB v. J.C. Penney Co., 559 F.2d 373 (5th Cir. 1977).

23. 204 Neb. at 176, 281 N.W.2d at 550. The court noted that the decisions of the
NLRB have been reversed by the courts of appeals on this issue at least 50 percent
of the time. Id.

24. Id. at 177, 281 N.W.2d at 551.

1980]



CREIGHTON LAW REVIEW

reason the court declined to adopt either of the NLRB positions
and agreed with the compromise standard the CIR had utilized.25

Guided by the CIR standard which enabled an election to be
set aside if there were material misrepresentations and evidence
of influence of voters or impact on the outcome of the election, the
court examined the facts for evidence of those factors. Finding no
misrepresentations of an "egregious nature" and no proof that the
alleged misrepresentatios influenced the voters or the outcome of
the election, the court conluded that there was no compelling rea-
son to set aside the election in this case. Having no objections to
the standard adopted by the CIR and having reached the same
conclusion as to the evidence, the court held that the CIR had ac-
ted within the scopp of its authority, that the CIR had substantial
evidence to support its decision, and that its action had not been
arbitrary, capricious or unreasonable. 26

BACKGROUND

Since the passage of the National Labor Relations Act 27 in
1935, the NLRB has had the power to conduct representation elec-
tions.28 Because the details of the election process itself are not
specified, except that the election be secret, the NLRA has been
interpreted as granting the NLRB "a wide degree of discretion" in
creating the rules for proper elections. 29 In the years immediately
following the passage of the NLRA, there was little regulation of
campaign propoganda because the NLRA prohibited employers
from campaigning.

30

However in 1947 Congress passed the Labor Management Re-
lations Act,31 which assured employers they could exercise their
free speech rights during an election campaign. 32 As both sides
could now lawfully engage in campaign electioneering, the oppor-
tunity for more pre-election campaign propaganda increased.A3
Therefore, in 1948, the NLRB asserted its control over the election

25. Id. at 178, 281 N.W.2d at 551. More precisely, the court saw "no reason to
depart from the standard adopted by the court [CIR] at this time." Id.

26. Id. at 178, 281 N.W.2d at 551.
27. 29 U.S.C. §§ 151-166 (1976).
28. See Sewell Mfg. Co., 138 N.L.R.B. 66, 70 (1962).
29. NLRB v. A.J. Tower Co., 329 U.S. 324, 330-31 (1946); see NLRB v. Waterman

S.S. Corp., 309 U.S. 206, 226 (1940).
30. Comment, The Hollywood Ceramics-Shopping Kart Merry-Go-Round:

Where Will it Stop? 20 SANTA CLARA L. REV. 157, 159 (1980) [hereinafter Merry-Go--
Round].

31. 29 U.S.C. §§ 141-166 (1976).
32. 29 U.S.C. § 158(c) (1976).
33. Merry-Go-Round, supra note 30, at 160-61.
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atmosphere by establishing a "laboratory conditions" standard to
regulate campaign misrepresentations.3 4 This standard expanded
over the years,35 until 1962 when the NLRB formulated a clear and
coherent test for campaign misrepresentations in the Hollywood
Ceramics Co. decision.36

In Hollywood Ceramics, the NLRB set aside an election and
ordered that a second election be conducted because the union
had gone beyond "the bounds of fair lawful electioneering and
[had] interfered with the free choice of the employees. '37 The
NLRB noted that the basic policy underlying any election rule is to
assure the employees complete freedom of choice in selecting a
bargaining representative. 38 As a consequence, when the union in
Hollywood Ceramics distributed a handbill on the afternoon
before the election, that gave inaccurate wage rates, 39 the NLRB
found sufficient evidence to void the election.40

To explain its position, the NLRB announced the rule4' that
became the authoritative test for campaign misrepresentation
cases for the next fifteen years.4 Representation elections would
be set aside,

only where there has been a misrepresentation or other
similar campaign trickery, which involves a substantial de-
parture from the truth, at a time which prevents the other
party or parties from making an effective reply, so that the
misrepresentation, whether deliberate or not, may reason-
ably be expected to have a significant impact on the elec-
tion.

4 3

Near the end of that fifteen year period, Board Member
Penello began to dissent in cases where the NLRB utilized the
Hollywood Ceramics approach.44 Eventually, Penello persuaded a

34. General Shoe Corp., 77 N.L.R.B. 124, 127 (1948). The NLRB wrote: "In elec-
tion proceedings, it is the Board's function to provide a laboratory in which an ex-
periment may be conducted, under conditions as nearly ideal as possible, to
determine the uninhibited desires of the employees." Id.

35. Merry-Go-Round, supra note 30, at 164-65.
36. 140 N.L.R.B. 221 (1962).
37. Id. at 226.
38. Id. at 223; accord, Peerless Plywood Co., 107 N.L.R.B. 427, 429-30 (1953).
39. 140 N.L.R.B. at 222-23. The non-union employer's rates were understated by

almost 30% because the handbill made no mention of the existing incentive pay
plan. Id.

40. Id. at 226.
41. Id. at 224.
42. See, e.g., Montana Lumber Sales Inc., 185 N.L.R.B. 46, 49 (1970); Southern

Foods, Inc., 171 N.L.R.B. 999, 999 (1968); Lord Baltimore Press, 168 N.L.R.B. 661, 665
(1967); see Shopping Kart Food Market, Inc., 228 N.L.R.B. 1311, 1312 (1977).

43. 140 N.L.R.B. 221, 224 (1962).
44. See, e.g., Ereno Lewis, 217 N.L.R.B. 239, 240-43 (1975); Medical Ancillary

Services, Inc., 212 N.L.R.B. 582, 583-87 (1974).
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majority of the NLRB to agree with him and to overrule Hollywood
Ceramics in Shopping Kart Food Market, Inc.45

In Shopping Kart, a union vice-president incorrectly stated
the employer's previous year's profits on the night before the elec-
tion.46 After the union won the election by a vote of 14 to 8, the
employer petitioned the NLRB Regional Director for a new elec-
tion claiming that this statement constituted a material misrepre-
sentation. His objection was dismissed on the ground that the
union's statement was not a material misrepresentation within the
Hollywood Ceramics rule. The NLRB agreed with the result but
not with the rationale used by the Regional Director. By a 3-2 vote
the NLRB decided to overrule Hollywood Ceramics and to stop
probing into the truth or falsity of campaign statements. 47

The major premise articulated in the new majority opinion
was that the NLRB no longer viewed employees "as naive and un-
worldly" and in need of NLRB protection from campaign misrepre-
sentations. 48 The new NLRB rule in this area was based on a view
of employees as mature individuals capable of recognizing cam-
paign propaganda for what it is. The NLRB would not set aside an
election on the basis of the substance of a statement, but retained
the authority to invalidate elections on the basis of certain decep-
tive practices.

49

There were three opinions Written in the Shopping Kart deci-
sion. The majority opinion represented the position of Board
Members Penello and Walther. To support their arguments, they
relied on the published results of an empirical study of NLRB elec-
tions,50 indicating that campaign statements have little effect on
campaign results, and labor law scholars who had criticized the
Hollywood Ceramics approach. 51 In a concurring opinion, the

45. 228 N.L.R.B. 1311 (1977).
46. Id. The vice-president of the union said the profits were $500,000 when in

fact they were $50,000. Id.
47. Id. at 1314-15.
48. Id. at 1313.
49. Id. at 1314. Deceptive campaign practices such forged documents or im-

proper involvement of the Board and its processes would still warrant Board inter-
vention. The Shopping Kart approach is a regulation of deceptive method, not a
regulation of content. Id. at 1313-14.

50. Id. at 1313. The study cited by the Board was, Getman & Goldberg, The Be-
havioral Assumptions Underlying NLRB Regulation of Campaign Misrepresenta-
tions: An Empirical Evaluation, (part H), 28 STANFORD I- REV. 263 (1976). This
study suggested that employees were generally inattentive to the campaign and
that of the 1004 employees interviewed, 81% voted according to their pre-campaign
intent. Id. at 273.

51. 228 N.LR.B. at 1312. The court cited R. Wnua1ms, P. JANUs & I. HuHN,
NLRB REGULATION OF ELECTION CONDUCT 25-61 (1974), for its criticism of Holly-
wood Ceramics. After a thorough analysis of NLRB cases involving campaign mis-
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then-chairman Murphy agreed with the majority view of the em-
ployee as a sophisticated voter and agreed to overrule Hollywood
Ceramics.52 Board Members Fanning and Jenkins, in a dissenting
opinion, agreed that no new election should be ordered in this
case, but vigorously disagreed with the majority decision to over-
rule Hollywood Ceramics.5 3 Citing an earlier Board position, the
dissenters stated, ". . . . we are not yet ready to say that we will
leave all our voters in all of our elections and in all circumstances
to sort out, with no protection from us, from among a barrage of
flagrant deceptive misrepresentations."' ' The dissenters had to
wait less than two years to see their position once again become
the majority NLRB policy. Due to a NLRB membership change, 55

the minority opinion in Shopping Kart became the majority opin-
ion in General Knit of California, Inc. and United Steelworkers of
America.

5 6

In General Knit the NLRB abandoned the short-lived Shop-
ping Kart position and reverted to the Hollywood Ceramics stan-
dard.5 7 In this case the union distributed a leaflet the night before
and the morning of the election, which the employer claimed con-
tained material misrepresentations." The acting Regional Direc-
tor, relying on the Shopping Kart standard, refused to void the
election. 59 The NLRB remanded the case for consideration under
the Hollywood Ceramics test,60 because they found the principle
expressed in Shopping Kart inconsistent with NLRB responsibil-

represtations, the authors recommended that the Board overrule Hollywood Ce-
ramics. Id. at 61.

52. 228 N.LR.B. at 1314. Murphy's single departure from the majority opinion
was that she would also set aside an election where a party makes an "egregious
mistake of fact." Id.

53. Id. at 1315.
54. Id. This language originally appeared in Modine Manufacturing Co., 203

N.L.R.B. 527, 530 (1973), enforced, 500 F.2d 914 (8th Cir. 1974).
55. Merry-Go-Round, supra note 30, at 170. Board Member Walther left the

NLRB and John C. Truesdale was appointed to the Board by President Carter; see
28 LABOR L.J. 746 (1977).

56. Compare General Knit of California, Inc. and United Steel Workers of
America, 11978-79] NLRB Dec. (CCH) J15,317 at 28,620 (Dec. 6, 1978) with Shopping
Kart Food Market, Inc., 228 N.LR.B. 1311 (1977).

57. General Knit of California, Inc. and United Steel Workers of America,
11978-79] NLRB Dec. (CCH) 15,317 at 28,617 (Dec. 6, 1978).

58. Id. at 28,616. The leaflet stated that General Knit was owned by a larger
corporation, ITOH, and added that "this company had a profit of $13.9 million." The
employer argued that this profit statement was false because General Knit had lost
$5 million. The union, on the other hand, contended that the statement was true
because "this company" unambiguously referred to rroH whose profits were in
fact $13.9 million. Id. at 28,616-617.

59. Id. at 28,617.
60. Id. at 28,620.
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ity to insure fair elections.61

The new majority, Fanning, Jenkins, and Truesdale, believed
that the Hollywood Ceramics approach enhanced employee free
choice and fairness of NLRB elections more than the Shopping
Kart rule.62 The majority argued that the Hollywood Ceramics po-
sition provides a deterrent to deceitful campaign trickery,63 as-
sures the public that the NLRB would not tolerate substantial and
material misrepresentations made in the last hours before an elec-
tion, and gives stability to any bargaining relationship resulting
from the election.64

In their separate dissenting opinions, Board Members
Penello 65 and Murphy 66 reviewed their old criticisms of the
Hollywood Ceramics standard. Penello focused on the delays re-
sulting from NLRB intervention into campaign misrepresentation
cases. 67 In addition to disagreeing with the majority on the practi-
cal grounds of delays,68 Murphy took sharp exception to what she
called the majority's implicit "paternalistic assumptions" regard-
ing employees. 69 She thought it reasonable to assume that most
employees viewed campaign statements as propagandizing rheto-
ric and voted primarily on the basis of their own pre-campaign
desires, prejudices, and expectations.7 0

Thus, the NLRB policy regarding campaign misrepresenta-
tions has fluctuated from the Hollywood Ceramics test, to the
Shopping Kart standard, and back again to Hollywood Ceramics,
all in the space of three years.71 It was within this framework of
changing NLRB policy that CIR fashioned its compromise stan-
dard which the Nebraska Supreme Court accepted in NAPE v. De-
partment.

ANALYSIS

The CIR will set aside an election and order a new one where
there are material misrepresentations of relevant facts and where

61. Id. at 28,617.
62. Id. at 28,620.
63. Id. at 28,618.
64. Id. at 28,620.
65. Id. at 28,620-629.
66. Id. at 28,629-635.
67. Id. at 28,623. According to Penello, it takes almost 2 years to move from an

NLRB election to a circuit court opinion in a case involving alleged campaign mis-
representations. He perceived this delay as obstructing the prompt commence-
ment of meaningful collective bargaining. Id. at 28,623-24.

68. Id. at 28,630.
69. Id. at 28,632.
70. Id. at 28,631.
71. See note 8 and accompanying text supra.
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there is evidence that those misrepresentations influenced the vot-
ers or had a substantial impact on the outcome of the election.72

The court inferred that the CIR standard in NAPE v. Department
was somewhere between the Hollywood Ceramics philosophy and
the Shopping Kart rationale.73

However, the CIR standard is far closer to Hollywood Ceram-
ics than to Shopping Kart in that the CIR model presupposes con-
tent regulation,74 whereas the Shopping Kart approach rejects
regulation of the content of campaign propaganda except if
presented in a manner which disguises that it actually is campaign
propaganda.75 The very fact that the CIR will engage in determina-
tion of voter influence and election impact of the alleged misrepre-
sentation supports the statement that it bears a closer
resemblance to Hollywood Ceramics than to Shopping Kart.

The CIR standard is in effect, a two-tiered test. When review-
ing the campaign statements the CIR looks first for materiality and
then, if the misrepresentation is in fact material, the CIR proceeds
to analyze the effects of the misrepresentation. 76 If it is shown that
the material misrepresentation influenced the voters or had a sub-
stantial impact on the outcome of the election, the CIR will then
order the second election.77 The major difference between the
Hollywood Ceramics test and the CIR standard is that the latter
requires an actual showing of influence on voters or impact on out-
come of the election,7 8 whereas the Hollywood Ceramics test will
void the election if it is shown that the misrepresentation could
reasonably be expected to influence the outcome.79

In the instant case, the CIR found no material misrepresenta-
tion, or evidence of voter influence or substantial election impact.80

The court concurred in the CIR reading of the evidence and in its
application of the legal standard to the evidence, and affirmed the
decision. 81 Apparent from this opinion is the fact that the CR will
regulate the content of campaign propaganda. It will probe for
content materiality, voter influence, and impact on the election and
the Nebraska Supreme Court has sanctioned this approach. In do-
ing so, it would appear that the Nebraska CUR and the Nebraska

72. Id. at 177, 281 N.W.2d at 551.
73. Id.
74. See 204 Neb. at 177, 281 N.W.2d at 551..
75. Shopping Kart Food Market, Inc., 228 N.LR.B. 1311, 1314 (1977).
76. 204 Neb. at 177, 281 N.W.2d at 551.
77. Id. at 177-78, 281 N.W.2d at 551.
78. Id.
79. Hollywood Ceramics, Co., 140 N.LR.B. at 224.
80. 204 Neb. at 167-68, 281 N.W.2d at 546.
81. Id. at 178, 281 N.W.2d at 551.
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Supreme Court have proclaimed their adherence to a standard
similar to the NLRB standard as rearticulated in General Knit.

However, neither in the opinion of the court nor in the CIR
order was any attempt made to answer the criticisms that have
been leveled against the Hollywood Ceramics approach.82 As
noted previously NLRB Board members have found three
problems with the Hollywood Ceramics model.83 Because the CIR
standard is similar to the Hollywood Ceramics approach,84 it may
be instructive to consider if these criticisms apply to the CIR situa-
tion.

First, when the CIR agrees to hear cases of alleged campaign
misrepresentations, delays can occur, as they did in this case. The
NAPE election was held in May, 1978,85 and the Supreme Court
decision of the appeal was not rendered until July, 1979,86 resulting
in over a year's delay. Second, the CIR standard may be vague and
may lead to unpredictable results. Neither the CIR, nor the Court
defined what a "material misrepresentation of relevant facts" was,
nor did either explain how they would determine if the voters had
been influenced by the particular misrepresentation in question,
or if the outcome of the election had been decided on the basis of
the particular misrepresentation in question.87 Third, the CIR, by
assuming the task of monitoring for campaign misrepresenta-
tions,88 implies that the voting employees cannot do this for them-
selves. By analogy then, it would appear that similar objections
can be raised against the CIR standard as approved by the court in
the case.

On the other hand, the advocates of the Hollywood Ceramics
test are convinced it has advantages,8 9 and these same positive fac-
tors may in turn be used to support the dIR decision. The NLRB
members who favor the Hollywood Ceramics approach see it as a
rule which enhances employee free choice and are unwilling to
sacrifice that aim just to avoid a delay.90 The CIR and the court by
their decisions seem to agree that content regulation of campaign

82. See 204 Neb. 165, 281 N.W.2d 544 (1979); Nebraska Ass'n of Public Employ-
ees v. Department of Education, No.. 201 (Neb. C.I.R., July 11, 1978) (hereinafter
cited as CIR Order No. 201).

83. See notes 65-70 and accompanying text supra.
84. See notes 74-75 and accompanying text supra.
85. 204 Neb. at 166, 281 N.W.2d at 546.
86. Id. at 165, 281 N.W.2d at 544.
87. See 204 Neb. at 177-78, 281 N.W.2d at 551; CIR Order No. 201, supra note 82,

at 2-3.
88. CIR Order No. 201, supra note 82, at 2.
89. General Knit of California, Inc. and United Steel Workers of America,

[1978-79] NLRB Dec. (CCH) 15,317 at 28,616, 28,620 (Dec. 6, 1978).
90. Id.
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propaganda should take place even though it causes delays. Addi-
tionally, the adoption of a Hollywood Ceramics-type test by the
CIR and the Court, suggests a message to the public employees
and employers in Nebraska that serious electioneering falsehoods
will not be tolerated.91 And, finally, with respect to its perception
of the public employees of the state because the CIR must settle
disputes both for professional and non-professional public employ-
ees, it may have chosen a uniform standard in an effort to protect
all regardless of group voting sophistication.92

Although the NLRB has returned to the Hollywood Ceramics
test with its decision in General Knit, it is unlikely that the debate
between the proponents of Hollywood Ceramics and the advocates
of Shopping Kart will end. As both sides feel strongly about their
positions, as evidenced by the tone of the majority and minority
opinions in General Knit,93 it is unlikely that any of the current
members will alter their positions. Additionally, as was demon-
strated by the 3-2 votes in both Shopping Kart and General Knit,
the change in membership of one person on the NLRB can alter
the final outcome of this issue.94 This potential for change of ap-
proaches is possible on the local level as well. In the instant case,
the court refused to adopt either of the NLRB positions "at this
time" and didn't find any compelling reason to depart from the CIR
standard "at this time. '95 The use of the phrase "at this time" sug-
gests that the Court is reserving its final judgment for another
case.

This implication raises the question of the propriety of the
Court in reviewing the CIR selection of the standard to be used in
the case of campaign misrepresentations. Arguably, the CIR, like

91. See Hollywood Ceramics Co., 140 N.L.R.B. at 224. See notes 74-75 and ac-
companying text supra. Another factor that may have influenced the CIR in its
deterimination of its standard is its position on anti-union activities in the public
sector. Unlike private sector union elections where both sides can participate ac-
tively in the campaign, in Nebraska in the public sector, the CIR has required that
governmental employers maintain strict neutrality with respect to unionization ac-
tivities in the state. Local 647, Int'l Ass'n of Firefighters v. City of Grand Island, 3
C.I.R., 43, 47 (1975). For this reason the CIR may have adopted its Hollywood Ce-
ramics type test to balance the whole picture within the framework of public sector
unionization.

92. Cf. H. WELLINGTON & . WINTERi, THE UNIONS AND THE CrES 112-14 (1971)
(discussion of need to consider different criteria when determining representation
units for professional public employees than when determining units for non-pro-
fessional public employees).

93. See General Knit of California, Inc. and United Steel Workers of America,
11978-79] NLRB Dec. (CCH) 15,317 at 28,616, 28,616-632 (Dec. 6, 1978).

94. See note 55 and accompanying text supra.
95. 204 Neb. at 178, 281 N.W.2d at 551.
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the NLRB, has "wide discretion" in conducting union elections,96

and when it determines what standard it will use in its area of ex-
pertise, it is largely a question of discretion.97 Matters of agency
discretion are reviewable in Nebraska, but only to the extent nec-
essary to determine whether there is an abuse of discretion, and
the reviewing court "is not empowered to substitute its judgment
for that of the expert agency." 98 But the inference drawn from the
court's remarks in this case is that the Nebraska Supreme Court
views the issue of what standard to adopt in labor cases of cam-
paign misrepresentations as a question of law and not a discretion-
ary perogative of the CIR.99 Although the Court relied on its
established standard of review in this CIR case, 10 0 the thrust of the
Court's dicta as it pertains to future cases, seems to go beyond the
scope of the traditional standard of review.

CONCLUSION

In NAPE v. Department, the Nebraska Supreme Court ap-
proved the standard utilized by the CIR in its decision to not grant
a new representative election. 1 1 The CIR will not set aside an
election unless there is a material misrepresentation of relevant
facts and evidence that the misrepresentation influenced the vot-
ers or had an impact on the outcome of the election.10 2 This stan-
dard is similar to the Hollywood Ceramics test, the most recent
NLRB position on this issue as announced in General Knit.10 3

However, neither the court nor the CIR should automatically and
competely adopt the NLRB approach to this issue for two reasons.
First, the NLRB itself has vacillated between two different policies
on this issue for the last three years. Second, the situations of the
NLRB and the CIR are different. 0 4 The NLRB supervises union
elections in the private sector whereas the CIR reviews industrial
disputes in the public sector. Perhaps the cautious route of not
adopting a per se rule regarding campaign misrepresentation

96. See note 29 supra.
97. See, e.g., Crete Educ. Ass'n v. School Dist. of Crete, 193 Neb. 245, 255, 226

N.W.2d 752, 758-59 (1975).
98. Independent Meat Packers Ass'n v. Butz, 526 F.2d 228, 238 (8th Cir. 1975),

cert. denied, 424 U.S. 966 (1976); Nebraska Dep't of Roads Employees Ass'n v. De-
partment of Roads, 189 Neb. 754, 761, 205 N.W.2d 110, 114 (1973).

99. See 204 Neb. at 177-78, 281 N.W.2d at 551.
100. See note 19 and accompanying text supra.
101. Id. at 178, 281 N.W.2d at 551.
102. CIR Order No. 201, supra note 82, at 2-3.
103. See notes 74-75 and accompanying text supra.
104. Service Employees Int'l Union, Local 226 v. School Dist. No. 66, 4 C.I.R. 514,

530-31 (1979) (Green, concurring).
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would be the best path to follow for the CIR and the Nebraska
Supreme Court at the present time.

MAT: CIR JURISDICTION

INTRODUCTION

The second major case of first impression that the Nebraska
Supreme Court decided in the labor law area was Transport Work-
ers of America, Local 223 v. Transit Authority of Omaha.l0 5 For
the first time the court addressed the jurisdictional issue of
whether the Commission of Industrial Relations (CIR) had statu-
tory authority to declare the rights, duties, and obligations of the
parties under an existing labor agreement and to order an account-
ing in connection with the dispute over the terms of the agree-
ment.10 6 The ramifications of this decision are far reaching. Chief
Justice Krivosha, writing for a unanimous court, articulated a
strong statement of the court's present views on the proper func-
tioning of the CIR and of the court's current opinion as to the con-
stitutional limitations on the CIR statutory powers.

FACTS AND HOLDING

The parties in the case were the Omaha Metropolitan Area
Transit Authority (MAT) and its employee Union. 0 7 The plaintiff
Union had sought and obtained from the CIR a determination of an
alleged "industrial dispute" between itself and MAT.'08 The al-
leged dispute involved a term of the collective bargaining agree-
ments which were in effect between the parties from 1973 to 1977.
The Union claimed that the agreements provided for short-term
disability benefits to be paid to all participating employees and
that MAT had refused to pay those benefits. 0 9 MAT argued that

105. 205 Neb. 26, 286 N.W.2d 102 (1979).
106. Id, at 29-30, 286 N.W.2d at 105.
107. Since MAT is a "public utility ... that furnishes transportation for hire" as

defined in Article 8, section 48-801(3) of the Nebraska Code, NEB. REV. STAT. § 48-
801(3) (Reissue 1974), and the Union is a "labor organization" as defined in subsec-
tion (6) of that same provision, they were parties intended by the statute to be
before the CIR.

108. 205 Neb. at 28, 286 N.W.2d at 104. Article 8, section 48-801(7) of the Nebraska
Code, NEB. REV. STAT. § 48-801(7) (Reissue 1974), defines "industrial dispute" to
mean "any controversy concerning terms, tenure or conditions of employment, or
concerning the association or representation of persons in negotiating, fixing, main-
taining, changing, or seeking to arrange terms or conditions of employment, or re-
fusal to discuss terms or conditions of employment. . . ." Id.

109. 205 Neb. at 28, 286 N.W.2d at 104. The 1975-77 contract between the parties
contained this provision: "Section 1. The Authority shall provide a short term disa-
bility benefit for all participating employees." Transport Workers of America, Local
223 v. Transit Authority of Omaha, 3 C.I.R. 469, 470 (1978).
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they were to be paid only if the employees were not receiving
workmen's compensation.' 1 0 To settle this matter the Union peti-
tioned the CIRoto have a hearing and declare the rights, duties, and
obligations of the parties under their agreement and then to order
an accounting of all amounts due to the employees."'

The CIR held for the union.1 1 2 It found the contract provision
so clear that it did not need interpretation to conclude that MAT
was required to pay the short-term disability benefits regardless of
whether the employees were receiving workmen's compensa-
tion.11 3 It is from this CIR ruling that MAT appealed to the Ne-
braska Supreme Court. The court perceived that the CIR had
decided on the merits that MAT had breached its contract with the
Union and that the CIR had ordered an accounting as to what dam-
ages were due to the injured parties. MAT challenged the CIR or-
der on several grounds, but the court addressed the jurisdictional
question only.114

The court held that the CIR was not authorized to declare the
rights, duties, and obligations under an existing agreement or
grant the equitable relief of ordering an accounting. 115 In reaching
this conclusion, Chief Justice Krivosha relied on the general limi-
tations of the CIR as an administrative agency," 6 and the court's
reading of the statutory provisions creating and authorizing the
CIR. 1 7 Chief Justice Krivosha reminded the CIR that it was not a
court, but an administrative body and that as such, its jurisdiction
and its procedures were clearly prescribed by statute.1 8 For this
reason the court surveyed the provisions of the statute that it
found to be germane to the issue." 9

110. Transport Workers of America, Local 223 v. Transit Authority of Omaha, 3
C.I.R. 469, 471 (1978).

111. 205 Neb. at 28, 286 N.W.2d at 104 (1979).
112. Id. at 29, 286 N.W.2d at 105.
113. Id.
114. Id. When reviewing CIR orders the court has restricted itself to consider-

ing whether the CIR acted within the scope of its statutory authority, whether its
order was supported by substantial evidence and whether its action was arbitrary,
capricious and unreasonable. American Ass'n of Univ. Professors v. Board of Re-
gents, 198 Neb. 243, 272, 253 N.W.2d 1, 16 (1977). This is the standard scope of review
when non-judicial powers are involved, whereas when judicial powers are involved
a broader scope of review is called for. Compare Snygg v. City of Scottsbluff Police
Dep't, 201 Neb. 16, 17, 266 N.W.2d 76, 77 (1978) with Scott v. State ex rel. Board of
Nursing, 196 Neb. 681, 687-88, 244 N.W.2d 683, 688-89 (1976).

115. 205 Neb. at 31, 286 N.W.2d at 106.
116. Id. at 30, 286 N.W.2d at 105.
117. Id. at 31-33, 286 N.W.2d at 106-07.
118. Id. at 30-31, 286 N.W.2d at 106.
119. Id. at 31-33, 286 N.W.2d at 106-07 (citing NEB. REV. STAT. §§ 48-801(7), 48-802,

48-818, 48-819 (Reissue 1974)).
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The court construed four provisions of the statute to support
its conclusion that the CIR was without jurisdiction to hear this
case. The court began by reasoning that section 48-801(7), which
defines an "industrial dispute" as "any controversy concerning
terms, tenure, or conditions of employment"1 20 did not mean that
"every controversy concerning terms, tenure, or conditions of em-
ployment" was an "industrial dispute" under the statute giving ju-
risdiction to the CIR.121 To determine whether or not this case was
within the statutory definition, the court looked to the public policy
section of the statute122 and deduced that its intent was to provide
public employees, who do not otherwise have the right to strike,123

an opportunity to mediate matters of employment which had not
yet been agreed to by the employer.124 Since the Union employees
in this case already had a bargaining agreement with their em-
ployer, and since the court found that the CIR authority is limited
to disputes between a public employer and a public employee ab-
sent an agreeement, the court held that this case was not an "in-
dustrial dispute" properly before the CIR.125

For further support for its interpretation, the court examined
the provisions of sections 48-818 and 48-819.126 The court thought it
significant that section 48-818 which discusses CIR powers does
not mention CIR authority to alter or modify the term of an ex-
isting agreement. And under the provisions of section 48-819 all
CIR orders are enforceable only in an appropriate proceeding in
the courts of Nebraska. Because the CIR has no enforcement
power the court reasoned it could never order the remedy needed
in this type of case.1 27 Due to the lack of a precise statutory grant
of power and the absence of enforcement power, the court deter-
mined that the statute did not grant the CIR authority to resolve
breach of contract disputes even if the breach concerned terms,
tenure, or conditions of employment.128

120. NEB. REV. STAT. § 48-801(7) (Reissue 1974).
121. 205 Neb. at 31, 286 N.W.2d at 106. The court cited examples of two instances

when a controversy was not an industrial dispute within the meaning of section 48-
801(7). See Alexander v. School Dist. No. 17, 197 Neb. 251, 248 N.W.2d 335 (1976)
(teacher termination dispute heard by a district court); Nebraska Dep't of Roads
Employees Ass'n v. Department of Roads, 189 Neb. 754, 205 N.W.2d 110 (1973) (a
uniquely personal termination of employment of a public employee was not an in-
dustrial dispute properly before the CIR).

122. NEB. REV. STAT. § 48-802(1) (Reissue 1974).
123. NEB. REV. STAT. § 48-802(3) (Reissue 1974).
124. 205 Neb. at 31-32, 286 N.W.2d at 106.
125. Id. at 32, 286 N.W.2d at 106.
126. Id.
127. Id. at 32-33, 286 N.W.2d at 106.
128. Id. at 33, 286 N.W.2d at 107.
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In addition to finding that the CIR lacked the statutory author-
ity to resolve industrial breach of contract disputes, the court held
that the CIR had no power to grant either a declaratory judgment
or an equitable relief such as an accounting.129 The court saw the
CIR, in this case, as exercising judicial functions and, as such, its
actions were impermissible. Chief Justice Krivosha went so far as
to announce that if the statute was construed to grant the CIR judi-
cial powers and if the Legislature had delegated those powers to
the CIR, it would be an unconstitutional delegation of powers and
the statute would be invalid. 130 To avoid this problematic con-
struction, the court found no grant of judicial power to the CIR in
the statute and decided that it was improper for the CIR to order
the accounting. Because the proper forum for this case was in the
District Court, the court reversed and remanded the case to the
CIR with directions to dismiss the Union's petition.' 3'

BACKGROUND AND ANALYSIS

Chief Justice Krivosha's opinion in this case is a provocative
statement of the present court's views of the proper role of the CIR
in this state. This decision must be read as directly contradicting
the CIR view of its authority on two central points. The CIR as-
sumed it had subject matter jurisdiction over this case and the
court determined that it did not. 132 The CIR thought it had the
power to order an accounting and the court decided that it did
not.133 In order to appreciate the primary thrust of this opinion,
which is to correct the CIR for those mistaken assumptions, the
arguments for both positions will be set out and analyzed.

CIR Jurisdiction

The CIR clearly thought this case was within their statutory
jurisdiction. It assumed it was an "industrial dispute" as defined
in the statute.134 It is significant to note that the CIR in its opinion
in this case did not perceive a jurisdictional issue with respect to
its authority to interpret the provisions of the labor agreement. 135

129. Id. at 34, 286 N.W.2d at 107.
130. Id. at 34-35, 286 N.W.2d at 107.
131. Id. at 35, 286 N.W.2d at 108.
132. Id. at 31, 286 N.W.2d at 105-06.
133. Id. at 34, 286 N.W.2d at 107.
134. Transport Workers of America, Local 223 v. Transit Authority of Omaha, 3

C.I.R. 469, 471 (1978).
135. Id. In the CIR opinion the jurisdictional point discussed was whether the

CIR had jurisdiction to decide this case since the grievance process had not yet
been fully exhausted. Id. The attorneys' briefs before the court only discussed that
same jurisdictional issue. Brief for Appellant at 4, Brief for Appellee, No. 42512 at 2,

[Vol. 14



LABOR LAW

The CIR has construed terms of labor contracts in other cases.136

Although the statutes do not specifically mention contractual mat-
ters, the CIR has in the past concluded that it had subject matter
jurisdiction to construe and enforce labor contracts in suits be-
tween parties properly before the Commission. 37 The court's de-
cision in this case rejects this principle.

By interpreting the entire act and its previous decisions the
court came to the conclusion that not every controversy between
appropriate parties is an "industrial dispute" within the meaning
of the statute. 138 The court has considered this issue before but
has refrained from giving a precise meaning to the term "industrial
dispute,"'1 9 and did not do so in this case.'4 ° It is established in
Nebraska that an "industrial dispute" is not a uniquely personal
termination of employment,' 4 1 and from this decision it can now be
inferred that there can be no "industrial dispute" once there exists
a collective bargaining agreement.142 According to the court, once
the parties agree to collective bargaining terms, they make a bind-
ing contract in which the provisions are to be interpreted in one
forum, namely a court. 143

Two potential problems surface with this reading of "indus-
trial dispute" in the statue. By its construction the court is ignor-
ing the expertise of the CIR and is raising a question as to the

Transport Workers of America, Local 223 v. Transit Authority of Omaha, 205 Neb. 26,
286 N.W.2d 102 (1979). The court's opinion did not address this grievance issue
since it determined that the CIR lacked subject matter jurisdiction over the breach
of contract dispute between the parties. 205 Neb. at 33, 286 N.W.2d at 107.

136. See, e.g., Minshull v. School Dist. of Sutherland, 3 C.I.R. 138 (1976); Trans-
port Workers of America, Local 223 v. Transit Authority of Omaha, 3 C.I.R. 173
(1976); Springfield-Plattview-LaPlatte Educ. Ass'n v. School Dist. No. 46 of Sarpy
County, Case No. 105 (C.I.R. 1974); Omaha Police Union, Local 112 v. City of Omaha,
Case No. 49 (C.I.R. 1972); International Bhd. of Elec. Workers, Local Union No. 1525
v. City of Beatrice, Case No. 27 (C.I.R. 1971); Safeway Cabs, Inc. v. Taxi Cab Drivers
Union, Local 762, Case No. 18 (C.I.R. 1964).

137. Safeway Cabs, Inc. v. Taxi Cab Drivers Union, Local 762, Case No. 18 at 9
(C.I.R. 1964). Cf. NLRB v. C & C Plywood Corp., 385 U.S. 421 (1967) (upheld NLRB
authority to construe a labor agreement to decide an unfair labor case); R. GORMAN,
BASIC TEXT ON LABOR LAw § 15 at 470 (1976).

138. 205 Neb. at 31, 286 N.W.2d at 106. National Labor policy is not helpful here.
The term "industrial dispute" does not appear in the National Labor Relations Act,
29 U.S.C. §§ 151-166 (1976). Furthermore, the NLRB may not make the contract for
the parties. H.K. Porter Co. v. NLRB, 397 U.S. 99 (1970).

139. Nebraska Dep't of Roads Employees Ass'n v. Department of Roads, 189
Neb. 754, 760, 205 N.W.2d 110, 114 (1973).

140. 205 Neb. 26, 286 N.W.2d 102 (1979).
141. Nebraska Dep't of Roads Employees Ass'n v. Department of Roads, 189

Neb. 754, 760, 205 N.W.2d 110, 114 (1973).
142. 205 Neb. at 33-34, 286 N.W.2d at 107.
143. Id. at 35, 286 N.W.2d at 107-08.
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future of grievance arbitration before the CIR.144

The Chief Justice implies that a labor agreement is like any
other contract and that the court is best equipped to settle ques-
tions as to its meaning.145 The CIR has argued that the labor con-
tract is not a ordinary contract.146 The Supreme Court of the
United States has articulated this same premise. 147 The CIR is an
administrative agency composed of five judges appointed "because
of their experience and knowledge in the legal, financial, labor and
industrial matters,"'1 and an argument can be made that they are
best suited to interpret a labor contract which they helped negoti-
ate.

Additionally, the court's referral of all labor contract disputes
away from the CIR to the state courts has the effect of leaving un-
certain the present status of grievance administration under an ex-
isting contract. When the parties to a collective bargaining
contract containing a grievance procedure disagree as to the inter-
pretation of the contract, the immediate problem is determining
the appropriate forum for interpretation, the CIR or a court. 149 The
national labor policy declares that the method agreed to by the
parties is to be preferred,150 and that if arbitration is the chosen
method, the courts in the private sector should defer to arbitration
when there is an arbitrable issue. 15

144. A teacher's grievance case, Saltz v. School Dist. of Norfolk, Case No. 329
(C.I.R. 1980), has been dismissed without opinion by the CIR and is now on appeal
to the Nebraska Supreme Court.

145. 205 Neb. at 33-34, 286 N.W.2d at 107. See Summers, Collective Agreements
and the Law of Contracts, 78 YALE L.J. 525, 534-37 (1969); see also Cox, The Legal
Nature of Collective Bargaining Agreements, 57 MICH. L REV. 1, 14-15, 22-23, 25
(1958).

146. Springfleld-Plattview-LaPlatte Educ. Ass'n v. School Dist. No. 46 of Sarpy
County, Case No. 105, at 5-6 (C.I.R. 1974).

147. Transportation - Communication Employees Union v. Union Pacific R.R.,
385 U.S. 157, 160-61 (1966). The Supreme Court noted in that case that: "A collective
bargaining agreement is not an ordinary contract for the purchase of goods and
services, nor is it governed by the same old common law concepts ... ." Id. at 160.
Accord, John Wiley & Sons, Inc. v. Livingston, 376 U.S. 543, 550 (1964).

148. NEB. REV. STAT. § 48-805 (Reissue 1974).
149. See note 144 and accompanying text supra; see generally, Cox, Reflections

Upon Labor Agreements, 72 HARv. L. REV. 1482, 1498-1500 (1959).
150. Section 173(d) of the Labor-Management Relations Act, 29 U.S.C. § 173(d)

(formerly section 203(d) of Labor-Management Relations Act, 29 U.S.C. § 203(d)),
provides in part that: "Final adjustment by a method agreed upon by the parties is
declared to be the desirable method for settlement of grievance disputes arising
over the application or interpretation of an existing collective-bargaining agree-
ment. . . ." Id.

151. United Steelworkers v. American Mfg. Co., 363 U.S. 564, 567-68 (1960);
United Steelworkers v. Warrior & Gulf Navigation Co., 363 U.S. 574, 585 (1960);
United Steelworkers v. Enterprise Wheel & Car Corp., 363 U.S. 593, 599 (1960).
These three cases are known as the "Steelworker's Trilogy" in which the Supreme
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Another argument the court articulated to support its position
that this matter was not within the jurisdiction of the CR followed
its reading of three other provisions of the statute. 5 2 From section
48-802, the public policy section, the court inferred the purpose of
the act to be the prevention of the interruption of services and not
the creation of a specialty forum.153 The CIR has utilized this
same section in the past to support its contract jurisdiction by say-
ing that "[o] ne of the means by which the interruption of service
by a public utility in Nebraska can be prevented is [by interpreting
and enforcing] a contract made between parties subject to the stat-
utes."154 The court looked to section 48-818 which enumerates the
powers of the CIR and found no mention of contract interpretation
power.155 The court views the powers of the CIR to be "circum-
scribed."' 5 6 On the other hand, the CIR has said that section 48-818
does not contain the only method by which the CIR can settle dis-
putes.15 7 The CIR relies on section 48-823, the liberal construction
provision, as proof that the Legislature intended an expansive
reading of the statute.158 The court rejected the CIR approach and
concluded its argument on the contract issue by reference to sec-
tion 48-819 which provides that all CmR orders are to be enforced in
court and not self-enforced. The court reasoned that without en-
forcement powers the CIR could not order the remedy necessary
in a breach of contract case.159 This line of reasoning is puzzling
because the CIR has no enforcement power for any of its orders, 60

so its inability to order a damage award in this instance is not par-
ticularly significant.

Court held, among other things, that: "The function of the court is very limited
when the parties have agreed to submit all questions of contract interpretation to
an arbitrator." United Steelworkers v. American Mfg. Co., 363 U.S. 564, 567-68 (1960).
The Trilogy approach has been applied in the public sector in Acting Superinten-
dent of Schools of Liverpool Central School Dist. v. United Liverpool Faculty Ass'n,
- N.Y.2d -, -, 369 N.E.2d 746, 748, 399 N.Y.S.2d 189, 191-92 (1977).

152. 205 Neb. at 31-33, 286 N.W.2d at 106-07.
153. Id. at 32, 286 N.W.2d at 106.
154. Safeway Cabs, Inc. v. Taxi Cab Drivers Union, Local 762, Case No. 18, at 11

(C.I.R. 1964).
155. 205 Neb. at 32, 286 N.W.2d at 106.
156. Id. at 30, 286 N.W.2d at 105.
157. Safeway Cabs, Inc. v. Taxi Cab Drivers Union, Local 762, Case No. 18, at 10

(C.I.R. 1964).
158. Id. at 11.
159. 205 Neb. at 33-34, 286 N.W.2d at 106-07. The NLRB has no enforcement pow-

ers. See National Labor Relations Act, 29 U.S.C. §§ 151-166 (1976). However, it regu-
larly grants monetary awards. See, e.g., Phelps-Dodge Corp. v. NLRB, 313 U.S. 177,
200 (1941); NLRB v. Jones & Laughlin Steel Corp., 301 U.S. 1, 48 (1937).

160. Section 48-819 of the Nebraska Code provides that CIR orders "shall be en-
forced in appropriate proceedings in the courts of this state." NEB. REV. STAT. § 48-
819 (Reissue 1974).
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CIR Judicial Powers

The second major factor motivating the court to act was the
CIR decision to order an accounting to be made between the par-
ties. 16 1 The court decided this was an impermissible exercise of
judicial powers by the CIR.162 Not only did the court enunciate the
principle that as an administrative body the CIR could not exercise
judicial functions,163 it also declared that if the Legislature had in
fact granted the CIR judicial powers, that delegation would have
been invalid.'64 Chief Justice Krivosha's concluding argument
conveyed a strong message as to what the court considers to be the
proper constitutional construction of statutes empowering the CIR
but artfully avoided a full discussion of the constitutional issue. 65

The gist of the constitutional argument pertaining to the CIR is
whether the meaning of Article XV, section 9, of the Constitution
of Nebraska, which empowered the Legislature to create an indus-
trial commission, was intended to operate as an exception to Arti-
cle II, which provides for the separation of powers, and whether
Article XV, section 9, created a commission with legislative, execu-
tive and judicial powers.166 When considering this issue in the
past, the court has reviewed the proceedings of the Constitutional
Convention to glean the framers' intent and found support for the
argument that the commission was to have combined administra-
tive, legislative and judicial powers. 167 Although this estimation of
the intent of the drafters is in doubt, what is not in doubt was the
court's own ruling in a CIR case when it declared that Article XV,
section 9, excepted the CIR, like the Railway Commission, from
Article II and allowed it to have legislative, executive and judicial
powers. 68 However, the court modified this position later when it

161. 205 Neb. at 34, 286 N.W.2d at 107. Gas Improvement Co. v. Callery Proper-
ties, Inc., 382 U.S. 223, 229-30 (1965) (agency refund orders upheld); Mesa Petroleum
Co. v. FPC, 441 F.2d 182, 188 (1971) (agency use of equitable principles upheld);
Public Service Comm'n of New York v. FPC, 329 F.2d 242, 250 (1964), cert. denied, 84
S. Ct. 1644, 1646, 1649 (1964) (agency refund power upheld).

162. Id. at 34-35, 286 N.W.2d at 107.
163. Id. at 34, 286 N.W.2d at 107.
164. Id. at 34-35, 286 N.W.2d at 107.
165. See 205 Neb. at 34-35, 286 N.W.2d at 107.
166. See Gradwohl, Labor-Management Relations and Nebraska Constitutional

Revisions, 40 NEBRAsKA L. REv. 648, 673-75 (1961).
167. School Dist. of Seward Educ. Ass'n v. School Dist. of Seward, 188 Neb. 772,

775-76, 199 N.W.2d 752, 755 (1972). A closer reading of the proceedings demonstrates
that although the committee originally had in mind a commission with administra-
tive, legislative and judicial powers, they knew of the constitutional separation of
powers problem and ultimately decided to "leave it to the legislature to work out
this matter as future developments may require." Statement of Chairman Epper-
son, 2 PRoc. NEB. CONST. CONy. 1937 (1920).

168. Id. at 778, 199 N.W.2d at 756-57.
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held that the CIR was not delegated judicial powers but only inci-
dental quasi-judicial powers.169 In the instant case Chief Justice
Krivosha agreed that quasi-judicial duties were permissible, 170 but
offered no method to distinguish them from the impermissible ex-
ercises of judicial powers. 17 1

This insistence on the principle that an administrative agency
may not be delegated judicial power is contrary to decisions of the
Supreme Court of the United States 172 and the federal courts. 173

However, some state laws forbid delegation of judicial power to
agencies,174 and Nebraska seems to be among them. With this
opinion the Nebraska court is clearly taking its place with the
states that refuse to confer judicial powers on an agency for consti-
tutional reasons. 75 What is even more extreme about the decision
in this case is that the court adopted its position against agency
judicial functioning even though the statute provides that any dis-
satisfied claimant is entitled to a court trial de novo. 176 The separa-
tion of powers argument loses force when the right of judicial trial
de novo is permitted. 7 7 Nevertheless, the Nebraska court held in
this opinion that it would be unconstitutional if the Legislature

169. Orleans Educ. Ass'n v. School Dist. of Orleans, 193 Neb. 675, 685, 229 N.W.2d
172, 178 (1975).

170. 205 Neb. at 34, 286 N.W.2d at 107.
171. Id. See also, L. JAFE, JUDICIAL CONTROL OF ADMImTRATvE ACTION 95

(1965). "Not unusually an administrative function is said to be reviewable by certi-
orari when the function is characterized as judicial or quasi-judicial. It is character-
ized as quasi-judicial primarily to indicate that certiorari is the proper method of
review." Id.

172. See, e.g., Reconstruction Finance Corp. v. Bankers Trust Co., 318 U.S. 163,
167 (1943) (upheld administrative agency fixing a maximun allowance for expenses
of railroad); Sunshine Anthracite Coal Co. v. Adkins, 310 U.S. 381, 397 (1940) (up-
held administrative agency fixing price of coal); Shields v. Utah Idaho Cent. 1KR.,
305 U.S. 177, 184 (1938) (upheld administrative statutory interpretation in railroad
regulation).

173. 1 K. DAVIS, ADMINsTRATvE LAw TREATISE § 3:10 at 187 (2d ed. 1978).
174. See, e.g., Wright v. Central DuPage Hosp. Ass'n, - fI.2d -, -, 347 N.E.2d

736, 744 (1976); Board of Water Eng'rs v. McKnight, - Tex. -, -, 229 S.W. 301, 307
(1921); contra, Carter v. Sparkman, 335 So.2d 802, 806 (Fla. 1976), cert. denied, 429
U.S. 1041 (1977); Rosenthal v. Hartnett, - N.Y.2d -, -, 326 N.E.2d 811, 814, 367
N.Y.S.2d 247, 250 (1975).

175. See 205 Neb. at 34-35, 286 N.W.2d at 107.
176. See NEB. REV. STAT. § 48-812 (Reissue 1974); see also, Mid-Plains Educ.

Ass'n v. Mid-Plains Nebraska Tech. College, 189 Neb. 37, 40, 199 N.W.2d 747, 749
(1972); City of Grand Island v. American Fed'n of State, County & Mun. Employees,
186 Neb. 711, 713, 185 N.W.2d 860, 862-63 (1971).

177. See Thornbrough v. Williams, - Ark. -, -, 284 S.W.2d 641, 644 (1955) (the
right of judicial trial de novo was held to negate an otherwise improper grant of
judicial power to an administrative officer). Cf. Strumsky v. San Diego County
Employees Retirement Ass'n, - Cal. 3rd -, -, 520 P.2d 29, 40, 112 Cal. Rptr. 805, 816
(1974) (local agencies and state agencies of local jurisdiction may not decide ques-
tions involving fundamental vested rights unless de novo judicial review is avail-
able).
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had delegated judicial powers to the CIR.r78

CONCLUSION

The court's decision is significant for two reasons. First, the
court held, for the first time, that the CIR had no jurisdiction to
declare the rights, duties, and obligations of parties when there is
an existing agreement in effect between them.179 According to the
court, once a labor agreement exists, the nature of any dispute is a
breach of contract problem that belongs in a court and not before
the CIR.180 Second, the court adopted the position that as an ad-
ministrative agency the CIR has no judicial powers and therefore
its ordering an accounting was unauthorized. 18 1 The admonishing
tone of the opinion leaves the clear message that the court will not
take an expansive approach to the role of the CIR in the state of
Nebraska.

UNEMPLOYMENT BENEFITS: POWERS v. CHIZEK

In Powers v. Chizek182 the Nebraska Supreme Court defined
for the first time the phrase "to leave work. voluntarily" as used in
the Employment Security Law.183 The plaintiff in this case was
employed by a Beatrice State Development Center as a human re-
source candidate for approximately 6 years. Upset because her su-
pervisor reprimanded her, the plaintiff left work and did not
complete her shift. She missed her next scheduled work day and
the following day was mailed her notice of termination.184 The is-
sue was whether the plaintiff left work voluntarily without good
cause before she was discharged.185 This determination was im-
portant because if the plaintiff voluntarily left work first, she would
be disqualified from receiving unemployment benefits for seven to
ten weeks, but if she was discharged first she would collect com-
pensation the first week after termination. 186 The court deter-
mined that "to leave work voluntarily" as that term is used in the
Nebraska Employment Security Law means "to intentionally
sever the employment relationship with the intent not to return to,

178. 205 Neb. at 34-35, 286 N.W.2d at 107.
179. Id. at 31, 286 N.W.2d at 105-06.
180. Id. at 35, 286 N.W.2d at 107-08.
181. Id. at 30, 286 N.W.2d at 107.
182. 204 Neb. 759, 285 N.W.2d 501 (1979).
183. Id. at 764, 285 N.W.2d at 504; see NEB. REv. STAT. § 48-628 (1943).
184. Id. at 760-61, 285 N.W.2d at 502-03.
185. Id. at 762, 285 N.W.2d at 503.
186. Id. at 761, 285 N.W.2d at 503.
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or to intentionally terminate the employment." 187 Since the plain-
tiff had missed only one and a half days of work before she was
discharged, the court concluded that too little time had elapsed to
permit a finding that she had left work voluntarily within the
newly defined meaning.188 The court held that the plaintiff was en-
titled to unemployment compensation immediately and not sub-
ject to the seven to ten week disqualification. 189
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187. Id. at 764, 285 N.W.2d at 504.
188. Id.
189. Id.
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