
MOTOR VEHICLES

A major clarification in the measure of damages for injury to a
motor vehicle not used solely for business or commercial purposes
was made by the Nebraska Supreme Court in Husebo v. Ambrosia,
Ltd.' The Court held that when a vehicle can be repaired so that it
is put into as good condition as it was in before an injury, the meas-
ure of damages is not limited to the reasonable cost of repairs.2 It
also allowed the reasonable value of the use of the motor vehicle
while it was being repaired with ordinary diligence.3 This value is
equal to the lesser amount of either the fair rental value of a simi-
lar vehicle of or the amount actually paid to lease such a vehicle.4

The total sum of damages allowed, however, cannot exceed the
value of the motor vehicle before the injury.5 Additionally, the nor-
mal costs of operation of the leased vehicle are not recoverable. 6

However, unlike the trial court, the supreme court did not include
as a normal cost of operation the portion of the rental fee charged
for mileage incurred.7 The mileage charge, the court said, was an
integral part of the cost of the lease, and represented depreciation
of the rented vehicle. 8 The court found no justification for disal-
lowance of this item when the damaged vehicle was depreciating
and likewise for the time necessary for repair.9

1. 204 Neb. 499, 283 N.W.2d 45 (1979).
2. See id. at 501, 283 N.W.2d at 47.
3. 204 Neb. at 501, 283 N.W.2d at 47.
4. Id. at 502, 283 N.W.2d at 47.
5. Id. at 501, 283 N.W.2d at 47. This corrects the Comment in a Nebraska jury

instruction covering damages for the loss of use of personal property, which indi-
cated that the maximum recoverable damage was the "difference between before
and after value" of a restorable chattel. NEBRASKA JURY INSTRUCTIONS § 4.22, Com-
ment. The rule in the comment to the instruction was inconsistent with case law
that held the maximum to be the value of the article before the injury. E.g., Hatch
v. Heim, 200 Neb. 735, 739, 265 N.W.2d 444, 446 (1978).

6. 204 Neb. at 502, 283 N.W.2d at 47. See Kunkel v. Cohagen, 151 Neb. 774, 778,
39 N.W.2d 609, 612 (1949) ('The reasonable value of the use of machinery for com-
mercial purposes is the value upon the market at the place in question of the
machine involved or machinery of like capacity and performance, the lessee bear-
ing all such expenses as he could have to bear in the operation of his own machine."
Id.)

7. 204 Neb. at 502-03, 283 N.W.2d at 48. But see Rowell v. Treadwell Ford, Inc.,
511 F.2d 164, 166 (5th Cir. 1975). There, the court held that damages for loss of use
were not the full rental cost, but the net amount after reducing the rental charge by
necessary expenses incurred such as gas, oil, lubrication, maintenance require-
ments, depreciation, and upkeep. Id. [emphasis added].

8. 204 Neb. at 502, 283 N.W.2d at 48.
9. Id. at 503, 283 N.W.2d at 48. The court thus rejected the argument by de-

fendant that depreciation expenses were attributable to wear and tear on a car from
being used, rather than to the mere passage of time. Appellant's Answer to Brief on
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The holding in this case, allowing damages for the loss of use
of pleasure vehicles, aligns Nebraska with the holdings of most ju-
risdictions.10 The Nebraska court had previously allowed loss of
use damages in cases involving commercial vehicles which could
be repaired to be in as good condition as before the injury.1 The
Husebo clarification corresponds to the rule applicable to personal
property in general,' 2 and to the guidelines announced in a 1931
case involving commercial vehicles, Helin v. Egger.13 When a car
was totally destroyed, the Helin court stated, the measure of dam-
ages was the vehicle's reasonable market value before its destruc-
tion.14 When the car could be repaired to be put in as good
condition as before the injury, the measure of damages was the
reasonable cost of repair plus the reasonable value of the use of
the car while being repaired with ordinary diligence, although the
value of the car before the injury could not be exceeded.' 5 Addi-
tionally, when the vehicle could not, by repair, be placed in as good
condition as before the injury, the measure of damages was the
difference between the car's reasonable market value immediately
before and immediately after the accident,' 6 with no loss of use
damages allowed.

The Nebraska Court has never expressly differentiated be-
tween commercial and pleasure vehicles in discussing measures of
damages,17 nor has it ever specifically denied loss of use damages
for a completely repairable pleasure vehicle.' 8 The recent clarifica-

Cross Appeal, No. 42249, at 24, Husebo v. Ambrosia, Ltd., 204 Neb. 499, 283 N.W.2d 45
(1979).

10. The rule followed in most jurisdictions as to both commercial and pleasure
motor vehicles is that in case of tortious injury to the vehicle, the owner may re-
cover, in addition for an amount of injury itself, the reasonable value of the use of
the vehicle during the time he was necessarily deprived of it. Annot., 18 A.L.R.3d
497, 508, 512 (1968). See Meakin v. Dreier, 209 So. 2d 252, 254-55 (Fla. App. 1968).

11. Caves v. Barnes, 178 Neb. 103, 108-09, 132 N.W.2d 310, 314 (1964).
12. See Hatch v. Heim, 200 Neb. 735, 739, 265 N.W.2d 444, 446 (1978).
13. 121 Neb. 727, 728-29, 238 N.W. 364, 364-65 (1931).
14. Id. at 728, 238 N.W. at 365.
15. Id. at 729, 238 N.W. at 365.
16. Id.
17. See generally Sky Harbor Air Service, Inc. v. Lang, 194 Neb. 428, 430, 231

N.W.2d 704, 706 (1975). The case involved damage to an airplane, but the court
stated: 'The general rule in Nebraska with respect to the proper measure of dam-
ages for injury to personal property is well settled. It is the rule now applied in
automobile damage actions." Id. [emphasis added].

In Helin v. Egger, the court also spoke generally in terms of "injury to the car"
or "automobile". 121 Neb. at 728-29, 238 N.W. at 365.

18. Brief for Appellant, No. 42249, at 10-11, Husebo v. Ambrosia, Ltd., 204 Neb.
499, 283 N.W.2d 45 (1979). The brief quotes Judge James A. Buckley, the trial court
judge: "As far as this writer can determine, the Nebraska Supreme Court has not
specifically ruled on this question as it relates to a vehicle or other chattel not used
for business or commercial purposes." Id.
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tion is equitable to the plaintiff whose pleasure vehicle is unuse-
able due to the negligence of another. The holding is consistent
with the general rule in Nebraska that the measure of recovery in
all civil actions is compensation for the injury sustained.19

Kathleen M. Quinn-'82

19. Abel v. Conover, 170 Neb. 926, 929, 104 N.W.2d 684, 688 (1960).
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