
PROPERTY

During this survey period the Nebraska Supreme Court an-
nounced a number of important decisions in the area of property
law. This article will present and analyze those cases which are
most significant in regard to their impact on existing law. In a case
of first impression, the court reviewed the laws applicable to
mechanics liens and apparently have limited the scope regarding
who is entitled to maintain such a lien. The second portion of this
article concerns the disposition of improvements which have been
erected on public school lands. Collateral issues discussed include
the Board of Educational Lands and Funds power to qualify the
improvements as compensable and who should bear the costs of
litigation in this area. In the third section, the most notable deci-
sion in the area of eminant domain will be presented. This case
relates to the procedural aspects involved in determining the
proper date of valuation to award just compensation for property
taken.

MECHANICS LIENS: IDEAL BASIC INDUSTRIES v. JUNIATA

FARMERS COOPERATIVE ASSOCIATION

INTRODUCTION

Early American mechanics' lien statutes, which can be traced
to Roman law,' were drafted at a time when the typical construc-
tion project was supervised by a single master-builder. 2 The
master-builders or general contractors who had increased the
value of the real estate through their skills, labor and materials
were provided a security interest.3 The construction industry has
changed drastically from the days when one master-builder com-
pleted a project to a complex labyrinth of contractors, subcontrac-
tors and materialmen. 4 By process of amendment, those earlier
statutes now offer protection to practically every segment of the

1. G. OSBORNE, REAL ESTATE FINANCE LAw § 12.4 at 734 (1979); see L. HOUCK, A
TREATISE ON THE MECHANICS' LIEN LAW IN THE UNITED STATES § 4 at 34 (1867).

2. Comment, Mechanics' Liens and Surety Bonds in the Building Trades, 68
YALE L. J. 138, 138 (1958) [hereinafter referred to as Mechanics' Liens]. The first
statute was drafted in 1791 as an incentive to establish the City of Washington, D.C.
II G. GLENN, MORTGAGES § 351 at 1454 (1943); Cushman, The Proposed Uniform
Mechanics' Lien Law, 80 U. PA. L. REV. 1083, 1083 (1932) [hereinafter cited as Pro-
posed Uniform Mechanics' Lien Law].

3. G. Osborne, supra note 1, § 12.4 at 736. See L. HOUCK, supra note 1, § 7 at 38
(1867); Proposed Uniform Mechanics' Lien Law, supra note 2, at 1804.

4. See Mechanics' Liens, supra note 2, at 138.
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construction industry.5

The major controversy in Ideal Basic Industries, Inc. v. Juniata
Farmers Cooperative Association6 concerned the scope of protec-
tion afforded by the mechanics' lien statutes. The specific ques-
tion, whether a supplier to a materialman is entitled to a lien under
the Nebraska mechanics' lien statutes, was one of first impression
in Nebraska.7 The Nebraska Supreme Court determined that the
protection afforded by the mechanics' lien statutes extend only to
materialmen who sell directly to the owner of the realty, the con-
tractor or a subcontractor, and not to materialmen who sell to
other materialmen.

8

FACTS

Juniata Farmers Cooperative Association (Juniata Farmers)
engaged Farmland Industries, Inc., (Farmland) as the general con-
tractor for the construction of a grain elevator at Hayland, Ne-
braska.9 Farmland then subcontracted with the Mel Jarvis
Construction Company, Inc. (Jarvis) for the excavation of the pits
and to slipform the concrete for the elevator.10 Jarvis, in turn,
hired Larry Lambrecht to furnish the necessary mixed concrete.1 1

The raw cement for the concrete was supplied to Lambrecht by
Ideal Basic Industries, Inc. (Ideal). About one month after Lam-
brecht began supplying concrete to Jarvis, he built a batching
plant at the construction site to avoid the inconvenience of trans-
porting the materials from Wood River, Nebraska, where he was
originally situated.12 Ideal then began delivering raw cement to

5. G. OSBORNE, supra note 1, § 12.4 at 736; N. WALKER, LEGAL PITFALLS IN AR-
CHITECTURE, ENGINEERING AND BUILDING CONSTRUCTION 205 (2d ed. 1979).

6. 205 Neb. 611, 289 N.W.2d 192 (1980).
7. Ideal Basic Indus., Inc. v. Juniata Farmers Coop. Ass'n, 205 Neb. 611, 617, 289

N.W.2d 192, 195 (1980). Although presented to the court in Tub-Master v. State
Surety, 190 Neb. 266, 268, 207 N.W.2d 520, 521 (1973), this issue was not dispositive of
the case as the claimant had not filed his lien within the statutory time period.

While this was an issue of first impression for the Nebraska Court it has been
considered by other jurisdictions. For example, the Nebraska Court in Ideal relied
on Georgia-Pacific Corp. v. Dan Austin Properties, Inc. 126 Ga. App. 191, -, 190
S.E.2d 131, 132 (1972); 205 Neb. 611, 617-18, 289 N.W.2d 192, 195-96 (1980), which held
that a supplier of a supplier of materials is not entitled to a lien under the applica-
ble statute. The issue is far from settled, however, as shown by the fact that a fed-
eral court interpreted the same statute found in Georgia Pacific and reached a
contrary decision. Jordon Comp. v. Bethlehem Steel Corp., 309 F. Supp. 148, 151
(S.D. Ga. 1970).

8. 205 Neb. at 615, 289 N.W.2d at 194-95 (1980).
9. Id. at 612, 289 N.W.2d at 193.

10. Id.
11. Id.
12. Id. at 612-13, 289 N.W.2d at 193-94.
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the jobsite. 13

After making two payments for the concrete mix, Jarvis termi-
nated its arrangement with Lambrecht. 14 Subsequently, Lam-
brecht ceased payments to Ideal.15 Ideal then filed a mechanics'
lien against Juniata Farmers, alleging that it had not been fully
paid for cement delivered to Lambrecht at the construction site. 16

In an attempt to foreclose the lien, Ideal filed a petition in district
court against Juniata Farmers, Farmland, Jarvis and Lambrecht.' 7

The trial court found for Juniata Farmers and was affirmed by the
supreme court.' 8 The court held that Ideal was not entitled to a
lien because it was merely a supplier of materials to a materialman
and thus too remote to be within the class protected by the
mechanics' lien statute.' 9

BACKGROUND

In Nebraska, the statute provides a lien for "any person who
shall perform any labor or furnish any material ... (1) for the con-
struction .. .of any house .... -20 While this language may be
construed to provide a very remote supplier the benefits of a lien,
the statute limits this right to contractors, subcontractors, and ma-
terialmen. 2 1 These statutes do not, however, adequately define the
parties entitled to a lien.22 These terms must be distinguished in
order to understand the controversy in Ideal Basic Industries.

The burden is on the party asserting a mechanic's lien to
clearly bring himself within the express terms of the lien statute.23

The remedy, afforded to those who qualify, is the right to seek a
judicial sale of the owner's property to satisfy their unpaid

13. Id. at 613, 289 N.W.2d at 194.
14. Id.
15. See id.
16. 205 Neb. at 613, 289 N.W.2d at 194.
17. Id. The petition was amended to show Farmland as the contractor and

Jarvis as the subcontractor. Brief of Appellant, No. 42607, at 2, Ideal Basic Indus. v.
Juniata Farmers Coop. Ass'n, 205 Neb. 611, 289 N.W.2d 192 (1980).

18. Id. at 618, 289 N.W.2d at 196.
19. Id. at 615, 618, 289 N.W.2d at 194-95.
20. NEB. REV. STAT. § 52-101 (Reissue 1978). The term "any person" includes

natural and artificial persons, domestic and foreign corporations. Chapman v.
Brewer, 43 Neb. 890, 898-99, 62 N.W. 320, 322-23 (1895).

21. NEB. REV. STAT. § 52-101 (Reissue 1978) provides for contractors liens. NEB.
REV. STAT. § 52-102 (Reissue 1978) for subcontractors liens. NEB. REV. STAT. § 52-103
(Reissue 1978) for materialmen liens. See Muenchau v. Swartz, 170 Neb. 209, 216,
102 N.W.2d 129, 134 (1960).

22. 205 Neb. at 615, 289 N.W.2d at 195; NEB. REV. STAT. § 52-101 (Reissue 1978).
23. Krotter & Sailors v. Pease, 161 Neb. 774, 778, 74 N.W.2d 538, 541 (1956).

19801



CREIGHTON LAW REVIEW

claims. 2 4

The contractor's right to maintain a lien is based on the con-
tractual agreement between the owner and, the contractor.25 The
contractor, acting as the owner's agent, has the job of hiring and
supervising subcontractors, who actually perform most of the con-
struction work.26

A subcontractor includes those parties who deal directly with
the general contractor.27 They must discharge a specific part of the
work undertaken by the contractor.28 Their right to a lien does not
depend on the terms within the contract between the contractor
and the owner.29 Nor can any agreement between the contractor
and the owner to keep the property clear of liens prevent a subcon-
tractor from obtaining a lien.30 The subcontractor's right to a lien
is based on the fact that the labor and materials he furnished were
used in the construction of the building.31 This contribution by the
subcontractor also serves to put the owner of the property on no-
tice of the subcontractor's rights.32 In order to obtain the neces-
sary supplies or additional labor, subcontractors may in turn, enter
into agreements with materialmen and other subcontractors. 33

A materialman is generally defined as a person who has fur-
nished materials or supplies used in the construction or repair of a

24. G. OSBORNE, supra note 1, § 12.4 at 736; Mechanics' Liens, supra note 2, at
141.

25. Central Constr. Co. v. Keefer, 182 Neb. 83, 85, 152 N.W.2d 117, 119 (1967).
"Any person who shall perform ... by virtue of... a contract... with the owner
• . . or his agents, shall have a lien . . ." NEB. REV. STAT. § 52-101 (Reissue 1978);
The contract may be special or parol, verbal or written, Barry v. Barry, 147 Neb.
1067, 1073, 26 N.W.2d 1, 5 (1947), express or implied. Id. NEB. REV. STAT. § 52-101
(Reissue 1978).

26. Mechanics' Liens, supra note 2, at 144; Proposed Uniform Mechanics' Lien
Law, supra note 2, at 1084.

27. T. B. DYSART, FORECLOSURES IN NEBRASKA § 150(b) at 139 (1929); Mechanics'
Liens, supra note 2, at 148.

28. L. HoucK, supra note 1, § 119 at 122; BLACK'S LAW DICTIONARY 1277 (5th ed.
1979).

29. Coates Lumber & Coal Co. v. Klaas, 102 Neb. 660, 663, 168 N.W. 647, 647-48
(1918); Way v. Cameron, 94 Neb. 708, 710, 144 N.W. 172, 173 (1913).

30. Walker v. Collins Const. Co., 121 Neb. 157, 159-60, 236 N.W. 334, 336 (1931);
Zarrs v. Keck, 40 Neb. 456, 463, 58 N.W. 933, 935 (1894); Foster v. Dohle, 17 Neb. 631,
633, 24 N.W. 208, 209 (1885). The object is to prevent collusion between the owner
and the contractor who may attempt to defraud a sub-contractor and to protect
those who have furnished material or performed labor on the building. Id.

31. Muenchau v. Swarts, 170 Neb. 209, 218, 102 N.W.2d 129, 134-35 (1960); Rose-
bud Lumber & Coal Co. v. Holms, 155 Neb. 459, 468-69, 52 N.W.2d 313, 319 (1952).

32. Muenchau v. Swarts, 170 Neb. 209, 218, 102 N.W.2d 129, 135 (1960).
33. NEB. REV. STAT. § 52-102 (Reissue 1978) (note the language pertaining to a

subcontractor performing labor or furnishing any materials to a contractor or any
subcontractor); Mechanics' Liens, supra note 2, at 138..
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building.3 4 The right of materialmen to maintain a lien, like that of
a subcontractor, for material furnished to a contractor, does not de-
pend on the agreement between the owner and contractor.35 Mate-
rialmen need only deliver the supplies with the good faith belief
that they will be used in the construction of the building.36

ANALYSIS

Ideal argued that Lambrecht's status was that of a subcontrac-
tor because he was contractually obligated to mix the cement re-
quired for the grain elevator and did so at the jobsite.37 Such
status would allow Ideal to file a lien as a materialman to a subcon-
tractor. This contention was based upon Zarrs v. Keck,38 where
the court held that a supplier to a subcontractor of a subcontractor
was entitled to a mechanic's lien.39 The factual situation in Zarrs
was similar to that in Ideal; however, the cases can be distin-
guished by noting the differences between Lambrecht's function
and that of the second subcontractor in Zarrs.

In Zarrs, the general contractor had sublet a portion of his
contract with the owner, including some plaster work, to Zarrs.
Zarrs employed Peterson & Ryan to do the plastering. Peterson &
Ryan bought their materials for that job from Howell. 40 Although
both Lambrecht and Peterson & Ryan were the same number of
steps removed from the owner,41 the distinction is that, unlike
Lambrecht, Peterson & Ryan not only mixed the plaster but also
did the plastering itself,42 thereby meeting the requirements of a
subcontractor. Thus, Howell, the materialman in the Zarrs case,
was entitled to the benefits of a mechanic's lien because he had
furnished materials to a subcontractor which had been used in the

34. BLACK'S LAW DIcTIoNARY, supra note 28, t 881.
35. Paxton & Vierling Steel Co. v. Barmore, 187 Neb. 54, 56, 187 N.W.2d 590, 591

(1971). See Comment, The "Forgotten Man" of Mechanics' Lien Laws-The Home-
owner, 61 HASTINGs L. J. 198, 214-15 (1964).

36. Walker v. Collins Constr. Co., 121 Neb. 157, 161-62, 236 N.W. 334, 336-37 (1931)
(lumber delivered to construct latrines rather than part of the main structure was
sufficient to obtain a lien); T. B. Watkins & Co. v. Kobiela, 84 Neb. 422, 428, 121 N.W.
448, 451 (1909); accord, Occidental Say. & Loan Ass'n v. Cannon, 184 Neb. 659, 666,
171 N.W.2d 166, 170 (1969). But see Rivett Lumber & Coal Co. v. Under, 113 Neb. 567,
573, 204 N.W. 77, 79 (1925).

37. 205 Neb. at 615, 289 N.W.2d at 195.
38. 40 Neb. 456, 58 N.W. 933 (1894). See Brief of Appellant, No. 42607, at 12, Ideal

Basic Indus., Inc. v. Juniata Farmers Coop. Ass'n, 205 Neb. 611, 289 N.W.2d 192
(1980).

39. Zarrs v. Keck, 40 Neb. 456, 461, 58 N.W. 933, 935 (1894).
40. Id. at 458-59, 58 N.W. at 934.
41. Compare note 11 and accompanying text sUpra with note 38 and accompa-

nying text supra.
42. Zarrs v. Keck, 40 Neb. 456, 458-59, 58 N.W. 933, 934 (1894).
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actual erection of the building by that subcontractor.4 3

The court in determining that Lambrecht was a materialman
rather than a subcontractor, found that although Lambrecht had
an agreement with Jarvis to mix all of the required cement, he was
not discharging a definite or substantial part of the prime con-
tract. 44 While the court observed that substantial work does not
necessarily entail entering the jobsite and doing the work there,45

it did not regard the act of furnishing cement, without performing
any of the labor involved in incorporating the materials into the
grain elevator, as substantial.46 Since the court found Lambrecht
to be a materialman and not a subcontractor, 47 Ideal was unable to
place itself in any position to be within the meaning of the stat-
ute.

4 8

In the alternative, Ideal contended that delivering the cement
to the jobsite should entitle it to a lien without regard to whether
the cement was furnished to a materialman as opposed to a sub-
contractor. 49 The court, however, rejected this contention, and
noted that the line of cases relied upon by Ideal for this proposi-
tion involved situations where materialmen had not only delivered
supplies to either a general contractor or a subcontractor but also
had delivered them at the jobsite.50

Although the stated intent of the lien laws is to protect materi-
almen,51 the court in Ideal seemed reluctant to construe these
laws broadly. It stated that it would be "engaging in judicial legis-
lation to extend the protection of the mechanic's lien to one more
remote than a materialman to a subcontractor. '52 On its face, this
attitude seems inconsistent with the express protection that the
statute offers to materialmen of subcontractors-no matter how far
removed they are from the general contractor.

43. Id. at 460-61, 58 N.W. at 934-35.
44. Ideal Basic Indus., Inc. v. Juniata Farmers Coop. Ass'n, 205 Neb. 611, 615, 289

N.W.2d 192, 195 (1980).
45. Id. at 615, 289 N.W.2d at 195.
46. Id. at 615-16, 289 N.W.2d at 195.
47. Id. at 616, 289 N.W.2d at 195.
48. Id. at 618, 289 N.W.2d at 196; NEB. REV. STAT. § 52-103 (Reissue 1978).
49. 205 Neb. at 616, 289 N.W.2d at 195.
50. Id. at 616, 289 N.W.2d at 195.
51. Wickes Corp. v. Frye, 202 Neb. 23, 31, 273 N.W.2d 663, 667 (1979).
52. 205 Neb. at 616, 289 N.W.2d at 195.
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DISPOSITION OF STATE SCHOOL LANDS: PETTIJOHN v.
BOARD OF EDUCATIONAL LANDS AND FUNDS

INTRODUCTION

The Nebraska Constitution grants the Board of Educational
Lands and Funds (Board) the power to manage the public school
lands which are held in trust by the State.5 3 Since 1867 sales and
leases of these lands have been regulated by statute.5 4 Initially,
the policy of the State was to sell the land and invest the pro-
ceeds. 55 Any tenants leasing the land at the time of the sale re-
ceived either the appraised value of improvements they erected on
the land or were allowed to remove those improvements within six
months after the sale.56 However, in 1897, this policy was changed
by the legislature, allowing the sale of school lands only under lim-
ited circumstances. 5 7 In 1899, the legislature further restricted
sales, confining the Board's authority almost entirely to leasing,58

and allowing the tenant to remove only those improvements which
were severable from the land.5 9 The possibility that the lands may
lie untended or be abused prompted the legislature to enact a stat-
ute that would encourage lessees to make improvements on the
land.60 The statute protected the lessee's investment by providing
that at the expiration of his lease, the improvements placed on the
land would be appraised and paid for by the new lessee.61 In 1965,
the legislature reinstated its original policy,62 authorizing the
Board to sell the lands at the expiration of the current leases. 63

In Banks v. Board of Educational Lands and Funds,64 the
court held that when school lands are sold, the lessee has the right
to compensation for improvements under both the leasing and

53. NEB. CONST. art. 7, § 6; Note, Nebraska School Land Leases 1951-, 31 NEB. L.
REV. 57, 57 (1952) [hereinafter referred to as School Land Leases].

54. Banks v. Board of Educ. Lands and Funds, 181 Neb. 106, 120, 147 N.W.2d 132,
140 (1966) (Carter, J., concurring).

55. Note, Property, Summary of Nebraska Law, 8 CREIGHTON L. REV. 180, 181
(1974) [hereinafter referred to as Summary of Nebraska Law] ; School Land Leases,
supra note 1, at 58.

56. 181 Neb. at 110, 147 N.W.2d at 134.
57. School Land Leases, supra note 53, at 58-9; Summary of Nebraska Law,

supra note 55, at 181.
58. School Land Leases, supra note 53, at 59.
59. 181 Neb. at 110, 147 N.W.2d at 134.
60. Summary of Nebraska Law, supra note 55, at 182.
61. 181 Neb. at 121, 147 N.W.2d at 140 (Carter, J., concurring). See Summary of

Nebraska Law, supra note 55, at 184.
62. See Pettijohn v. Board of Educ. Lands and Funds, 204 Neb. 271, 274, 281

N.W.2d 901, 904 (1979).
63. NEB. REV. STAT. § 72-257 (Reissue 1976).
64. 181 Neb. 106, 147 N.W.2d 132 (1966).
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sales statutes. 65 It was noted that the legislature had not provided
for an appraisal procedure for improvements. 66 In 1967 the legisla-
ture responded to this by enacting specific guidelines for the Board
to follow in determining the lessee's interest in the land.67

Under the statutory scheme, the lessee's compensable interest
is described as "the value which the improvements add to the
land".6 8 The court has indicated that compensation is available
whether or not the improvements are permanent or severable from
the land.69 The determination of a lessee's compensation for the
value which the improvements add to the land consists of balanc-
ing the interests of the lessee against the State's interest in pro-
tecting the trust property. In Board of Educational Lands and
Funds v. Rosenberger,70 the court limited the lessee's compensable
interest in improvements to the lesser of either the original cost to
the tenant for the improvements made or the difference between
the current fair market value of the land with the improvements
less the current fair market value of the land without the improve-
ments.71 The Nebraska Supreme Court, in Pettijohn v. Board of
Educational Lands and Funds,72 modified this formula, holding
that the cost of the improvement is not to be a limiting factor.7 3 To
support such reasoning required the court to over-rule
Rosenburger in part.74

FACTS AND HOLDING

Pettijohn involved the determination of the compensation due
Carleton Pettijohn, Jr. for the improvements he made on leased
school lands. 7 5 The Board decided to sell the property and gave
Pettijohn a list of compensable improvements he had made.7 6 Al-
though Pettijohn agreed that'the list was complete and accurate,

65. Id. at 112, 147 N.W.2d at 135.
66. Id. at 115-118, 147 N.W.2d at 138-39 (Brower, J., dissenting).
67. NEB. REV. STAT. § 72-240.18 (Reissue 1976).
68. NEB. REV. STAT. § 72-240.07 (Reissue 1976).
69. State v. Rosenberger, 187 Neb. 726, 728, 193 N.W.2d 769, 771 (1972). See Sum-

mary of Nebraska Law, supra note 55, at 183-84.
70. 187 Neb. 726, 193 N.W.2d 769 (1972).
71. Id. at 732, 193 N.W.2d at 773; including those improvements which may have

been purchased from a prior tenant. See Pettijohn v. Board of Educ. Lands and
Funds, 204 Neb. 271, 273, 281 N.W.2d 901, 903 (1979).

72. 204 Neb. 271, 281 N.W.2d 901 (1979).
73. Id. at 278-79, 281 N.W.2d at 906.
74. Id. at 280, 281 N.W.2d at 907.
75. Id. at 272, 281 N.W.2d at 903.
76. Id. at 273, 281 N.W.2d at 903-04. The list included a house, garage,

bunkhouse, barn, stock well, jet pump, automatic waterer, and underground piping.
Id. "The board shall ... develop a specific listing of permitted and nonpermitted
improvements .... Only those permitted improvements ... shall be considered

[Vol. 14
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the parties were unable to agree on the value of the improve-
ments.77 The Board then filed a petition in county court to have
appraisers determine the value of the improvements. 78 The ap-
praisers valued the improvements at $17,250, 79 an amount which
the Board considered excessive, and accordingly appealed to the
district court.80 At trial, the court instructed the jury to determine
the value of the improvements by considering their cost "less de-
preciation, obsolescence, and want of benefit to the land".81 The
jury returned a verdict of $15,700, and on motion of the Board, the
court further reduced this amount by $1,000.82 The reduction of the
award was due to the deletion of improvements which had specifi-
cally been granted on a conditional basis.8 3 The court awarded
Pettijohn attorney's fees and the fees for two of the appraisers. 84

The Board appealed this decision and Pettijohn cross-appealed. 85

The supreme court reversed and remanded,86 indicating that
the instructions on the method of determining the value of the im-
provements were incorrect.8 7 The court also held that the district
court did not have the authority to award attorney and appraiser's
fees against the State.8 8 In addition, the court recognized that the
Board has inherent powers to give conditional approval for im-
provements. 89

Both Pettijohn and the Board had specific claims on appeal. In
order to simplify the analysis of this case, the more important
claims and related facts will be discussed in separate sections of
the analysis.

in determining the value of the lessee's interest ... " NEB. REV. STAT. § 72-240.11
(Reissue 1976).

77. 204 Neb. at 273, 281 N.W.2d at 904.
78. Id. at 273, 281 N.W.2d at 904. Either the Board or the lessee may file the

petition when the value of permitted improvements cannot be agreed upon. NEB.

REV. STAT. § 72-240.13 (Reissue 1976).
79. 204 Neb. at 273, 281 N.W.2d at 904. 'The appraisers shall consider in deter-

mining the value of the permitted improvements the cost of the permitted improve-
ment less any depreciation, obsolescence and any want of benefit to the land." NEB.
REV. STAT. § 72-240.18 (Reissue 1976).

80. 204 Neb. at 273, 281 N.W.2d at 904. Either party may appeal from the valua-
tion set by the board of appraisers. NEB. REV. STAT. § 72-240.19 (Reissue 1976).

81. 204 Neb. at 278, 281 N.W.2d at 906. These instructions are taken directly
from NEB. REV. STAT. § 72-240.18 (Reissue 1976) which specifies the factors to be
considered by the appraiser in valuing improvements. See note 76 supra.

82. 204 Neb. at 274, 281 N.W.2d at 904.
83. Id. at 282-83, 281 N.W.2d at 908.
84. Id. at 274, 281 N.W. 2d at 904.
85. Id. at 272-73, 281 N.W.2d at 903.
86. Id. at 283, 281 N.W.2d at 908.
87. Id. at 278, 281 N.W.2d at 906.
88. Id. at 283, 281 N.W.2d at 908.
89. Id. at 282, 281 N.W.2d at 908.
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ANALYSIS

Valuation of Improvements

Pettijohn maintained that the trial court was correct in in-
structing the jury to use section 72-240.18(1)90 in placing a value
upon improvements whose value was disputed by the parties.91

The Board, however, relied on the "double limitation rule" as set
out in Rosenberger, urging that the proper measure is the lesser of
the actual cost to the lessee of the improvements or the value
which they add to the land.92 The Nebraska Supreme Court held
that neither party's valuation method was correct and presented
an alternative formula.93

The court held that a lessee's compensable interest in dis-
puted improvements is now assessed by computing the difference
between the current fair market value of the land with the im-
provements and the fair market value without the improvements.94

The court pointed out that under the Rosenburger formula the
compensable interest would be limited by the lessee's cost,95 a lim-
itation not expressed in the statute.96 The court also felt that the
language of section 72-240.18(1), read as a jury instruction, would
effectuate the same result and over-emphasize cost as a determi-
native factor.97

The court, nevertheless, indicated that cost is of continuing
relevance in determining a lessee's compensation.98 It appears as
though the court's position is that the factors set out in the statute
are not meant to be exclusive. 99 The court indicated that increased
benefit to the land and the utility of the improvements are also sig-
nificant. l0 0

90. Id. at 274, 281 N.W.2d at 904. See note 79 supra.
91. NEB. REV. STAT. § 72-240.22 (Reissue 1976). The formula stated in the opin-

ion refers only to those improvements whose value is in dispute, as the statutes
require only those which they do not agree upon to be appraised.

92. 204 Neb. at 278, 281 N.W.2d at 906. The trial court refused to accept these
instructions when offered by the Board, Id. at 278, 281 N.W.2d at 906, stating that a
cost limitation should not be placed on the value of improvements. Brief of Appel-
lee, No. 41977, at 15, Pettijohn v. Board of Educ. Lands and Funds, 204 Neb. 271, 281
N.W.2d 901 (1979).

93. 204 Neb. at 278, 281 N.W.2d at 906.
94. Id. at 280, 281 N.W.2d at 907.
95. Id. at 278, 281 N.W.2d at 906.
96. See NEB. REV. STAT. § 72-240.07 (Reissue 1976).
97. 204 Neb. at 278, 281 N.W.2d at 906. Guidelines to this effect had been specifi-

cally requested in Banks. 181 Neb. at 124, 147 N.W.2d at 142 (Carter, J., concurring).
98. 204 Neb. at 279, 281 N.W.2d at 906.
99. See id.

100. 204 Neb. at 279, 281 N.W.2d at 906.
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The court retreated from it's decision in Rosenberger by noting
that a cost limitation factor would cause evidentiary problems, re-
quiring proof of cost as the basis for evaluation. 10 1 It is apparent
that the court recognized that situations will arise, as in Pettijohn,
where a lessee would be unable to prove the actual cost of long-
standing improvements due to "lapse of time, lost and destroyed
records, and unavailable witnesses."1 0 2 The court emphasized that
evidence of value is relevant only when it indicates the value of the
improvement to the land.10 3 In this regard, the court held that evi-
dence of the assessed value of the improvements contained in Pet-
tijohn's 1976 property tax was relevant and clearly admissible. 1°4

The primary discussion in the dissenting opinion in Petti-
john10 5 suggests that the majority sanctioned a violation of the
State's fiduciary duty as trustee of the school lands. 0 6 Judge Mc-
Cown's dissent asserts that the "double limitation rule" in Rosen-
berger'0 7 affords ample protection for the interests of the
beneficiaries. 0 8 Since the land is property of the trust,0 9 any in-
crease in value of the land due to the improvement being installed
should also become part of the trust res." 0

This dissent noted that a lessee's compensable interest in per-
mitted improvements is actually a limited right to recover the
amount invested by the lessee."' This includes the reasonable
value of labor expended, materials, and cost involved in the instal-
lation of the improvements. 1 2 Judge McCown observed that to
permit a lessee to acquire a compensable interest in excess of this
amount is to grant the lessee an interest in the land itself.113 This
was argued by the dissent to be a violation of the State's duty as

101. Id. at 278, 281 N.W.2d at 906.
102. Id. The Board now allows a lessee to include an estimate of his cost where

proof of his actual cost is not ascertainable. Id.
103. Id. at 280, 281 N.W.2d 901, 907 (1979).
104. Id.
105. 204 Neb. at 285, 281 N.W.2d at 911 (McCown, J., concurring in part, dissent-

ing in part).
106. See Kelly v. Board of Educ. Lands and Funds, 204 Neb. 286, 291, 281 N.W.2d

909, 912 (1979) (McCown, J., dissenting). The Kelly and Pettijohn cases were de-
cided on the same day. Id. at 287, 281 N.W.2d at 910. In Pettijohn, Judge McCown
adopts the reasoning of his dissent in Kelly. Pettijohn v. Board of Educ. Lands and
Funds, 204 Neb. at 285, 281 N.W.2d at 909.

107. See text accompanying note 71 supra.
108. 204 Neb. at 291, 281 N.W.2d at 912.
109. Ebke v. Board of Educ. Lands and Funds, 154 Neb. 244, 247, 47 N.W.2d 520,

522 (1951).
110. 204 Neb. at 289, 281 N.W.2d at 911.
111. Id. at 290, 281 N.W.2d at 912.
112. Id.
113. See id. at 287-88, 281 N.W.2d at 911.
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trustee. 114

The dissent pointed out that the legislature has defined the
term "improvement" broadly, not making any distinction between
those which are severable from the land, and those which are actu-
ally a part of the land.115 While assessing the value of a severable
improvement apart from the land poses no difficulty, the valuation
of permanent improvements is more troublesome. 116 This is be-
cause any increase in the value of a permanent improvement also
becomes a part of the increased value of the land."7 The dissent
indicated that the legislature overlooked the problems which could
arise from the valuation of these improvements. 18 It stated that to
allow the lessee to recover more than his original investment, actu-
ally gives him an interest in the land, when all he should receive is
an interest in the improvements. 1 9 The dissent concluded that
there is no justification in trust law to allow a lessee the right to
recover any amount without establishing the value of his original
investment.

120

The situation in Kelly v. Board of Educational Lands and
Funds, decided concurrently with Pettijohn, is an excellent exam-
ple of this problem.121 The lessees in Kelly constructed an earthen
dam which cost $1,200.122 The United States Department of Agri-
culture contributed $212.50 to the project which made the lessee's
total investment only $987.50.123 The district court awarded the les-
sees $2,900.124 The combination of the appreciation of the improve-
ment and the value which that improvement added to the land was
three times greater than the lessee's original investment. 25 On
appeal the Nebraska Supreme Court reversed on the ground that
the jury instructions did not state the proper measure of the plain-
tiffs compensatory interest. 26

Judge McCowan's dissent noted that since the dam is part of
the land, any appreciation in the value of the improvement results

114. 204 Neb. at 291, 281 N.W.2d at 912.
115. Id. at 288, 281 N.W.2d at 911.
116. See id. at 290, 281 N.W.2d at 912.
117. 204 Neb. at 290, 281 N.W.2d at 912.
118. See id. at 287-88, 281 N.W.2d at 912.
119. 204 Neb. at 291, 281 N.W.2d at 912.
120. Id.
121. 204 Neb. 286, 281 N.W.2d 909.
122. Id. at 287, 281 NW.2d at 910.
123. Id.
124. Id. at 286, 281 N.W.2d at 910.
125. Id. at 290, 281 N.W.2d at 912 (McCown, J., concurring in part, dissenting in

part).
126. Id. at 287, 281 N.W.2d at 910.
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in an appreciation of the land. 127 It added that if the lessee is com-
pensated for not only the value of the improvement but also the
increased value of the land, separate from that improvement, then
the trust held by the State is deprived of its interest in that prop-
erty.

128

It appears evident to this author that both the majority and
dissent have proposed valid arguments in support of their theories.
While it is clear that the State and the lessee have distinct rights in
the improvements, 129 the responsibility for maintaining a proper
balance of these rights will continue to rest in the hands of the
court.

30

Board of Educational Lands and Funds Power

On cross-appeal Pettijohn claimed that the district court erred
in sustaining the Board's motion to strike several of the improve-
ments from the list as noncompensable. 13' In 1967, Pettijohn had
obtained the Board's approval to drill a new well and install a wa-
tering system on the land. 132 Since these items, included on the
list of permitted improvements, 33 were agreed upon more than
two years prior to trial, Pettijohn contended that the Board should
not have been allowed to amend the list during the trial.13 4 The
court disposed of this contention stating that public policy sup-
ported allowing the Board the right to amend the list to show the
correct status of the improvements. 35 The court justified this deci-
sion, noting that if Pettijohn did not agree to the list as amended,
he had the right to seek relief in district court in the form of a de-
claratory judgment. 136 However, since the district court sustained
the motion to strike the improvements, Pettijohn was effectively
denied the right to a declaratory judgment.137

127. Id. at 290, 281 N.W.2d at 912 (McCown, J., concurring in part, dissenting in
part).

128. Id.
129. See text accompanying notes 68 & 110 supra.
130. See Banks v. Board of Educ. Lands and Funds, 181 Neb. 106, 126-27, 147

N.W.2d 132, 143 (1966) (Carter, J., concurring).
131. 204 Neb. at 282, 281 N.W.2d at 908.
132. Id. at 282, 281 N.W.2d at 908.
133. See note 76 supra. See NEB. REV. STAT. § 72-240.07 (Reissue 1976).
134. 204 Neb. at 282, 281 N.W.2d at 908.
135. Id. at 283, 281 N.W.2d at 908.
136. Id.; NEB. REV. STAT. § 72-240.11 (Reissue 1976).
137. If the parties are unable to agree on a list of permitted items, an action may

be brought in district court for a declaratory judgment. Once a list is compiled, the
Board is to appraise the improvements. If the value of the improvements to the
land cannot be agreed upon, either party may file a petition in county court which
will appoint a board of appraisers to value the improvements. If either party is
dissatisfied with the appraiser's award, he may appeal to the district court. NEB.
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Pettijohn also claimed that conditional approval of improve-
ments cannot be granted and later revoked.1 38 Pettijohn argued
that the Board only has the authority to designate an improvement
as either permitted or nonpermitted. 13 9 However, the majority
stated that the Board has inherent powers supplementing the spe-
cific powers granted by the legislature to manage the school
lands.140 Chief Judge Krivosha, in his dissent, however, argued for
a strict construction of section 72-240.07 which states that: "Before
any. . . improvements ... are placed upon school lands... writ-
ten approval must be obtained from the Board ... and such im-
provements where approval is secured shall be called permitted
improvements .... 141 This dissent noted that there is no author-
ity for the Board to grant approval for an improvement and then to
declare it noncompensable1 42 To imply that the Board has pow-
ers beyond those granted by the statute, in effect, defeats the legis-
lative intent to compensate a lessee for the value that the
improvement adds to the land.

Attorney and Appraiser Fees

On appeal, the Board claimed that the trial court erred in
awarding attorney and appraiser fees to Pettijohn.143 The Board
relied on Ebke v. Board of Educational Lands and Funds'44 which
held that the recovery of attorney's fees is allowed only if provided
by statute or where it has been standard procedure. 145 In Petti-
john the supreme court stated that there was no statutory basis for
the trial court's award.146 Some background of the legislative his-
tory concerning the awarding of attorney and appraiser fees is re-

REV. STAT. § 72-240.10 to .22 (Reissue 1976). The problems posed by deviations from
this prescribed procedure are readily apparent. It is reasonable to assume that the
legislature intended to have the valuation process contingent upon the Board and
the lessee having agreed on the improvements to be compensated. The lessee may
then rely on that list and be assured of receiving compensation for the improve-
ments. If the Board is allowed to change the list, as in Pettijohn, any prior agree-
ment would be rendered worthless. In light of the court's decision, it may now be in
the lessee's best interest to obtain a declaratory judgment regardless of whether an
agreement has been reached. Only then will he be secure in the fact that the Board
will not unilaterally request to have improvements deleted after the valuation proc-
ess has begun.

138. 204 Neb. at 283, 281 N.W.2d at 908.
139. Id.
140. Id.
141. Id. at 284, 281 N.W.2d at 909 (Krivosha, C. J., dissenting).
142. Id.
143. 204 Neb. at 281, 281 N.W.2d at 907.
144. 159 Neb. 79, 65 N.W.2d 392 (1954).
145. Id. at 96-97, 65 N.W.2d at 402.
146. 204 Neb. at 282, 281 N.W.2d at 908.
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quired to understand this portion of the court's opinion. 147 Section
72-240.19 (1) of the Nebraska statutes enacted in 1967, provides that
appeals from decisions of the board of appraisers are governed by
sections 76-715 to 76-721 which relate to eminent domain proceed-
ings and grant the court discretion to allow attorney and appraiser
fees.

The court stated that the question is whether by the enact-
ment of section 72-240.19, the legislature intended to adopt the
amended provisions of section 76-720.148 In so doing the court over-
looked the fact that the legislature could have omitted section 76-
720 from section 72-240.19 if it did not intend the court to have dis-
cretion regarding the allowance of fees. 149 A general principle of
statutory construction is that whenever the legislature amends a
statute, the obvious intent is to change the existing law. 15 0

The underlying theory of section 76-720 is to protect the lessee
from indiscriminate appeals of the Board, who could, if not for this
statute, appeal any appraisal by the county court without incurring
any legal fees.151 Upon reviewing the legislative history of section
76-720, the court took note of a statement made by one of the pro-
ponents of the bill. 52 The main thrust of this statement was that
since the improvements were not the property of the state, the
trust fund would be hurt if the state paid the fees.153 As the lan-
guage utilized by the legislature was clearly unambiguous, it was
inappropriate for the court to refer to these sources to interpret the
statute. 54 Further, the statements of an individual legislator
should not be allowed to nullify the effect of a statute. 155 Since the
clear intent of the statute is to allow the court discretion to award
such fees, the court should have allowed the trial court's award of
fees to stand.

147. Id. at 281, 281 N.W.2d at 907.
148. 204 Neb. at 281-82, 281 N.W.2d at 907.
149. See Ledwith v. Bankers Life Ins. Co., 156 Neb. 107, 120, 54 N.W.2d 409, 418

(1952). "The intent of the legislature is expressed by omission as well as inclusion."
Id.

150. Mogis v. Lyman-Richey Sand & Gravel Corp., 189 F.2d 130, 141 (8th Cir.
1951); Hills v. Burnett, 172 Neb. 370, 373-74, 109 N.W.2d 739, 742 (1961); Ledwith v.
Bankers Life Ins. Co., 156 Neb. 107, 121, 54 N.W.2d 409, 419 (1952).

151. Brief of Appellee, No. 41977, at 21, Pettijohn v. Board of Educ. Lands and
Funds, 204 Neb. 271, 281 N.W.2d 901 (1979).

152. 204 Neb. at 282, 281 N.W.2d at 907-08.
153. Id. at 282, 281 N.W.2d at 908.
154. Fitzgerald v. Kuppinger, 163 Neb. 286, 292-93, 79 N.W.2d 547, 552 (1956); Led-

with v. Bankers Life Ins. Co., 156 Neb. 107, 114-15, 54 N.W.2d 409, 416 (1952).
155. McComb v. C.A. Swanson & Sons, 77 F. Supp. 716, 732 (D. Neb. 1948).
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CONCLUSION

The greater portion of this decision revolved around the
court's interpretation of the statutes pertinant to the different is-
sues. Although the court's revised formula for assessing a lessee's
compensable interest in improvements seems definitive, in light of
the strong dissenting opinion, the issue will presumably be subject
to further litigation. The court's determination that the Board has
powers which extend beyond those granted by the legislature
should also lend itself to subsequent action. In regard to the
court's resolution of the awarding of fees, the fallacies of the logic
applied to reach it's result seem evident. This decision should not
serve as precedent for future challenges, rather, it should serve as
a basis for attempts to clarify the meaning and application of the
statutes discussed in this decision.

EMINENT DOMAIN: FOREMAN & CLARK OF NEBRASKA,

INC. v. CITY OF OMAHA

INTRODUCTION

Eminent domain is the inherent power of the state 5 6 to con-
demn private property for public use 157 without the owner's con-
sent. 5 8 This power, although existing independently of any state
or federal constitution, 159 may not be exercised arbitrarily. 160 The
Nebraska Constitution limits this power by directing that "[tihe
property of no person shall be taken or damaged for public use
without just compensation .... ,,161 The procedures by which the
power of eminent domain may be exercised in Nebraska are regu-

156. Heppe v. Department of Roads and Irrigation, 162 Neb. 403, 408, 76 N.W.2d
255, 259 (1956); J. NOWAK, R. ROTUNDA & J. YOUNG, HANDBOOK ON CONSTITUTIONAL
LAW 437 (1978).

157. Department of Roads v. Dillon, 175 Neb. 350, 356, 121 N.W.2d 798, 802 (1963);
Van Patten v. City of Omaha, 167 Neb. 741, 747, 94 N.W.2d 664, 668 (1959).

158. Krambeck v. City of Gretna, 198 Neb. 608, 614, 254 N.W.2d 691, 694 (1977);
Nagle v. City of Grand Island, 144 Neb. 67, 69, 12 N.W.2d 540, 541 (1943); E. MCQUIL-
LAN, MUNICIPAL CORPORATIONS § 32.02 (3d ed. 1977).

159. D. HAGMAN, URBAN PLANNING AND LAND DEVELOPMENT CONTROL LAW § 173
at 311 (1975). See E. McQuILLAN, supra note 134, at § 32.02; Lenhoff, Development of
the Concept of Eminant Domain, 42 COLUM. L. REV. 596, 597 (1942); Stoebuck, A

General Theory of Eminent Domain, 47 WASH. L. REV. 553, 555 (1972).
160. Comment, Condemnation and Confusion-The Date of Valuation in Iowa's

Eminent Domain Procedure, 59 IOWA L. REV. 701, 701 (1974).
161. NEB. CONST. art. 1, § 21; Department of Roads v. Dillon, 175 Neb. 350, 356, 121

N.W.2d 798, 802 (1963); Ballantyne Co. v. City of Omaha, 173 Neb. 229,244, 113 N.W.2d
486, 495 (1962). See Heppe v. Department of Roads and Irrigation, 162 Neb. 403, 408,
76 N.W.2d 255, 259 (1956); Consumers Public Power District v. Eldred, 146 Neb. 926,
931, 22 N.W.2d 188, 192 (1946).
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lated by statutes' 62 intended to provide the means to carry out the
constitutional mandate to ensure reasonable compensation for the
property taken. 163 Despite this constitutional mandate, the Ne-
braska Supreme Court, in Foreman & Clark of Nebraska, Inc. v.
City of Omaha,164 affirmed a verdict which valued the property be-
ing taken at zero dollars,165 even though the petition for condemna-
tion alleged a value of $17,000 and county court appraisers had
valued the property at $70,000.166 In the process, the court created
a question as to the proper date of valuation for determining just
compensation.

167

FACTS

Foreman & Clark involved a dispute over the value of a lease-
hold interest held by Foreman & Clark, in the building where it
operates its business. Following the City of Omaha's purchase of
that building, the city instituted proceedings to condemn the lease-
hold interest.168 The appraisers, appointed by the county court,
awarded Foreman & Clark $70,000.169 This prompted the city to ap-
peal to the district court. 170 In its petition, the city alleged that the
fair market value of the leasehold interest on September 19, 1974,
the date of taking, was $17,000. Foreman & Clark, however, re-
mained in possession until January 1, 1975.171 The parties stipu-
lated to this later date as the date of valuation.172

During the trial, the city introduced conflicting evidence on the
value of the leasehold as of the stipulated valuation date. One wit-
ness testified that the value was $19,233,173 while another claimed

162. NEB. REV. STAT. § 76-701 to -725 (Reissue 1976). See 11 E. McQUULAN, supra
note 134, at § 32.11.

163. Keller v. Department of Roads, 184 Neb. 853, 856, 172 N.W.2d 782, 785 (1969).
164. 203 Neb. 746, 280 N.W.2d 892 (1979).
165. Foreman & Clark, Inc. v. City of Omaha, 203 Neb. 746, 749, 751, 280 N.W.2d

892, 894, 895 (1979).
166. Id. at 748, 280 N.W.2d at 893, 895.
167. The United States Supreme Court has interpreted just compensation to

mean ". .. a compensation that would be just in regard to the public as well as in
regard to the individual." Bauman v. Ross, 167 U.S. 548, 570 (1897) [emphasis ad-
ded] ; Note, Benefits and Just Compensation in California, 20 HASTINGS L J. 764, 769
(1969).

168. 203 Neb. at 747, 280 N.W.2d at 893.
169. Id. at 751, 280 N.W.2d at 895 (McCown, J., dissenting). The "... amount

was the value of the leasehold over and above the amount due as rent upon the
balance of the term of the lease." Id. at 753, 280 N.W.2d at 895-96.

170. Id. at 747-48, 280 N.W.2d at 893.
171. Id. at 748, 280 N.W.2d at 893.
172. Id. at 750, 280 N.W.2d at 894.
173. Id. at 751, 280 N.W.2d at 895. This testimony is in regard only to the fixtures

which could not be removed by Foreman & Clark. Brief of Appellee, No. 41966, at 13,
Foreman & Clark, Inc. v. City of Omaha, 203 Neb. 746, 280 N.W.2d 892 (1979). How-
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the leasehold had no value.174 Foreman & Clark objected to the
latter testimony on the basis of improper foundation, but failed to
object on the grounds that the city had admitted in its petition that
the value of the leasehold was at least $17,000.175 Foreman & Clark
also failed to ask the court to instruct the jury on the city's pleaded
value. 176 The court instructed the jury to use January 1, 1975 as the
relevant date for determining the value of the leasehold interest. 177

After the verdict of "no dollars", Foreman & Clark moved for a
new trial, asserting that the value alleged in the city's petition was
a judicial admission that the property was worth at least $17,000.178

The district court granted the motion for a new trial.179 On appeal
by the city, the supreme court reversed the decision.180 The court
held that since the city's petition had not been introduced into evi-
dence, it was irrelevant and a new trial could not be based on the
city's statements therein. 181 The court also stated that the city's
admission that the leasehold was worth $17,000 in September, 1974,
was not an admission that it had any value in January, 1975, and
the latter date, in the court's view, was the proper date for valua-
tion because the parties had so stipulated.182 Therefore, the court
found that the trial court had abused its discretion in granting a
new trial.183 The court remanded the case with instructions to re-
instate the jury verdict. 84

ever, fixtures are not to be valued independently, but are to be considered when
determining the value of a leasehold interest. Bank of Brule v. Harper, 141 Neb. 616,
627, 4 N.W.2d 609, 615 (1942). It would seem more equitable to allow for compensa-
tion of immovable fixtures, separately from the value of the leasehold interest. Cf.
Schnaible v. City of Bismarck, 275 N.W.2d 859, 864 (N.D. 1979).

174. Id. at 751, 280 N.W.2d at 895 (McCown, J., dissenting). The witness testified
.. that the leasehold had no value because the difference between the rental still

due under the remaining portion of the lease and the reasonable value of the lease-
hold was zero." Id. at 748, 280 N.W.2d at 893.

175. Id. at 748-49, 280 N.W.2d at 893-94. The court at this point noted that no
objection had been made by Foreman & Clark. Id. at 748, 280 N.W.2d at 893.

176. Id. at 748-49, 280 N.W.2d at 893-94. It is important to note that the court's
instructions to the jury included the fact that the condemnation proceedings began
in September, 1974, but that the city did not take possession of the property until
January 1, 1975. The jury was also informed that the lease was valid until February
of 1978. This information was essential since the jury was instructed to measure the
damages as the "difference between the rental value of the remainder of the term
and the rent reserved in the lease." Id. at 748, 280 N.W.2d at 893.

177. Id. at 749, 280 N.W.2d at 894.
178. Id.
179. Id.
180. Id.
181. Id.
182. Id. at 750, 280 N.W.2d at 894.
183. Id. at 751, 280 N.W.2d at 895.
184. Id.
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BACKGROUND

The general rule is that a property owner is entitled to the fair
market value of the property at the time of the taking.185 A lessee
is entitled to be treated as the owner for all purposes of valua-
tion.

186

The majority of jurisdictions designate a specific time for valu-
ation of the property. 187 There is, however, conflict between the
states regarding the time at which the "taking" occurs.18 8 Among
the various interpretations are the time of trial, 189 the time of filing
the award by the commissioners, 190 and the time at which the con-
demnor filed the bond and made the deposit.' 91 In Nebraska,
neither the eminent domain statutes nor the constitution suggest a
specific date for vaulation of the property being condemned. 192

The Nebraska Supreme Court has held that the time of taking for
purposes of valuation is the date of filing the condemnation peti-
tion.193 As this is the first step toward devoting the property to

185. D. HAGMAN, supra note 4, § 183 at 33. Fair market value is defined as fol-
lows: "the price which property would bring at the time of taking if offered by a
willing seller who is not obligated to sell to a willing buyer who is not obligated to
buy." Id., § 183 at 331-32; 11 E. McQUILLIN, supra note 134, § 32.97 at 525; Condemna-
tion and Confusion, supra note 136, at 703.

186. Polasky, The Condemnation of Leasehold Interests, 48 VA. L. REV. 477, 479
(1962). Cf. NEB. REV. STAT. § 76-701(2) (Reissue 1976) (defining condemnee as in-
cluding lessee).

187. 1 L. ORGEL, VALUATION UNDER THE LAw OF EMINENT DOMAIN § 21 at 96-98
(2d ed. 1953).

188. 11 E. McQuILAN, supra note 134, § 32.97 at 524; Condemnation and Confu-
sion, supra note 136, at 703.

189. Williams v. City and County of Denver, 147 Colo. 195, -, 363 P.2d 171, 173
(1961); Graham v. City of Duncan, 354 P.2d 458, 462 (Okla. 1960). Foreman & Clark,
Inc. was tried December 12, 13, and 14, 1977. Brief of Appellee, No. 41966, at 3, Fore-
man & Clark, Inc. v. City of Omaha, 203 Neb. 746, 280 N.W.2d 892 (1979).

190. State v. Pahl, 257 Minn. 177, 182, 100 N.W.2d 724, 728 (1960); Pardeeville Elec.
Light Co. v. Public Serv. Comm'n, 238 Wis. 97, 109-10, 297 N.W. 394, 398-99 (1941); The
Board of Commissioners granted the award of $70,000 on November 14, 1974. Brief
of Appellee, No. 41966, at 2, Foreman & Clark, Inc. v. City of Omaha, 203 Neb. 746,280
N.W.2d 892 (1979).

191. Aycock v. Houston Lighting & Power Co., 175 S.W.2d 710, 715 (Tex. Civ. App.
1943). The city deposited an amount of $70,000.00 with the court on December 11,
1974. Brief of Appellee, No. 41966, at 2, Foreman & Clark, Inc. v. City of Omaha, 203
Neb. 746, 280 N.W.2d 892 (1979).

192. NEB. CONST. art. 1, § 21; NEB. REV. STAT. § 76-701 to -725 (Reissue 1976).
193. Langheim v. City of Seward, 200 Neb. 740, 743, 265 N.W.2d 446, 449 (1978)

(the jury verdict was less than the appraiser's award, but on appeal the supreme
court found the proper date for damages was the date of filing the condemnation
petition); Burt County Pub. Power Dist. v. Burt County Rural Pub. Power Dist., 163
Neb. 1, 16, 77 N.W.2d 773, 783 (1956); Platte Valley Pub. Power & Irrigation Dist. v.
Armstrong, 159 Neb. 609, 616, 68 N.W.2d 200, 206 (1955) (plaintiff argued that the
defendant was allowed to present evidence as of the date the award had been de-
posited in county court, and that the jury had been erroneously instructed to fix
damages as of that date. The supreme court found merit in this contention stating
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public use, this date would seem to be fair to all parties con-
cerned.

9 4

Problems arise, for both the condemnor and the condemnee,
when the date of taking and the date of valuation are not the same.
One of the problems relates to the fluctuating values of real es-
tate.195 Since Nebraska adopts the date the petition is filed as the
date of valuation, it would seem that a post-petition increase or de-
crease in the value of property would not affect the amount of com-
pensation to be paid.

ANALYSIS

In Foreman & Clark the date was altered because of the stipu-
lation between the parties, changing the relevant date for valua-
tion from the date the petition was filed to the date on which the
condemnee gave up possession. 196

By instructing the jury that the valuation date was January 1,
1975,197 the district court, in effect, allowed the stipulation between
the parties to supercede the city's petition. The usual course of
procedure would have been to bind the city to the allegations in
the petition.198 As noted earlier, the law is clear that the proper
date for valuation is when the petition is filed. 199 Permitting the
parties to stipulate to a valuation date other than the date of filing
of the petition, is clearly contrary to Nebraska law.20 0 The court
should have disregarded the stipulation.20 1 The fact that the city

that it has long been the rule in this jurisdiction that damages are computable at
the time of taking which is deemed to occur when the petition for condemnation is
filed. It was also found that the admission of such evidence and direction to the
jury was erroneous, but since the record clearly indicated the market value had not
fluctuated between the different times, the court found the evidence was not preju-
dicial to the plaintiff. Id.); Missouri Pac. Ry. Co. v. Hays, 163 Neb. 224, 229, 18 N.W.
51, 53 (1883).

194. 3 J. SACKMAN, NICHOLS, THE LAw OF EMINENT DOMAIN § 8.5[21 at 8-108 (rev.

3d ed. 1979).
195. State Highway Comm'n v. Grenko, 80 N.M. 691, -, 460 P.2d 56, 58 (1969);

Condemnation and Confusion, supra note 136, at 703. For example, if a particular
piece of property was to increase in value after the "taking", the condemnee would
have to pay a higher market value than expected; similarly, if the property depreci-
ated in value, the condemnee would receive an amount less than the market value
when the property was taken.

196. 203 Neb. at 749-50, 280 N.W.2d at 894.
197. Id. at 749, 280 N.W.2d at 894.
198. Kollbaum v. K & K Chevrolet, Inc., 196 Neb. 555, 561, 244 N.W.2d 173, 177

(1976).
199. See note 193 and accompanying text supra.
200. Id.
201. City of Omaha Human Relations Dep't v. City Wide Rock & Excavating Co.,

201 Neb. 405, 407, 268 N.W.2d 98, 101 (1978); North Platte Lodge B.P.O.E. v. Board of
Equalization, 125 Neb. 841, 844, 252 N.W. 313, 314 (1934). The fact that the city al-
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allowed Foreman & Clark to remain in possession can not be con-
strued as grounds to allow the January 1, 1975 date to stand. Fore-
man & Clark was legally entitled to remain in possession until the
city was ready to begin work on that property.20 2 The supreme
court noted that neither party assigned as error the reliance on the
stipulated date.20 3

The objection made by Foreman & Clark to the introduction of
the valuation testimony, although not specific, should have alerted
the court to the fact that evidence in contradiction to the city's
pleadings was being admitted.20 4 The court recognized that the
city admitted the value of the leasehold on September 19, 1974 to
be $17,000.205 The court also took note that Foreman & Clark did
not submit instructions that the jury take the city's allegation into
account.

20 6

The court stated that because Foreman & Clark failed to intro-
duce the evidence of value as alleged in the city's petition and to
request an instruction on that matter, Foreman & Clark was not in
a position to claim error.20 7 Usually, the failure to request certain
jury instructions will preclude counsel from raising an objection
after they have been submitted.20 8 However, failure to object does
not bar the court from considering plain error in this situation.20 9

The pleadings in an action are before the court and constitute a
part of its proceedings without being introduced into evidence.210

They may also be commented upon before the jury in the same
manner as any other fact which has been presented before the

lowed Foreman & Clark to remain in possession should not be construed as grounds
to allow the January 1, 1975 date to stand.

202. Morris v. Washington County, 72 Neb. 174, 180, 100 N.W. 144, 147 (1904)
(landowner may not be compelled to give up his property until compensation has
been made sure). The condemnor shall not dispossess the condemnee until the
condemnor is ready to devote the property to a public use. .. " NEB. REV. STAT.
§ 76-714 (Reissue 1976) (emphasis added).

203. 203 Neb. at 750, 280 N.W.2d at 894.
204. See Langenheim v. City of Seward, 200 Neb. 740, 745, 265 N.W.2d 446, 450

(1978); NEB. REV. STAT. § 27-103(l)(a) (Reissue 1979). "In case the ruling is one
admitting evidence, a timely objection or motion to strike appears of record, stating
the specific ground of objection, if a specific ground was not apparent from the con-
text." Id.

205. 203 Neb. at 748, 280 N.W.2d at 894.
206. Id. at 749, 280 N.W.2d at 894.
207. Id. at 749-50, 280 N.W.2d at 894.
208. McCready v. Al Eighmy Dodge, 197 Neb. 684, 687, 250 N.W.2d 640, 642 (1977);

Barta v. Betzer, 190 Neb. 752, 754, 212 N.W.2d 352, 354 (1973).
209. Connor v. Department of Roads, 175 Neb. 140, 146,120 N.W.2d 916, 920 (1963);

NEB. REV. STAT. § 27-103(4) (Reissue 1979). "Nothing in this rule precludes taking
notice of plain errors affecting substantial rights although they were not brought to
the attention of the judge." Id.

210. Bonacci v. Cerra, 134 Neb. 476, 483, 279 N.W. 173, 176 (1938).
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court.
2 1 1 While it is true that a party may not claim error due to the

failure on its part to introduce evidence, the court has previously
held that the allegiations within a pleading are in evidence and
may be used for any legitimate purpose. 212 Therefore, the court's
argument for allowing the date stipulated to stand, as opposed to
the date specified by law, as the proper date for valuation, is with-
out justification.

The supreme court held that the city's statement in its plead-
ing was not a judicial admission in this case because the parties
had stipulated to a different date.2 13 The court's analysis, based on
that theory, is in accordance with the rule that a pleading which
has been superceded by a stipulation is only evidence of the facts
alleged and must be weighed by the jury as any other evidence
would be.2 14 If the court had found the stipulation to be invalid, it
presumably would have held that the allegation in the city's plead-
ings was a judicial admission.

The general rule is that matters contained in the pleadings are
judicial admissions.2 1 5 A judicial admission waives the right of
controversy and conclusively concedes for the purpose of litigation
that the proposition is true.216 The court is not at liberty to refuse
to consider admissions in the pleadings. 217

Parties usually enter into stipulations to save time, trouble,
and expense during the trial.2 18 These agreements need not al-
ways be enforced as they are not binding contracts. 2 19 A court has
the power to set aside a stipulation, and that power should be exer-
cised where adherence to the stipulation works an injustice.220

211. See McKinney v. County of Cass, 180 Neb. 685, 692, 144 N.W.2d 416, 421
(1966) (the court held that it is mandatory for the trial court to correctly instruct the
jury on the issues presented by the pleadings).

212. Bushon v. Fallon, 169 Neb. 544, 545, 100 N.W.2d 200, 202 (1960); Krueger v.
Krueger, 169 Neb. 82, 90, 98 N.W.2d 360, 365 (1959); Gibson v. Koutsky-Brennan-Vana
Co., 143 Neb. 326, 328, 9 N.W.2d 298, 300 (1943).

213. 203 Neb. at 750, 280 N.W.2d at 894.
214. Id. at 749, 280 N.W.2d at 894.
215. Cook v. Beermann, 202 Neb. 447, 448, 276 N.W.2d 84, 85 (1979); Bonacci v.

Cerra, 134 Neb. 476, 481-82, 279 N.W. 173, 176 (1938).
216. Sempek v. Sempek, 198 Neb. 300, 304, 252 N.W.2d 284, 288 (1977); Knuth v.

Singer, 174 Neb. 182, 189, 116 N.W.2d 291, 296 (1962); Sleezer v. Lang, 170 Neb. 239,
252, 102 N.W.2d 435, 444 (1960).

217. Cook v. Beermann, 201 Neb. 675, 683, 271 N.W.2d 459, 463 (1978).
218. Carnegie Steel Co. v. Cambria Iron Co., 185 U.S. 403, 444 (1902).
219. McKinney v. County of Cass, 180 Neb. 685, 691, 144 N.W.2d 416, 421 (1966).
220. In re Wells, 197 Neb. 584, 591, 249 N.W.2d 904, 908 (1977); Martin v. Martin,

188 Neb. 393, 398, 197 N.W.2d 388, 391 (1972); Meyer v. City of Grand Island, 184 Neb.
657, 659, 171 N.W.2d 242, 243 (1969). In Butler v. Chamberlain, 66 Neb. 174, 92 N.W.
154 (1902), the court relieved a party of a stipulation because the party may have
misunderstood its legal effect and because it was prejudicial to the party's rights.
Id.
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The City of Omaha, realizing the effect its petition would have, at-
tempted to avoid those consequences by stipulating to the later
date.

22 1

The court erred in giving effect to a stipulation that varied the
relevant date. Even if such a stipulation were permitted, this par-
ticular stipulation should have been set aside as the results were
so unfair.222 Upon reviewing the case, the district court found that
the errors committed were prejudicial, stating that Foreman &
Clark was correct in relying on the pleading wherein the city al-
leged that the leasehold interest had a value of at least $17,000.223

CONCLUSION

By denying the district court its opportunity to recognize and
rectify its own errors, the supreme court, in effect, narrowed the
district court's scope of review.224 In this case, the errors which
occurred at the trial level were prejudicial to Foreman & Clark, in
that its fundamental right to just compensation was denied.225 The
supreme court should not have the discretion to overrule the
granting of a new trial where it is clear that legal grounds exist.226

The dissent, in taking the stance that procedural rules and trial
tactics cannot be permitted to emasculate constitutional guaran-
tees, pointed out that no compensation cannot be just compensa-
tion.227

Deborah Rae Pred-'81

221. The city has no right to enter into a contract that deprives it of its adminis-
trative authority. Gallagher v. City of Omaha, 189 Neb. 598, 605, 204 N.W.2d 157, 161
(1973); Bucholz v. City of Omaha, 174 Neb. 862, 873, 120 N.W.2d 270, 277 (1963).

222. See note 196 and accompanying text supra.
223. 203 Neb. at 749, 280 N.W.2d at 894. A court is bound to take judicial notice of

its own acts concerning the disposition of a case pending before it, State v. Nor-
wood, 203 Neb. 201, 204, 277 N.W.2d 709, 711 (1979); Bank of Mead v. St. Paul Fire &
Marine Ins. Co., 202 Neb. 403, 407, 275 N.W.2d 822, 825 (1979), without the request of
either party, Solomon v. A. W. Farney, Inc., 136 Neb. 338, 347, 286 N.W. 254, 259
(1939); NEB. REV. STAT. § 27-201(3) (Reissue 1979), as the records of that case are
constructively before it. Solomon v. A. W. Farney, 136 Neb. 338,340,286 N.W. 254, 259
(1939).

224. The purpose of granting a new trial is to enable the district court to correct
errors which have occurred during the trial. Sleezer v. Lang, 170 Neb. 239, 102
N.W.2d 435, 439 (1960); Olson v. Sheflington, 162 Neb. 325, 328-29, 75 N.W.2d 709, 712
(1956).

225. See Alliance Tractor & Implement Co. v. Lukens Tool & Die Co., 199 Neb.
489, 490, 260 N.W.2d 193, 195 (1977); Greenberg v. Fireman's Fund Ins. Co., 150 Neb.
695, 700, 35 N.W.2d 772, 776 (1949).

226. Lechliter v. Department of Roads, 185 Neb. 527, 530, 176 N.W.2d 917, 919
(1970); Webster v. Halbridge, 185 Neb. 409, 410, 176 N.W.2d 8, 9 (1970).

227. 203 Neb. at 751-52, 280 N.W.2d at 895 (McCown, J., dissenting).
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