
TRUSTS & WILLS

During the survey period, the Nebraska Supreme Court had
the occasion to construe three statutes from Article 23 of the Ne-
braska Probate Code (N.P.C.). These sections dealt with intestate
succession,1 inheritance rights of an adopted child,2 and
nonademption of specific devises. 3 Article 23 of the N.P.C. has
been derived from Article 2 of the Uniform Probate Code (U.P.C.),
the only article which made substantive changes from the former
probate law. 4 These substantive changes codified the "Law's Es-
tate Plan" covering intestate succession, family protection, formal-
ities of wills, and rules for construction of wills.5

This article will examine the court's decisions in the context of
the prior law and the respective statutes of the fourteen sister
states which have adopted the U.P.C. 6 Since the U.P.C. was formu-
lated to facilitate uniformity and simplicity, as well as to modern-
ize probate law, 7 the results of the three decisions will also be
analyzed in light of the respective U.P.C. statutes of the sister
states to determine if these goals are being achieved.

The court also interpreted three other provisions of the N.P.C.
which will be noted in this article. In addition, two of the three
noteworthy probate statutes enacted by the Nebraska Unicameral
during the survey period will be presented.

INTESTATE SUCCESSION: FIRST COUSINS AS ISSUE OF
GRANDPARENTS ARE DIRECT TAKERS

In Turnbough v. Bolte,8 the Nebraska Supreme Court has in-
terpreted N.P.C. Section 30-2303 (Section 2-103 of the U.P.C.), 9

which sets forth the intestate share to be given heirs other than

1. Turnbough v. Bolte, 205 Neb. 24, 285 N.W.2d 836 (1979).
2. Bailey v. Luckey, 206 Neb. 53, 291 N.W.2d 235 (1980).
3. Reed v. McClow, 205 Neb. 739, 290 N.W.2d 186 (1980).
4. See AssOcIATION OF CONTINUING LEGAL EDUCATION ADMINISTRATORS, UNI-

FORM PROBATE CODE PRACTICE MANUAL XV (1972) [hereinafter cited as PRACTICE
MANUAL].

5. PRACTICE MANUAL, supra note 4, at xv; 1 R. WELLMAN, UNIFORM PROBATE
CODE PRACTICE MANUAL 58-59 (1977); Kelley, The Nebraska Probate Code: Its Back-
ground & Development, 9 CREIGHTON L. REV. 454, 457 (1976).

6. Those states are: Alaska, Arizona, Colorado, Florida, Hawaii, Idaho, Maine,
Michigan, Minnesota, Montana, Nebraska, New Mexico, North Dakota, and Utah. 8
UNIFORM LAWS ANNOTATED 99 (Supp. 1980).

7. Wellman & Gordon, Uniformity in State Inheritance Laws: How UPC Arti-
cle II Has Fared in Nine Enactments, 1976 B.Y.U. L. REV. 357, 357.

8. 205 Neb. 24, 285 N.W.2d 836 (1979).
9. NEB. REV. STAT. § 30-2303 (Reissue 1979).
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the surviving spouse. Section 30-2303 is from Article 23 (Part 1) of
the N.P.C. 10 The purpose of this article is to effectuate the wishes
of the average person who dies intestate." One method used by
the U.P.C. to obtain this goal is Section 2.-103 which limits inheri-
tance to (1) lineal descendants of the decedent; (2) parents and
their descendants; and (3) grandparents and collateral relatives
descended from grandparents. 12 At the same time, however, col-
lateral relatives descended from grandparents are now granted the
right to take by representation. 13 Under the U.P.C., all property
not passing to the surviving spouse will pass to grandparents and
their issue (uncles, aunts, first cousins, and their descendants) if
no takers survive the decedent from the inner family circle. 14 Ne-
braska's respective provision, Section 30-2303, differs from the
U.P.C. in one major aspect.' 5 In keeping with its past tradition of
inheritance by the next of kin when the inner circle or descendants
of grandparents do not take, Nebraska has become one of five
states to amend the U.P.C. Section 2-103 to include inheritance by

10. NEB. REV. STAT. §§ 30-2301 to -2312 (Reissue 1979).
11. O'Connell & Effland, Intestate Succession and Wills: A Comparative Analy-

sis of the Law of Arizona and the Uniform Probate Code, 14 ARiz. L. REV. 205, 209
(1972). Two recent surveys show that young persons, individuals of modest wealth,
and individuals of medium or low occupational status are those who typically died
intestate. Id. See Curry, Intestate Succession and Wills: A Comparative Analysis
of Article II of the Uniform Probate Code and the Law of Ohio, 34 OHIO ST. L.J. 114,
116 (1973).

12. U.P.C. § 2-103, Comment (West 1977); see Curry, supra note 11, at 120-21;
Fenn & Koren, The 1974 Florida Probate Code-A Marriage of Convenience, 27 U.
FLA. L. REV. 1, 9-10 (1974); O'Connell & Effland, supra note 11, at 214-15; Comment,
Articles II and III of the Uniform Probate Code As Enacted in Utah, 1976 B.Y.U. L.
REV. 425, 430 [hereinafter cited as Articles II and III in Utah].

13. U.P.C. § 2-103 (West 1977); see note 12 supra. See notes 40-45 and accompa-
nying text infra, for a definition of representation and representation under the
N.P.C.

14. U.P.C. § 2-103(4) (West 1977) provides:
(4) if there is no surviving issue, parent or issue of a parent, but the dece-
dent is survived by one or more grandparents or issue of grandparents, half
of the estate passes to the paternal grandparents if both survive, or to the
surviving paternal grandparents, or to the issue of the paternal grandpar-
ents if both are deceased, the issue taking equally if they are all of the same
degree of kinship to the decedent, but if of unequal degree those of more
remote degree take by representation; and the other half passes to the ma-
ternal relatives in the same manner; but if there be no surviving grandpar-
ents or issue of grandparent on either the paternal or the maternal side, the
entire estate passes to the relatives on the other side in the same manner
as the half.

Id. The inner family circle consists of lineal descendants of the decedent, parents
and their descendants. Inheritance by more remote relatives tracing through great-
grandparents is eliminated. U.P.C. § 2-103, Comment (West 1977).

15. Compare NEB. REV. STAT. § 30-2303 (Reissue 1979) with U.P.C. § 2-103
(West 1977).
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those collateral relatives excluded by the U.P.C. 16 This amend-
ment did add to the confusion in the Turnbough case.

In this case, Mina Snigler died intestate on December 13, 1977,
leaving as surviving heirs at laws, three first cousins. Three other
first cousins predeceased Mina Snigler. One of these left three
children and the other two left one child each, making a total of five
surviving first cousins once removed.' 7 The five first cousins once
removed petitioned the probate court for an order finding that they
were also heirs of Mina Snigler, entitling them to inherit from her,
through their deceased first-cousin parents, by right of representa-
tion.'

8

The probate court, however, found that the three first cousins
would take to the exclusion of the five first cousins once removed
and the district court affirmed. The Nebraska Supreme Court re-
versed, noting that Mina Snigler died after the effective date of the
N.P.C.19 Although correct under prior law,20 the decision of the
district court was incorrect under the N.P.C. 21

The parties both argued that Nebraska Revised Statutes Sec-
tion 30-2303(5) would apply in this case. Appellants, the first cous-
ins once removed, argued that the principle of representation as
announced by the N.P.C. controlled.22 Appellees, the first cousins,
contended that since subsection (5) was silent as to a taking by
representation, the next of kin in the nearer degree would take to

16. NEB. REV. STAT. § 30-2303(5) (Reissue 1979) which provides:
(5) if there is no surviving issue, parent, issue of a parent, grandparent or
issue of a grandparent, the entire estate passes to the next of kin in equal
degree, excepting that when there are two or more collateral kindred in
equal degree, but claiming through different ancestors, those who claim
through the nearest ancestor shall be preferred to those claiming through a
more remote ancestor.

Id. Ryan, Intestate Procession Under the Nebraska Probate Code, 9 CREIGHTON L.
REV. 476, 478-79 (1976). Under the N.P.C. next of kin inheritance is allowed by lineal
descendants of great-grandparents and lineal descendants of great-great-grandpar-
ents. Therefore, first cousins and first cousins once removed are not next of kin
covered under subsection (5). They are direct takers under subsection (4). See
notes 37-38 and accompanying text infra.

17. 205 Neb. at 24-25, 285 N.W.2d at 837.
18. Brief for Appellants, No. 42490, at 3-4, Turnbough v. Bolte, 205 Neb. 24, 285

N.W.2d 836 (1979).
19. 205 Neb. at 24-25, 285 N.W.2d at 837.
20. NEB. REV. STAT. § 30-102(4) (Reissue 1964) (repealed 1977). Under this stat-

ute next of kin inheritance was allowed by grandparents, their lineal descendants,
and more remote heirs. Therefore, first cousins and first cousins once removed
were in subsection (4) as next of kin takers. See Makarewicz v. McEvoy, 270 Wis.
238, -, 70 N.W.2d 600, 601-02 (1955).

21. 205 Neb. at 25, 285 N.W.2d at 837. Compare NEB. REV. STAT. § 30-102(4) (Re-
issue 1964) with NEB. REV. STAT. § 30-2303(4) to -2303(5) (Reissue 1979).

22. Brief for Appellants, No. 42490, at 7, Turnbough v. Bolte, 205 Neb. 24, 285
N.W.2d 836 (1979).
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the exclusion of more remote heirs.23

The supreme court, however, noted that subsection (5) was
not applicable when the decedent was survived by issue of grand-
parents. Subsection (4), therefore, would control. In subsection
(4) the legislature, in adopting the U.P.C. language, clearly enunci-
ated a taking by representation. Thus, the five first cousins once
removed would take the share of their deceased parent.24

The court stressed that the N.P.C. policy of inheritance by col-
lateral relatives descended from grandparents has made a signifi-
cant change in the laws of intestate succession. Under the U.P.C.
and the N.P.C., first cousins would be direct takers with the right of
representation. The court noted, with emphasis, that this pattern
of representation is the one most preferred by decedents. 25

Before the U.P.C., the right of a cousin to share in the dece-
dent's estate was usually based on "next of kin" statutes. 26 The
property would pass first to the inner circle of the family, then to
the next of kin if the decedent was not survived by his inner family
circle.2 7 Statutes which provide for a passing to the next of kin "in
equal degree" had been construed as precluding a taking by repre-
sentation. 28 Therefore, the closest surviving next of kin class to
the decedent would take per capita.29 The children of the de-
ceased class member were not allowed to stand in place of their

23. See Brief for Appellee, No. 42490, at 4, 8, Turnbough v. Bolte, 205 Neb. 24, 285
N.W.2d 836 (1979).

24. 205 Neb. at 25-26, 285 N.W.2d at 837.
25. Id.
26. Annot., 54 A.L.R.2d 1009, 1012-13 (1957).
27. E.g., NEB. REV. STAT. § 30-102 (Reissue 1964) (repealed 1977).
28. Conklin v. Conklin, 165 Mich. 571, 578, 131 N.W. 154, 157 (1911); Clary v. Wat-

kins, 64 Neb. 386, 388, 89 N.W. 1042, 1043 (1902); Makarewicz v. McEvoy, 270 Wis. 238,
-, 70 N.W.2d 600, 601 (1955).

29. See note 28 supra. In methods of computing the shares of an estate which
the heirs are to individually take, taking per capita usually refers to an equal tak-
ing. Wagner v. Wagner, 303 Ky. 140,-, 197 S.W.2d 86, 89 (1946). The closest surviv-
ing next of kin class was determined by the civil-law method. This method is
computed by counting upward from the intestate to the nearest common ancestor,
then counting downward to the taker. The common ancestor between the intestate
and a first cousin is the grandparent (two steps up). First cousins are two steps
down. Children of first cousins are three steps down. Annot., 54 A.LR.2d 1009, 1012-
13 (1957). Therefore, under the civil-law method of computing kinship, a first cousin
was related to the decedent in the fourth degree and a first cousin once removed
(children of deceased first cousins) was of the fifth degree. Id. Under a passing "to
the next of kin in equal degree" statute, the children of the deceased first cousins
were not allowed to stand in place of their deceased parents. The surviving first
cousins, (being of the fourth degree of kinship) took to the exclusion of the first
cousins once removed (being of the fifth degree of kinship). Makarewicz v. Mc-
Evoy, 270 Wis. 238, -, 70 N.W.2d 600, 601 (1955); see Conklin v. Conklin, 165 Mich.
571, 578, 131 N.W. 154, 157 (1911); Clary v. Watkins, 64 Neb. 386, 388, 89 N.W. 1042, 1043
(1902); Douglas v. Cameron, 47 Neb. 358, 369-70, 66 N.W. 430, 434 (1896).

[Vol. 14



TRUSTS & WILLS

parents.
30

Before the U.P.C., first cousins could inherit directly by two
types of statutes. The first were statutes that entitled cousins to
inherit as next of kin by representation. 31 These statutes allowed
children or descendants as representatives of a class of relatives to
take by representation. 32 Therefore, first cousins once removed
would take the share of their deceased parent.33 The second were
statutes that expressly authorized the taking by grandparents and
their descendants by representation.3 4 First cousins, under these
statutes, were takers in their own right and first cousins once re-
moved took by representation. 35

The N.P.C. provides for first cousins to take as issue of grand-
parents with the right of representation rather than as next of kin
takers.36 First cousins, and first cousins once removed, therefore,
are no longer next of kin takers.37 Next of kin takers are now de-
scendants of great-grandparents and great-great-grandparents.

38

Since first cousins are surviving issue of grandparents within sub-
section (4), the Nebraska Supreme Court had no need to consider
subsection (5) and consequently, did not answer the question of
whether it grants the right of representation under subsection
(5).39 By adopting the U.P.C.'s version of representation, the
method of computing shares to be taken by first cousins and first

30. See note 28 supra.
31. E.g., N.J. STAT. ANN. § 3A:4-5 (West 1953).
32. In re Allen's Estate, 23 N.J. Super. 229, -, 92 A.2d 857, 859-60 (Super. Ct. Ch.

Div. 1952); In re Mizzelle's Estate, 213 N.C. 367, -, 196 S.E. 364, 365-66 (1938).
33. See note 32 supra.
34. E.g., OHIO REV. CODE ANN. § 10503-4 (Page 1938).
35. Sheeler v. Burkhart, 45 Ohio Op. 415, -, 101 N.E.2d 401, 401-02 (1951) (first

cousins once removed took the share of their deceased parent by representation);
Ritter v. Ritter, 62 Ohio App. 488, 495-97, 24 N.E. 603, 606-07 (1939) (holding that the
Ohio statute does provide for representation among first cousins and their descend-
ants).

36. NEB. REV. STAT. § 30-2303(4) (Reissue 1979). The Model Probate Code pro-
vided for a taking by the issue of grandparents per capita without representation.
L. SIMMs & P. BAYSE, PROBLEMS IN PROBATE LAw § 22 at 61 (1946). Although the
drafters of the U.P.C. used the Model Probate Code as a starting point, portions
were changed when they did not fit the new format. Wellman, Introduction to the
Uniform Probate Code, 9 CREIGHTON L. REV. 446, 447 (1976). The N.P.C. provides for
a taking by issue of grandparents with representation. This is thought to be the
pattern that most persons dying intestate would prefer. NEB. REV. STAT. § 30-2303,
Comment (Reissue 1979).

37. Compare NEB. REV. STAT. § 30-102(4) (1964) with NEB. REV. STAT. § 30-
2303(4) to -2303(5) (Reissue 1979).

38. Id.
39. 205 Neb. at 26, 285 N.W.2d at 837. However, if the heirs would have been

second cousins and second cousins once removed, then the issue of representation
in subsection (5) would have been properly before the court.
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cousins once removed is solved.40

The U.P.C. has adopted a modified version of a per stirpes4 1

distribution known as the Massachusetts rule.42 The first and prin-
cipal division is made at the generation where there is at least one
surviving member.43 The surviving heirs of that class take per cap-
ita." Accordingly, the descendants of the deceased members of
that primary division take by representation. 45 The U.P.C. has re-
jected a strict per stirpes distribution known as the California rule,
in which the estate is first divided into the number of shares to be
distributed by the generation nearest the ancestor, regardless of
whether any member of that primary class of takers has survived
the decedent.

46

As noted, one goal of the U.P.C. is uniformity in state inheri-
tance laws.47 To obtain this, jurisdictions which adopt the U.P.C.
need to enact the provisions without major revision, regardless of
the jurisdiction's prior law.48 Nebraska and four other jurisdic-
tions have partially disregarded this goal by adding a provision
which allows inheritance by the next of kin excluded by the U.P.C.
or by amending the U.P.C. section covering inheritance by the is-
sue of grandparents. 4 9 Two of these revisions in U.P.C. Section 2-

40. NEB. REV. STAT. 30-2306, Comment (Reissue 1979).
41. Per stirpes is the Latin term for right of representation. Usually, taking by

representation means to take the share a deceased ancestor would have taken had
he survived the intestate. Johnson v. Huntley, 39 Wash. 2d 499, -, 236 P.2d 776, 778-
79 (1951).

42. U.P.C. § 2-106 (West 1977); Flickinger, Intestate Succession and Wills Law:
The New Probate Code, 6 N.M. L. REV. 25, 26 (1975); O'Connell & Effland, supra note

11, at 215-16; see PRACTICE MANuAL, supra note 4, at 9-10; 1 R. WELLMAN, supra note
5, at 65-66. Those which take by representation will also have their share computed
in the same manner. Waggoner, A Proposed Alternative to the Uniform Probate
Code's System for Intestate Distribution Among Descendants, 66 Nw. L. REV. 626,
631 (1971).

43. See note 42 supra.
44. Id.
45. Id.
46. Id.
47. Wellman & Gordon, supra note 7, at 357.
48. See id. at 363. For example, Michigan is a state where cousins previously

inherited as next of kin takers in equal degree. See Conklin v. Conklin, 165 Mich.
571, 578, 131 N.W. 154, 157 (1911). However, Michigan adopted the U.P.C. § 2-103
without revision. MICH. COMP. LAws ANN. § 700.106 (West 1980) (MICH. STAT. ANN. §

27.5106 (Callaghan 1979)). Now first cousins are direct takers with the right of rep-
resentation.

49. COLO. REV. STAT. ANN. § 15-11-103 (1973 & Supp. 1978); HAwAu REV. STAT.
§ 560:2-103 (Supp. 1979); MONT. REV. CODES ANN. § 91A-2-103 (Smith 1977); UTAH
CODE ANN. § 75-2-103 (Replacement 1978). New Mexico enacted a provision similar
to Colorado's which provides that when there are no other takers as provided under
the statute, the nearest lineal ancestors and their descendants will collectively take
the share of their immediate ancestor. Flickinger, supra note 42, at 26-27. This pro-
vision was deleted in 1977. See N.M. STAT. ANN. § 45-2-103 (1978). However, under
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103 have severely affected the right of first cousins and first cousins
once removed to take in their own right.

Nebraska has amended the U.P.C. Section 2-103 to allow inher-
itance by the U.P.C. excluded next of kin without revising either
the four classes of principal takers or the right of representation.50

When the four classes of principal takers and the right of represen-
tation are not retained, uniformity in inheritance rights of first
cousins and first cousins once removed will not be achieved.5 '

Under the Hawaii statute for example, issue of grandparents
are direct takers, but no person, by right of representation, will
take the share of the issue of grandparents who did not survive the
intestate.5 2 Therefore, first cousins will take to the exclusion of
first cousins once removed-the same result as the "to the next of
kin in equal degree" statutes. 53

Another illustration of the lack of uniformity which results
when the U.P.C. Section 2-103 is altered, is found in Montana's stat-
utes. Under the Montana statute as enacted, issue of grandparents
were direct takers with the right of representation. 54 The statute
was later amended to delete this section. 55 Now, if there are no
surviving issue, parent, brother, or sister (or children or grandchil-
dren of a deceased brother or sister), then to the next of kin in
equal degree.5 6 Like the Nebraska next of kin subsection (Ne-
braska Revised Statutes Section 30-2303(5)), the Montana statute
is silent about a taking by representation.5 7 If this statute would
be interpreted, however, as the previous "to the next of kin in
equal degree" statutes, there would be no right of representation.
Therefore, under the current Montana statute, first cousins would

the Colorado statute, and the New Mexico Statute (as enacted and as amended),
provision is made for inheritance by issue of grandparents with representation.
CoLO. REV. STAT. ANN. § 15-11-103(1)(d) (1973); N.M. STAT. ANN. § 45-2-103(D)
(1978). Therefore, first cousins and first cousins once removed are not next of kin
takers. If presented with a similar fact situation as the case at bar, the results in
Colorado and New Mexico would be the same as Nebraska.

50. Compare U.P.C. § 2-103 (West 1977) with NEB. REV. STAT. § 30-2303(4) to -
2303(5) (Reissue 1979).

51. In an agricultural setting a principle of inheritance by remote relations
might make sense; in today's urban society, it serves little purpose. WeUman &
Gordon, supra note 7, at 367. See Curry, supra note 11, at 120-21; O'Connell & Eff-
land, supra note 11, at 214-15. One commentator has suggested the reason for keep-
ing a next of kin statute was the preservation of the status quo, and not to perfect
the U.P.C.'s goals. See also Articles II and III in Utah, supra note 12, at 454-55.

52. HAWAII REV. STAT. § 560:2-103 (Supp. 1979).
53. Id.
54. MoNT. REV. CODES ANN. § 91A-2-103 (Smith 1977) (amended 1977).
55. MoNT. REV. CODES ANN. § 91A-2-103 (Smith 1977).
56. Id.
57. Id.
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be next of kin takers with no right of representation, taking to the
exclusion of first cousins once removed.58

The revisions in the right of representation by Hawaii and
Montana thwarts the U.P.C. policy of inheritance by all collateral
relatives descended from grandparents. Jurisdictions wishing to
reinstate the rights of inheritance for the next of kin excluded by
the U.P.C., should consider the statutes of Nebraska, Colorado, and
Utah as practical alternatives. All three states have amended Sec-
tion 2-103 to allow inheritance by the U.P.C. excluded next of kin
without revising the four classes of principal takers or the right of
representation.

Another goal of the U.P.C. is to effectuate the intent of the in-
testate, yet all but one state has failed to do so. 5 9 It is highly un-
likely that decedents would prefer heirs of the same degree of
kinship to take unequally, but the N.P.C. method of representation
does not prevent this from happening.

In the Turnbough case, the decedent had no issue. 60 The facts
disclose that the grandparents of the intestate had at least one
child who had six children, three of whom were living at the time
of the intestate's death.6 1 Under the U.P.C. Section 2-106 and the
Nebraska version,62 the shares of the living first cousins would be
one-sixth each.63 The three children of one of the deceased broth-
ers of the living first cousins would split his one-sixth, receiving
one-eighteenth each.64 The child of the other deceased brother of
the living first cousins would take his one-sixth share and the child
of the deceased sister of the living first cousins would take her one-
sixth share. 65 This results in an inequality of shares among takers

58. See notes 28-30 and accompanying text supra.
59. See notes 67-68 and accompanying text infra.
60. 205 Neb. at 24, 285 N.W.2d at 837.
61. See id. at 24-25, 285 N.W.2d at 837.
62. U.P.C. § 2-106 (West 1977); NEB. REV. STAT. § 30-2306 (Reissue 1979).
63. See 1 R. WELLMAN, supra note 5, at 65-66.
64. Id.
65. Id. The Utah statute, like Nebraska's, includes first cousins as issue of

grandparents with the right of representation. Compare UTAH CODE ANN. § 72-2-
103(d) (Replacement 1978) with NEB. REV. STAT. § 30-2303(4) (Reissue 1979). Un-
like Nebraska, however, Utah did not adopt the U.P.C.'s version of representation.
Compare UTAH CODE ANN. § 75-2-106 (Replacement 1978) with U.P.C. § 2-106 (West
1977):

If representation is called for by this Code, the estate is divided into as
many shares as there are surviving heirs in the nearest degree of kinship
and deceased persons in the same degree who left issue who survive the de-
cedent, each surviving heir in the nearest degree receiving one share and
the share of each deceased person in the same degree being divided among
his issue in the same manner.

Id. (emphasis added). Instead, Utah adopted their prior method of representation.
Under this method the first division is at the level of the intestate's children. Arti-
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of the same degree of kinship, as all five first cousins once removed
are of the same degree of kinship, but do not take equally.66

To remedy this, the U.P.C. has proposed a revision to imple-
ment a per capita taking at each generation. 67 In the instant case,
the five first cousins once removed would then take equally, receiv-
ing one-tenth each.68 Those states that have enacted the U.P.C. in-
cluding Nebraska, should amend their statutes to allow a per
capita taking at each generation as proposed by the U.P.C. Juris-
dictions wishing to enact the U.P.C. should adopt the proposed re-
visions of Sections 2-103 and 2-106.

ADOPTION: A TWICE-ADOPTED CHILD MAY NOT INHERIT
FROM THE FORMER ADOPTIVE PARENT

The Romans recognized adoption as a convenient means of
providing heirship to perpetuate the family line.69 Therefore, the
adopted child was granted all rights of inheritance that a natural
child would have.70 In common-law England, however, inheritance
was based on blood relationship.7 1 Accordingly, adoption as a
means of acquiring full inheritance rights never acquired a founda-
tion in English common law.72 Only those children who were legit-
imate and heirs of the blood were allowed to inherit.7 3 The
sanctity of blood relations was maintained to the detriment of the
adoptee.

74

cles II and III in Utah, supra note 12, at 428-29. However, even under this method,
the shares distributed would be the same as the U.P.C.'s. See 1 R. WELLMAN, Supra
note 5, at 65-66.

66. 1 R. WELLMAN, supra note 5, at 66; Waggoner, supra note 42, at 631-32.
67. U.P.C. § 2-103, Comment (West 1977) (proposing a revision of U.P.C. § 2-

106).
68. Waggoner, supra note 42, at 632-33. Under this method the shares would be

computed by going to the first primary division of surviving heirs and deceased per-
sons who left issue (first cousin level). Each surviving heir is allocated one share.
(at our first level there were six takers-six first cousins. Three are living so they
each get one-sixth). Then the remainder of the estate is recomputed in the same
manner (the remaining one-half of the estate is divided by going to the first primary
division where there are surviving heirs (first cousins once removed level)). Then
each surviving heir in this level gets one share (all first cousins once removed are of
the same degree of kinship. Therefore, the five first cousins once removed would
each take one-fifth of the remaining estate, one-tenth each). Maine has enacted
this form of per capita at each generation representation. ME. REv. STAT. ANN. tit.
18A, §§ 2-103, -106 (West 1979) (effective 1-1-81).

69. Note, Intestate Succession and Adoption in Utah: A Need for Legislation,
13 UTAH L. REV. 56, 57-58 (1969) [hereinafter cited as Intestate Succession in Utah].

70. Id.
71. Id. at 58.
72. Id.
73. Id.
74. Id.
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America, in its early years, rejected the Roman civil-law pur-
pose of adoption in favor of the English version of adopting a child
for humanitarian reasons. 75 The common law in America, unlike
the Roman civil law, refused to allow an adoptee any inheritance
rights except as expressly set out by statute.76

In its quest for uniformity in state inheritance laws, the U.P.C.
has sought to institute a complete severance of all family ties be-
tween the "natural" family and the adoptee. 77 The adoptee is to be
considered, for all purposes of inheritance, the child of the adopt-
ing parents.78 However, the N.P.C. Section 30-2309, like the U.P.C.
Section 2-109, 79 is silent on the severance of family ties with the
prior adopting family in cases of multiple adoption.80 During the
survey period, the Nebraska Supreme Court has construed this
provision in Bailey v. Luckey.81

The issue of whether a twice-adopted child can inherit from
his first adoptive parent was one of first impression in Nebraska.82

Bailey, a twice-adopted child, entered an appearance at the pro-
bate proceeding of his first adopted father and claimed to be the
sole heir.83 The trial court held that the second adoption decree
terminated the parent-child relationship between Bailey and his
first adoptive parent under the N.P.C. Section 30-2309.84 The Ne-
braska Supreme Court affirmed by construing the statute to in-
clude a termination of both the natural family relationship and the
former adoptive family relationship.85

75. Id. at 59.
76. Id. at 60; see In re Woodward, 81 Conn. 152, -- , 165 A. 453, 458 (1908); In re

Cave's Estate, 326 Pa. 358, 359-60, 192 A. 460, 461 (1937) (overruled in Estate of Sykes,
477 Pa. 254, -, 383 A.2d 920, 924 (1978) after the enactment of the Adoption Act
which states that all children are equal in the eyes of the law).

77. Wellman & Gordon, supra note 7, at 369; see U.P.C. § 2-109 (West 1977).
78. PRACTICE MANUAL, supra note 4, at 11; 1 R. WELLMAN, supra note 5, at 59, 66;

Curry, supra note 11, at 126; Ryan, supra note 16, at 478; see U.P.C. § 2-109 (West
1977).

79. NEB. REV. STAT. § 30-2309 (Reissue 1979).
80. NEB. REV. STAT. § 30-2309 (Reissue 1979) provides in part:

If, for purposes of intestate succession, a relationship of parent and
child must be established to determine succession by, through, or from a
person,

(1) an adopted person is the child of an adopting parent and not of the
natural parents except that adoption of a child by the spouse of a natural
parent has no effect on the relationship between the child and either natu-
ral parent.

Id. (emphasis added).
81. 206 Neb.,53, 291 N.W.2d 235 (1980).
82. Id. at 54, 291 N.W.2d at 236-37.
83. Id. at 55, 291 N.W.2d at 237.
84. Id. at 54, 291 N.W.2d at 236-37.
85. Id. at 58, 291 N.W.2d at 238.

[Vol. 14



TRUSTS & WILLS

The appellant had argued that the legislature lacked the au-
thority to overrule the previous decision of the court in Wulfv. Ib-
sen.86 The supreme court responded by pointing out that the
Comment to Section 30-2309 expressed a specific legislative intent
to overrule Wulf and that it is well within the power of the legisla-
ture to do so. 87 In addition, the court noted that rights of inheri-
tance are purely statutory and that the legislature has the power to
determine which persons inherit. The court held that the legisla-
ture's failure to refer to former adoptive parents in Section 30-2309
must be construed to mean "that no right exists" since all inheri-
tance rights must be statutorily expressed.88

The court also reasoned that the adoptive parent became the
equivalent of the natural parent. If natural family ties were sev-
ered, it made little sense not to sever former adoptive family ties.8 9

The Supreme Court of Michigan in its construction of the Michigan
"effect of adoption statute" has expanded upon the Bailey analy-
sis.9 0 That court reasoned that the prior adoptive parent would be
in the same status as a natural parent. Since inheritance has been
cut off from a natural parent, it must have been cut off from an
adoptive parent.9 1

Before the U.P.C., courts refused to grant or deny inheritance
rights unless expressly set out by statute.9 2 As an example, Ne-
braska was willing to terminate the inheritance rights of the natu-
ral parent when the statute expressly so declared.9 3 However, this
construction of the statute did not mean that the court would ter-
minate the inheritance rights of the adopted child.94 The court in
Wulf noted that the adoption statutes were enacted for the benefit

of the adopted child in defining the former relationship between
the natural parents and the child.95 The inheritance rights as es-

86. Wulf v. Ibsen, 184 Neb. 314, 167 N.W.2d 181 (1969). The court decreed that
an adopted child can inherit from her natural parents even after adoption. The rele-
vant Nebraska Revised Statutes §§ 43-106.01, -111, which preclude the natural par-
ents from inheriting from the adopted child, cannot be construed as legislative
intent to preclude the inheritance rights of the adopted child from his natural par-
ents. Id. at 416-17, 167 N.W.2d at 182-83.

87. 206 Neb. at 56, 291 N.W.2d at 238-39; NEB. REV. STAT. § 30-2309 (Reissue 1979)
wherein the comment provides in part "this section legislatively overrules Wujf v.
Ibsen. ... Id.

88. 206 Neb. at 57-58, 291 N.W.2d at 238.
89. Id. at 56-57, 291 N.W.2d at 237-38.
90. State v. Andruizzi, 403 Mich. 590, -, 271 N.W.2d 511, 512-13 (1978).
91. Id.
92. See note 76 supra.
93. E.g., Wulf v. Ibsen, 184 Neb. at 316-17, 167 N.W.2d at 182-83.
94. E.g., id. Contra, Wailes v. Curators of Central College, 363 Mo. 932, -, 254

S.W.2d 645, 647 (1953).
95. E.g., Wulf v. Ibsen, 184 Neb. at 318, 167 N.W.2d at 183 (1969).
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tablished at birth should not be construed otherwise, unless a leg-
islative intent is evident to the contrary.9 6 This resulted in a dual
inheritance. The adopted child was allowed to inherit from both
the adoptive parent and the natural parent. 97

Courts were also divided as to the inheritance rights of the
adopted child from his former adopted parents.9 8 The majority of
jurisdictions granted inheritance by drawing an analogy between
the first adoptive parent and the natural parent. Since the child
was allowed to inherit from both the natural parent and the adop-
tive parent after adoption, the second adoption should not pre-
clude the child from inheriting from both the former adoptive
parent and the current adoptive parent.9 9 A minority of jurisdic-
tions, however, refused to equate a former adoptive parent with
the natural parent and ruled that the second adoption decree ter-
minates any rights of inheritance from the former adoptive par-
ent.10 0 This similar problem of dual inheritance from former
adoptive parents and current adoptive parents lingers under the
U.P.C. 10 1

Possible solutions to this dual inheritance problem can be
found by looking to other jurisdictions. Colorado, before adopting
the U.P.C., settled this dual inheritance problem by amending a
statute similar to the U.P.C. provision. 10 2 This amendment came
after Colorado joined the minority of jurisdictions by refusing to
allow a twice-adopted child to inherit from the former adoptive
parentloa The Colorado Supreme Court pointed out that Colorado
had no express statutory provision on inheritance from an adop-
tive parent. 0 4 Colorado later enacted the U.P.C. Section 2-109.1°5

96. E.g., id. at 318, 167 N.W.2d at 183.
97. See, e.g. Wulf v. Ibsen, 184 Neb. at 314, 167 N.W.2d at 183 (adopted child

allowed to inherit from his natural parent); DeSoe v. Taylor, 136 Neb. 227, 235, 285
N.W. 538, 541 (1939) (adopted child allowed to inherit from the adopted parent).

98. Compare Brewster v. Hall, 16 Wash. 2d 681, -- , 134 P.2d 943, 946 (1943) (fol-
lowing the majority rule by concluding that the rights of an adoptee are fixed at the
time of the first adoption) with Mueller v. Remich, 7 Ill. 2d 545, -, 131 N.E.2d 487,
490-91 (1956) (adopting the minority rule holding that the second adoption
supercedes the first and revokes all rights and duties created by the first adoption).

99. E.g., Brewster v. Hall, 16 Wash. 2d 681, -, 134 P.2d 943, 946 (1943).
100. E.g., Mueller v. Remich, 7 Ill. 2d 545, -, 131 :N.E.2d 487, 490 (1956).
101. Curry, supra note 11, at 126; O'Connell & Effiland, supra note 11, at 219.
102. CoLO. REV. STAT. § 152-2-4 (Callaghan 1953). "Legally adopted children and

their descendants shall be, to all intents and purposes, descendants of the person
adopting such children .. " Id. at (1) (a) (emphasis added). This statute was
replaced by CoLO. REV. STAT. § 153-2-4 (1963). "Legally adopted children and their
descendants shall be to all intents and purposes, descendants of the person last
adopting such children. . . ." Id. at (1) (a) (emphasis added).

103. Quintrall v. Goldsmith, 134 Colo. 410, -, 306 P.2d 246, 251 (1957).
104. Id.
105. CoLO. REV. STAT. § 15-11-109 (1973) (amended 1978).
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This statute was then amended to alleviate the dual inheritance
problem.

1 0 6

Florida and Utah have also amended their provisions to elimi-
nate the ambiguity of the U.P.C. 10 7 Both statutes have provisions
that cut off family ties with the prior adoptive family.'0 8 Since the
purpose of the U.P.C. is to effectuate a complete severance be-
tween the child and the prior family, these provisions have been
necessary. 0 9

With Nebraska's decision that the respective U.P.C. provision
excluding natural parents includes former adoptive parents, the
U.P.C.'s ambiguity problem may have been solved. As such, the
U.P.C.'s goal of a complete severance with the prior family would
be obtained.

The decision in Bailey, being the first judicial construction of
the provision, leaves jurisdictions that adopt the U.P.C. in the fu-
ture with potential problems than an express amendment to the
statute would solve. The court in Bailey has, by judicial construc-
tion, held that previously-adopting parents are excluded. This,
however, is not a clear legislative dictate on rights of inheritance.
The U.P.C. has instituted the Roman civil-law view of granting full
inheritance rights with a complete severance of the formerfamily
ties. This goal is colliding with the previous American humanita-
rian view on adoption and the previous court's refusal to grant or
deny inheritance except as expressly stated in the statutes. The
previous decisions in favor of a dual inheritance by the adoptee
were based on the analogy between the natural parent and the for-
mer adoptive parent in view of the humanitarian theory of the

106. COLO. REV. STAT. § 15-11-109(l)(a) (Supp. 1978).
107. FLA. STAT. ANN. § 732.108 (West Supp. 1980). The statute provides that "he

is not a lineal descendant of his natural parents, nor is he one of the kindred of any
member of his natural parent's family or any prior adoptive parent's family ......
Id. at (1) (emphasis added). Before enacting the U.P.C., Florida was a jurisdiction
where the prior adoptive parents could inherit from the adopted child, but the
adoptee had no reciprocal rights of inheritance. Smith & Fawsett, Florida Adoption
and Intestate Succession Laws.- A Legal Paralogism, 24 U. FLA. L. REV. 603, 620
(1972). UTAH CODE ANN. § 75-2-109 (Replacement 1978) provides in part: "(a) An
adopted person is the child of an adopting parent and not of the natural or previ-
ously-adopting parents except that adoption of a child by the spouse of a natural or
previously-adopting parent has no effect on the relationship between the child and
the natural or previously-adopting parent." Id. (emphasis added). Before enacting
the U.P.C., Utah was a jurisdiction where the adopted child could inherit from both
the natural parent and the adoptive parent. Brenner v. Garrick, 109 Utah 172,-, 166
P.2d 257, 258 (1946).

108. See note 107 supra.
109. See Curry, supra note 11, at 126; Fenn & Koren, supra note 12, at 12-13;

O'Connell & Effland, supra note 11, at 219; Intestate Succession in Utah, supra note
69, at 70-71.
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adoption statutes. Two states have amended the U.P.C. provision
to allow the adopted child to inherit from the natural parents.1 10

Under these statutes the outcome could have been in favor of the
adoptee by drawing this analogy between the former adoptive par-
ent and the natural parent.

To remain uniform in inheritance laws, a clear legislative in-
tent should be expressed by a revision of the statute to expressly
exclude previously-adopting parents. Nebraska should amend its
statute also, if only to reinforce the judicial construction of Bailey.

NONADEMPTION: RIGHTS OF SPECIFIC DEVISEES

Article 23 (Part 6) of the N.P.C. contains provisions relating to
the construction of wills and to the problems of lapse, ademption,
and satisfaction.' Drafters of the U.P.C. have sought to reduce
the outdated, formal requirements of will construction and to effec-
tuate the decedent's intent.11 2 The common-law rule on ademption
maintains that if the specific devise is not a part of the estate at
time of death, the gift is adeemed by extinction. 113 The N.P.C. Sec-
tion 30-234, like the U.P.C. Section 2-608,114 attempts to modify this

110. ME. REV. STAT. ANN. tit. 18-A, § 2-109 (West 1979). The statute permits the
adoption decree to allow inheritance when the adoption decree so provides. MoNT.
REV. CODES ANN. § 91A-2-109 (Smith 1977). Montana kept its prior law by omitting
the restrictive language. Wellman & Gordon, supra note 7, at 369. Alaska enacted a
provision to allow a right of inheritance to remain unless the adoption decree pro-
vides otherwise. ALASKA STAT. § 13.11.045 (1972) (amended 1976). Then the statute
was amended to strike this provision. ALASKA STAT. § 13.11.045 (Supp. 1979). There-
fore, only two of the fourteen U.P.C. states have refused to sever the family ties
with the natural parents. In fact, New Mexico is a state which previously had re-
fused to allow a dual inheritance from natural and adoptive parents. Shehady v.
Richards, 83 N.M. 311, -, 491 P.2d 528, 531 (1971). Then New Mexico enacted the
U.P.C. provision with additional language to cut off the rights of natural parents.
N.M. STAT. ANN. § 45-2-109 (1978).

111. NEB. REV. STAT. §§ 30-2339 to -2350, Comment (Reissue 1979).
112. PRACTICE MANUAL, supra note 4, at xvi.
113. T. ATKINSON, HANDBOOK ON THE LAW OF WILLS § 134 at 743-44 (2d ed. 1953).

Ademption by extinction occurs when the gift devised does not exist as a part of the
estate at death. Ademption by satisfaction occurs when the legatee receives some-
thing from the testator inter vivos which satisfies the general or residuary legacy.
Paulus, Ademption by Extinction: Smiting Lord Thurlow's Ghost, 2 TEx. TECH. L.
REV. 195, 195-96 n.3 (1971).

114. NEB. REV. STAT. § 30-2346 (Reissue 1979) which provides:
Nonademption of specific devises in certain cases; sale by conservator; un-
paid proceeds of sale, condemnation or insurance.
(a) If specifically devised property is sold by a conservator, . the spe-
cific devisee has the right to a general pecuniary devise equal to the net
sale price .... The right of the specific devisee under this subsection is
reduced by any right he has under subsection (b).
(b) A specific devisee has the right to the remaining specifically devised
property and:

(1) any balance of the purchase price (together with any security in-
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rule so that a devise of specific property does not fail completely. 115

This provision deals with the following three instances involving
nonademption: when a conservator acts; when title to the specific
property is replaced by a right to unpaid proceeds; and when the
asset is not owned at date of death.116

In Reed v. McClow,117 the Nebraska Supreme Court inter-
preted N.P.C. Section 30-2346.118 In this case, Rubie McClow had
devised her farm to her children. Later she sold the farm under an
installment contract.119 At the date of her death, $19,800.00 was
still unpaid. The personal representative claimed that the devise
was adeemed. 120 The children of the deceased, argued that the Ne-
braska Revised Statutes Section 30-2346 had modified the common-
law principle to prevent ademption in certain cases.121 In re-
sponse, the personal representative urged that the statute applied
only when the testator was under a conservatorship. 122

Although noting an ambiguity in the statute, the supreme
court construed it to cover a voluntary sale by the testator as well
as an involuntary sale by the conservator.123 The common-law
doctrine of ademption as adopted in Nebraska 124 has been modi-
fied by this statute to prevent ademption when title to the specific
devised property is replaced by the right to unpaid proceeds.125

Accordingly, the court found that only the proceeds received dur-
ing the testator's lifetime would be adeemed. 126

In early American cases, if the bequest was absent from the
estate, courts sought to discern the intent of the testator to decide
whether a gift was adeemed. 127 Courts were subjectively search-
ing for the actual intent to determine whether or not a specific be-

terest) owing from a purchaser to the testator at death by reason of sale of
the property ....

Id.
115. Flickinger, supra note 42, at 47-48.
116. See NEB. REV. STAT. § 30-2346 (Reissue 1979); Wellman & Gordon, supra

note 7, at 387-88. The authors note that by failing to provide for nonademption, the
U.P.C. has by implication adopted the traditional view that the gift has been
adeemed in all instances except those expressly set out. Id.

117. 205 Neb. 739, 290 N.W.2d 186 (1980).
118. Id. at 741, 290 N.W.2d at 188.
119. Id. at 739, 290 N.W.2d at 187.
120. Id. at 739-40, 290 N.W.2d at 187-88.
121. Id. at 740, 290 N.W.2d at 188.
122. Id. at 741, 290 N.W.2d at 188.
123. Id. at 741-45, 290 N.W.2d at 188-90.
124. See, e.g., Bose v. Khutzen, 136 Neb. 156, 177, 285 N.W. 319, 331 (1939); Baacke

v. Baacke, 50 Neb. 18, 20-21, 69 N.W. 303, 303-04 (1896).
125. 205 Neb. at 740-41, 290 N.W.2d at 188.
126. Id. at 745, 290 N.W.2d at 190.
127. Comment, Ademption in Iowa-A Closer Look at the Testator's Intent, 57

IOWA L. REV. 1211, 1212 (1972) [hereinafter cited as Ademption in Iowa].
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quest was adeemed.128 In response to the confusion caused by this
searching, a mechanical rule known as the identity doctrine was
formed. 12 9 Intent became irrelevant. If the bequest was specific
and the subject matter of the bequest was not in the estate at
death, the gift was adeemed. 130

The problem with the mechanical application of the strict
identity rule is the possibility that the testator's intentions can be
thwarted. 131 When property is sold outright, it may appear that the
testator intended that the gift be adeemed. 132 Similarly, if the tes-
tator enters into an installment contract to sell, the doctrine of eq-
uitable conversion may imply an ademption. 133 However, the fact
that the testator fails to amend the will to devise the contract right
to the devisee, is evidence of his intent that the devise not be
adeemed.'

34

Pre-U.P.C. courts were divided on the relevancy of the testa-
tor's intent when the property was sold under an installment con-
tract. 35 Some jurisdictions followed the strict rule and ignored
any evidence of the testator's intent.1 36 Others tried to bypass the
effect of the strict rule by finding exceptions which allowed the
court to consider intent.137

Some jurisdictions had statutes which granted the unpaid pro-
ceeds to the devisee. 38 These statutes were construed as amelio-
rating the strict rule of ademption when the nature of the interest

128. See also 21 DRAKE L. REV. 369, 370 (1972).
129. See Ashburner v. MacGuire, 29 Eng. Rep. 62, 63-65 (Ch. 1786); Stanley v.

Potter, 30 Eng. Rep. 83, 84 (Ch. 1789); Ademption in Iowa, supra note 127, at 1211-12.
130. See note 129 supra.
131. Note, 21 DRAKE L. REV. 369, 371-72 (1972).
132. Paulus, supra note 113, at 219.
133. Id. The doctrine of equitable conversion transfers equitable title to the

vendee with the vendor keeping bare legal title and a lien on the land for the unpaid
balance. The vendor has converted his interest from legal title in the land to the
right to the unpaid proceeds. The devise in the form of title to land does not exist in
the estate at date of death. See J. CRIBBETr, PRINCIPLES OF THE LAW OF PROPERTY
150-51 (2d ed. 1975).

134. Paulus, supra note 113, at 219.
135. Compare Gregg v. Gardner, 73 N.M. 347, -, 388 P.2d 68, 76-77 (1963) (tradi-

tional rule of ademption applied holding that the sale of specifically devised real
estate during testator's life constituted an equitable conversion of the property and
the property is adeemed) with Shure v. Dahl, 80 N.W.2d 825, 826-27 (N.D. 1957) (tes-
tator entered into an executory contract for sale, devisee entitled to proceeds paid
after testator's death).

136. See, e.g., Gregg v. Gardner, 73 N.M. 347, -, 388 P.2d 68, 76-77 (1963).
137. See, e.g., Shure v. Dahl, 80 N.W.2d 825, 826-27 (N.D. 1957); 21 DRAKE L REV.

369, 371-72 (1972).
138. Annot., 62 A.L.R.2d 958, 958 & n.2 (1958). The annotation lists Alabama, Ar-

kansas, California, Idaho, Missouri, Montana, Nevada, New York, North Dakota,
Ohio, Oklahoma, Oregon, South Dakota, and Washington.
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in property had changed by operation of law.139

The drafters of the U.P.C. are also concerned with events sub-
sequent to the drafting of the will but before death that thwart the
testator's intent.140 The U.P.C. has been designed to minimize the
risk of ademption when the land was being sold under land con-
tract.' 4 ' Under the U.P.C., when property is involuntarily sold by a
conservator, the intent of the testator is not thwarted by the strict
rule of ademption.'4 This is in accord with prior law.143 The
U.P.C. has also answered the question of intent when the property
is voluntarily sold by the testator in favor of the devisee. 144 The
U.P.C. presumes that the testator's intent was to have the devisee
acquire the right to the proceeds as a substituted asset. 14

The issue presented to the Nebraska court in Reed was
whether the statute does in fact apply to both sales by a conserva-
tor and sales by a testator.146 If the provision was intended to ap-
ply only in cases where the testator is under a conservatorship,
then the question has not been answered in favor of the devisee as
presumed by the U.P.C. Therefore, this question of interpretation
raised by the statute has become critical.

The U.P.C. editorial board commentators have disagreed on
the intent of the provision. 147 The editors of the U.P.C. Practice
Manual have interpreted the 1969 text as covering instances of

139. E.g., Shure v. Dahl, 80 N.W.2d 825, 826-27, (N.D. 1957). North Dakota had
such a statute. N.D. CENT. CODE § 56-04-11 (Replacement 1960) (repealed 1973).
Subsequently, it adopted the U.P.C. § 2-608 as originally drafted, N.D. CENT. CODE
§ 30.1-09-08 (Replacement 1976) (amended in 1977), and the proposed 1975 amend-
ment, N.D. CENT. CODE § 30.1-09-08 (Supp. 1979). See note 151 infra, for the pro-
posed 1975 amendment.

140. PRACTICE MANUAL, supra note 4, at 40; 1 R. WELLMAN, supra note 5, at 161.
141. See 1 R. WELLMAN, supra note 5, at 164.
142. See U.P.C. § 2-608(a) (West 1974).
143. E.g., Bierstedt v. Berninghous, 254 Iowa 772, 778-79, 119 N.W.2d 234, 238

(1963) (sale of ward's real estate by guardian adeemed the specific devise of the
realty only to the extent that the sale proceeds had been used for the testator's care
and maintenance and the balance of traceable sale proceeds distributed to specific
devisee); see Ademption in Iowa, supra note 127, at 1213.

144. See U.P.C. § 2-608(b) (1) (West 1974); 1 R. WELLMAN, supra note 5, at 164-65,
Flickinger, supra note 42, at 48-49; Rusoff, A Comparison of Article II, Parts 5
Through 9 of the Uniform Probate Code and the Revised Codes of Montana: Princi-
pally, the Execution, Revocation, and Construction of Wills, 35 MONT. L. REV. 1, 10
(1974). But see Curry, supra note 11, at 180 (wherein the author interprets the vol-
untary sale as intent to have the gift adeemed); O'Connell & Effland, supra note 11,
at 255 (wherein the authors point out that when property is being sold under land
contract, the testator may have believed that no property interest is left to give and
thus, no reason to amend the will).

145. See note 144 supra.
146. 205 Neb. at 741, 290 N.W.2d at 188.
147. Compare notes 148-50 and accompanying text infra with notes 151-53 and

accompanying text infra.
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nonademption only when the testator is under a conservator-
ship. 148 The specific bequest is then converted into a general pecu-
niary devise equal to the sale price. 149 The devisee's right to the
general pecuniary devise is reduced by the amount of the unpaid
sale proceeds which the devisee is entitled to under the U.P.C. Sec-
tion 2-608(b) (1).150

In 1975, the editorial board of the U.P.C. proposed an amend-
ment to clear the confusion on this issue.151 The proposed amend-
ment involved a reordering of the title and a reversal of the order
of the subsections. This was designed to correct the misrepresen-
tation that the harsh effects of ademption would be alleviated only
when the testator was under a conservatorship.' 5 2 The original in-
tent was to give relief for ademption in all the cases as set out in
the provision.

15 3

The Nebraska Supreme Court designated the 1969 draft of the
provision, the N.P.C. Section 30-2346, as ambiguous. 54 However,

148. PRACTICE MANUAL, supra note 4, at 40.
The second [situation] is where the property devised no longer exists in
the same condition because of a sale, condemnation, fire or casualty and
testator is under a disability.... The U.P.C. in Section 2-608 establishes
the amount received by a devisee where there has been a sale, condemna-
tion, or fire or casualty loss. This section applies only if the proceeds are
received by a conservator ...

Id. at 40-41 (emphasis added). The first situation discussed concerned nonademp-
tion of securities. Id. at 40.

149. Id. at 41.
150. Id.
151. U.P.C. § 2-608, Comment (West 1977). Both the body of the new provision

and the title were rearranged:
Section 2-608 [Nonademption of Specific Devises in Certain Cases; Unpaid
Proceeds of Sale, Condemnation or Insurance; Sale by Conservator].
(a) A specific devisee has the right to the remaining specifically devised
property and:
(1) any balance of the purchase price (together with any security inter-
est) owing from a purchaser to the testator at death by reason of sale of the
property: ....
(b) if specifically devised property is sold by a conservator,.., the spe-
cific devisee has the right to a general pecuniary devise equal to the net
sale price,.... The right of the specific devisee under this subsection is
reduced by any right he has under subsection (a).

Id.
152. U.P.C. § 2-608, Comment (West 1977); 1 R. WELLmAN, supra note 5, at 164-65;

Huff, The Execution, Interpretation and Probate of Wills Under the Uniform Probate
Code, 3 ALI-ABA COURSE MATERIALS J. 37, 50-51 (1978); Wellman & Gordon, supra
note 7, at 387.

153. See note 152 supra.
154. 205 Neb. at 741, 290 N.W.2d at 188. The ambiguity noted by the court arose

from the last sentence of subsection (a) of the 1969 text which reads: "[t ] he right of
the specific devisee under this subsection is reduced by any right he has under
subsection (b)." U.P.C. § 2-608(a) (West 1974). NEB. REv. STAT. § 30-2346 (Reissue
1979). If subsection (b) (1) pertained to an involuntary sale by the conservator, it
served no purpose since that was covered by subsection (a). The purpose of sub-

[Vol. 14



TRUSTS & WILLS

the court held that the only reasonable construction of the statute
mandates that the section covered both involuntary sales by a con-
servator and voluntary sales by a testator.155

The supreme court cited the recommended amendment as evi-
dence of the original intent of the section. Consequently, the court
construed subsection (b) (1) to include the voluntary sale by the
testator, granting the unpaid balance of the purchase price to the
beneficiary of the bequest. Only the sale proceeds received by the
testator during his lifetime will be adeemed under this construc-
tion of the subsection. 156 Since the issue of interpretation of the
statute has been resolved in favor of nonademption in the case of a
voluntary sale, the testator's intent will be presumed to be in favor
of the devisee under the U.P.C.

The Nebraska Supreme Court in its decision, noted that no
cases had been cited as interpreting the statute. 57 However, on
May 22, 1979, the District Court of Appeals of Florida was con-
fronted with a similar situation.158 That court was asked whether
the U.P.C. Section 2-608 does in fact apply to both sales by conser-
vator and sales by testator. Like Nebraska, the Florida court found
that the section applied to both. It held that the devisee's right to
any balance of purchase price is not limited by any of the provi-
sions of section (1) concerning acts of a conservator.1 59 As support
for its decision, the Florida court cited the views of another com-
mentator that a reversal of the subsections would avoid the misap-
prehension that the section prohibited ademption only when
property was sold by a conservator. 160

Five states have amended their statutes from the 1969 version
to the 1975 draft.161 Michigan is the only state that adopted the
U.P.C., after the 1975 amendment, which enacted the 1969 version

section (b) was to reduce the amount of the general devise by the amount of specifi-
cally devised property remaining in the estate. If subsection (b) (1) pertained to a
voluntary sale by the testator, how can the testator and the conservator sell the
same property? As such, there could be no reduction of the amount granted under
subsection (a) by subsection (b)(1). Therefore, any right under subsection (b)(1)
was not limited by subsection (a). 205 Neb. at 740-43, 290 N.W.2d at 188.

155. 205 Neb. at 740-43, 290 N.W.2d at 188.
156. See 205 Neb. at 744-45, 290 N.W.2d at 190.
157. 205 Neb. at 741, 290 N.W.2d at 188.
158. Dobson v. Lawson, 370 So. 2d 1238 (Fla. Dist. Ct. App. 1979) (construing FLA.

STAT. ANN. § 732.606 (West 1976) which is similar to NEB. REV. STAT. § 30-2346 (Reis-
sue 1979)).

159. Dobson v. Lawson, 370 So. 2d at 1240.
160. Fenn & Koren, supra note 12, at 30-31 & n.204.
161. See ARiZ. REV. STAT. ANN. § 14-2608 (West Supp. 1979); IDAHO CODE § 15-2-

608 (1978); N.D. CErr. CODE § 30.1-09-08 (2-608) (Replacement 1979); UTAH CODE
ANN. § 75-2-608 (1978).

1980]



CREIGHTON LAW REVIEW

of Section 2-608.162 However, with two decisions construing the
section to apply to involuntary sales by a conservator and volun-
tary sales by a testator, any case brought in the remaining 1969
version jurisdictions should not present any interpretation
problems or variance in results.

OTHER CASES INTERPRETING STATUTES
UNDER THE N.P.C.

In Jacobson v. Nemesi,163 the Nebraska Supreme Court con-
strued the transitional N.P.C. Section 30-2901 (Section 8-101 of the
U.P.C.).164 This case involved an estate proceeding in which the
testatrix died October 20, 1976. On February 16, 1977, the texta-
trix's will and antenuptial agreement were admitted to formal pro-
bate and on February 24, 1977, the first publication and notice to
creditors was issued. Appellant, the surviving spouse, filed an ap-
plication and election to take against the will on September 26,
1977.165 The issue before the court was appellant's timely election.
Appellant argued that the estate proceedings would be governed
under the prior law since his wife died before the January 1, 1977
effective date of the N.P.C.' 66 The previous probate section
granted the surviving spouse one year from the filing of letters tes-
tamentary to file his election. 167

The supreme court held, however, that the estate would be
governed by the N.P.C. since it was fied after the effective date. 168

Under the N.P.C. statute, the surviving spouse has within the ear-
lier of six months after the first publication and notice to creditors
or one year from date of death to ifie the election.169 Failing to
elect within six months of the notice, the appellant did not fie in a
timely manner. 170

Appellant further maintained that the former probate code
granted him a right to fie for an election which had commenced
running before the effective date of the N.P.C. 171 The court agreed

162. See MICH. COMP. LAws ANN. § 700.136 (West 1980) (MICH. STAT. ANN. § 27-
5136 (Callaghan 1979)) (effective July 1, 1979, entitled: Rights of Specific Devisees).
The other two states adopted the 1975 draft. HAwAII REV. STAT. § 560:2-608 (Replace-
ment 1976); ME. REV. STAT. ANN. tit. 18-A, § 2-608 (West 1979) (effective 1-1-81).

163. 204 Neb. 180, 281 N.W.2d 552 (1979).
164. NEB. REV. STAT. § 30-2901 (Reissue 1979).
165. 204 Neb. at 182, 281 N.W.2d at 554.
166. Id. at 183, 281 N.W.2d at 554-55.
167. NEB. REV. STAT. § 30-108 (Reissue 1964) (repealed 1977).
168. 204 Neb. at 183-84, 281 N.W.2d at 555.
169. NEB. REV. STAT. § 30-2317(a) (Reissue 1979).
170. 204 Neb. at 185, 281 N.W.2d at 555.
171. Id. at 184-85, 281 N.W.2d at 555.
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that the N.P.C. cannot impair any accrued right which had com-
menced running under the former provisions. However, this was
not the determining factor. Since letters testamentary had not
been filed before the operative N.P.C. date of January 1, 1977, the
court found no accrued right under the former section. Therefore,
the one-year time limitation had not commenced running.172

In Gasper v. Moss,173 the Nebraska Supreme Court interpreted
N.P.C. Section 30-2703(a) (Section 6-103 of the U.P.C.) 174 and
N.P.C. Section 30-2704(a) and (e) (Section 6-104 of the U.P.C.). 175

Decedent had a joint bank account with his son. After his father's
death, the son withdrew all of the funds. Three stepdaughters of
the decedent instituted a suit to establish an oral trust agreement
between the decedent and the son, providing for one-half of the
funds to go to them. 176 They argued that the decedent had in-
tended for them to receive this amount in keeping with his testa-
mentary plan of distribution. 177

The court stated that the N.P.C. Sections 30-2703(a) and 30-
2704(a) and (e) were controlling. These statutes were found to
codify previous decisions of the court to the effect that before an
oral trust will be established in a joint bank account, there must be
clear, satisfactory, and convincing evidence. In this case there was
no direct evidence to establish an oral trust between decedent and
his son. Although decedent may have had many reasons for estab-
lishing the joint account, the form of the account would control and
could not be changed by a will. The sums remaining on deposit at
time of death belonged to the surviving party.178

Before the N.P.C., the cases which held that the property
rights were established by the form of the joint account (unless a
contrary intent was evident) were based on financial liability stat-
utes. 79 If it could be shown that the form of the account was for

172. Id. Faced with a similar issue of construction, the Eighth Circuit Court of
Appeals construed the same two subsections in a similar manner. The circuit court
held that subsection (b) (2) must be read in light of subsection (b) (4). Any statute
of limitations which had commenced running before the effective date would con-
tinue to run. The court held that plaintiffs claim was barred by the former two-year
probate statute of limitations which had commenced running. Therefore, the appli-
cation for an informal appointment of a special administrator made more than two
years after date of death was not timely filed. Greyhound Lines, Inc. v. Lexington
State Bank & Trust Co., 604 F.2d 1151, 1155-56 (8th Cir. 1979).

173. 204 Neb. 24, 281 N.W.2d 213 (1979).
174. NEB. REV. STAT. § 30-2703(a) (Reissue 1979).
175. NEB. REV. STAT. §§ 30-2704(a), -2704(e) (Reissue 1979).
176. 204 Neb. at 25, 281 N.W.2d at 213.
177. Id. at 26-27, 281 N.W.2d at 214.
178. Id. at 27-28, 281 N.W.2d at 215.
179. Eden v. Eden, 182 Neb. 768, 770-71, 157 N.W.2d 543, 545 (1968); Slocum v.
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convenience only (an agency relationship or an informal trust),
then the remaining sums became a part of the probate estate. 180

Thus, under the N.P.C., even though ownership at death is conclu-
sively established by the statute, the door is still open for a show-
ing of contrary intent. 18 1 The court, as before, will require a clear,
satisfactory, and convincing evidence to rebut the presumption
that the survivor takes all.'8 2

In Schissler v. Foote,183 the Nebraska Supreme Court inter-
preted N.P.C. Section 30-2412 (Section 3-203 of the U.P.C.) 184 as re-
quiring the county courts to follow the statute when appointing a
personal representative.18 5 The county court had ordered that the
co-executors named in the will of the decedent, the decedent's
widow and sister, were unsuitable to serve together and appointed
another as personal representative. 8 6 The supreme court re-
versed, noting that the county court had found neither the sister,
nor the widow unsuitable to serve as personal representatives, but
only unsuitable to serve together. While it is not mandatory that
the court appoint as personal representative those nominated in
the will, the court must follow the statute if it; does not do so. The
statute allows the court to refuse to appoint a person if he is "un-
suitable." However, a finding must be given as to the basis of the
unsuitability of the individual. 8 7

LEGISLATION

The Nebraska Unicameral enacted three noteworthy statutes
during the survey period. Two of these are discussed in this article
and the other is the topic of the separate article in this issue by
Ronald R. Volkmer.188

Boshuslov, 164 Neb. 156, 164, 82 N.W.2d 39, 44-45 (1957); Volkmer, Multiple-Party Ac-
counts Under the Nebraska Probate Code, 9 CREIGHTON L. REV. 519, 520-21 (1976).

180. Volkmer, supra note 179, at 528.
181. NEB. REV. STAT. § 30-2704(a) (Reissue 1979); Volkmer, supra note 179, at

525.
182. Volkmer, supra note 179, at 528.
183. 203 Neb. 598, 279 N.W.2d 614 (1979).
184. NEB. REV. STAT. § 30-2412 (Reissue 1979).
185. 203 Neb. at 601, 279 N.W.2d at 616.
186. Id. at 600, 602, 279 N.W.2d at 615-16.
187. Id. at 601-02, 279 N.W.2d at 615-16.
188. L.B. 440, 1980 Neb. Laws 1 (adopting the Nebraska Trustees Powers Act and

the Nebraska Principal and Income Acts) is the subject of a separate article. See
Volkmer, Nebraska's Trustee's Powers Act and Principal and Income Acts, 14
CREIGHTON L. REV. 121, (1980); L.B. 981, 1980 Neb. Laws 1; LB. 694, 1980 Neb. Laws 1.
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L.B. 981

L.B. 981 was enacted to change provisions relating to home-
stead allowance, exempt property, and family allowance. 189 The
homestead allowance has been increased from $5,000 to $7,500.190
The value of exempt property may not exceed $5,000.191 The total
amount for a family allowance is a lump sum distribution of $9,000
or periodic installments not to exceed $750 per month for one
year.

192

L.B. 694

L.B. 694 was drafted as an outgrowth of the substantive and
procedural changes recommended by the Nebraska Bar after prac-
ticing under the N.P.C. for 2 years. 193 The important substantive
changes will be presented here.

The intestate share of the surviving spouse has been increased
from $35,000 to $50,000.194 The surviving spouse may now claim an
elective share "in any fraction not in excess of one-half' of the aug-
mented estate.195 The section defining the augmented estate has
been redrafted to clarify the statutory definition. 196 In addition,
three substantive changes were made. Excluded transfers are de-
fined to also include gifts under $3,000 to third parties made within
three years of death. 19 7 Railroad retirement system benefits have

189. L.B. 981, 1980 Neb. Laws 1.
190. L.B. 981, § 1, 1980 Neb. Laws 1 (to be codified as NEB. REV. STAT. § 30-2322).
191. L.B. 981, § 2, 1980 Neb. Laws 1-2 (to be codified as NEB. REV. STAT. § 30-2323).

The former limit was $3,500.
192. L.B. 981, § 3, 1980 Neb. Laws 2 (to be codified as NEB. REV. STAT. § 30-2325).

The former maximum allowance was a lump sum distribution of $6,000 or monthly
amounts of $500.

193. NEBRASKA LEGISLATIVE COUNCIL, REPORT OF THE LEGISLATIVE COUNCIL

COMMrrrEE ON JUDICIARY 230-40 (1979) [hereinafter cited as COMMITTEE REPORT].
194. L.B. 694 § 2(2)-(3), 1980 Neb. Laws 2 (to be codified as NEB. REV. STAT. § 30-

2302). The U.P.C. provides for $50,000, but Nebraska had lowered the provision to
$35,000. COMMITrEE REPORT, supra note 193, at 242.

195. L.B. 694, § 3,1980 Neb. Laws 2 (to be codified as NEB. REV. STAT. § 30-2313).
The enacted change will allow flexibility to accomplish better tax planning. CoM-
MrrTEE REPORT, supra note 193, at 242-43. Formerly, the surviving spouse's frac-
tional share of the augmented estate was one-third. NEB. REV. STAT. § 30-2313
(Reissue 1979). The enacted increase to one-half would track the one-half intestate
distribution to the surviving spouse in NEB. REV. STAT. § 30-2302 (Reissue 1979).
However, it is a departure from the U.P.C. augmented estate provision of one-third.
U.P.C. § 2-201 (West 1977).

196. ComrrrEE REPORT, supra note 193, at 247. The enacted change was pro-
posed to resolve internal ambiguities of the provision. Id. See LB. 694, § 4, 1980
Neb. Laws 2-6 (to be codified as NEB. REV. STAT. § 30-2314).

197. L.B. 694, § 4(a) (1) (iv), 1980 Neb. Laws 5 (to be codified as NEB. REV. STAT.
§ 30-2314). Formerly, the time limitation was 2 years. NEB. REV. STAT. § 30-
2314(1) (iv) (Reissue 1979).
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been excluded in the same manner as federal social security bene-
fits. 198 Finally, the presumption that property owned by the sur-
viving spouse at the decedent's death was derived from the
decedent, except where the surviving spouse could prove other-
wise, has been deleted.199 Also, the court has been given a list of
factors to consider in making a decision as to whether an election
is in the "best interests" of the incompetent surviving spouse.20 0

The requirement of a date of signing for a holographic will has
been modified. If the will is the only such instrument, if no inter-
nal inconsistency exists, or if the date can be proven by extrinsic
evidence, then no date is required.20 1 Also, for a separate writing
which lists bequests of personal property (the "laundry list"), the
requirement of a date has been modified. The date may now be
proven by extrinsic evidence.20 2

Section 9203 expands the list of persons entitled to disclaim in
the areas of statutory entitlements and life insurance contracts. 2° 4

To track the Internal Revenue Code's definition of qualified dis-
claimers, section 9 adds a requirement concerning the language of
the disclaimer and the time limit to ffie. 20 5 Under section 9, a sur-

198. L.B. 694, § 4(a)(2)(i), 1980 Neb. Laws 5-6 (to be codified as NEB. REV. STAT.
§ 30-2314).

199. Compare L.B. 694, § 4, 1980 Neb. Laws 2-6 with NEB. REV. STAT. § 30-
2314(2) (iii) (Reissue 1979).

200. L.B. 694, § 5, 1980 Neb. Laws 7 (to be codified as NEB. REV. STAT. § 30-2315).
The change was proposed to legislatively overrule the Nebraska Supreme Court
decision in Clarkson v. First Nat'l Bank, 193 Neb. 201, 226 N.W.2d 334 (1975). CoM-
mrrTEE REPORT, supra note 193, at 248. By adopting the minority view on what con-
stitutes best interests, Clarkson mandated, almost automatically, an election if the
result would be of greater pecuniary value. See Clarkson v. First Nat'l Bank, 193
Neb. 201, 205-08, 226 N.W.2d 334, 337-38 (1975).

201. L.B. 694, § 7, 1980 Neb. Laws 8 (to be codified as NEB. REV. STAT. § 30-2328).
The N.P.C. had required the date of signing to remove the confusion and inconsis-
tency of handwritten, home made wills. The change was proposed to narrow the
date requirement to only those cases where other wills exist, where internal incon-
sistencies exist or the date cannot be proven by extrinsic evidence. COMMrrrEE RE-
PORT, supra note 193, at 250-51.

202. L.B. 694, § 8, 1980 Neb. Laws 8-9 (to be codified as NEB. REV. STAT. § 30-2338).
203. L.B. 694, § 9, 1980 Neb. Laws 9 (to be codified as NEB. REV. STAT. § 30-2352).
204. L.B. 694, § 9(a) (1), 1980 Neb. Laws 9 (to be codified as NEB. REV. STAT. § 30-

2352).
205. L.B. 694 § 9, 1980 Neb. Laws 9 which adds that the instrument must: "de-

clare that the renunciation is an irrevocable and unqualified refusal to accept the
renounced interest." Id. § 9(a) (2) (iv) at 9. Also, "the instrument must be received
not later than the date which is nine months after the later of (i) the date on which
the transfer creating the interest in such person is made, or (ii) the date on which
such person attains age 21." Id. § 9(b) at 10. The changes in subsection (b) permit
renunciation at any time whereas before, renunciation had to be made within nine
months. NEB. REV. STAT. § 30-2352(b) (Reissue 1979). However, to be effective for
Nebraska inheritance and estate tax purposes and federal tax purposes, the dis-
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viving spouse may renounce and keep an income interest.20 6 The
ability to retain the right to renounce even though there are tax
consequences has been clarified. 20 7 A separate subsection con-
cerning who should receive notice of the disclaimer has been ad-
ded.20 8 Finally, the beneficiary of a spendthrift trust has the
opportunity to have a court lift the spendthrift restriction if the es-
tablished criteria are met.209

Section 10210 incorporates a list of factors to be considered in
the determination of reasonable attorney fees.2 1 1 The provision re-
quiring the personal representative to send a separate published
notice following informal appointment has been repealed.2 12 L.B.
694 also allows a county court to discharge a Nebraska estate tax
lien and a Nebraska inheritance lien without a finding that liability
has been fully satisfied.213

Judith A. Spindler-'82

claimer must be made within the time periods. COMMriTEE REPORT, supra note 193,
at 260.

206. COMMrrEE REPORT, supra note 193, at 261. Under this provision the guide-
lines of the Internal Revenue Code have been met and a revision of all marital de-
duction interests with a family or residual trust income to the surviving spouse is
not necessary. Id. However, a question of interpretation is raised by the Commit-
tee Report's deduction since subsection (c) does not use the term "income inter-
est." See L.B. 694, § 9(c), 1980 Neb. Laws 10 (to be codified as NEB. REV. STAT. § 30-
2352).

207. CoMMrrrEE REPORT, supra note 193, at 261-62; see LB. 694, § 9(d), 1980 Neb.
Laws 11-12 (to be codified as NEB. REV. STAT. § 30-2352).

208. L.B. 694, § 9(e) Neb. Laws 12 (to be codified as NEB. REV. STAT. § 30-2352).
Those persons who are recipients or potential recipients of the disclaimed interest
are to be notified within thirty days. Id.

209. LB. 694, § 9(f), 1980 Neb. Laws 12 (to be codified as NEB. REV. STAT. § 30-
2352). The established criteria consist of a judicial finding that other beneficiaries'
rights are not impaired and that such lifting of the provision will not result in a
substantial benefit to trust non-beneficiaries at the expense of the trust benefi-
ciaries or the trust. Id. However, this addition seems misplaced since it covers a
major revision in the law relating to spendthrift trust restrictions and not the law
relating to problems in disclaimers.

210. LB. 694, § 10, 1980 Neb. Laws 12 (to be codified as NEB. REV. STAT. § 30-
2482).

211. LB. 694, § 10(2), 1980 Neb. Laws 13 (to be codified as NEB. REV. STAT. § 30-
2482).

212. LB. 694, § 13, 1980 Neb. Laws 15 (repealing NEB. REV. STAT. § 30-2466). The
former section had provided for a duplication of notice. The written and published
notices were often mailed in the same envelope. COMMITTEE REPORT, supra note
193, at 263-64.

213. LB. 694, § 12, 1980 Neb. Laws 14 (to be codified as NEB. REV. STAT. § 77-
2039). The former provision allowed a discharge when "fully satisfied." NEB. REV.
STAT. § 77-2039 (Reissue 1976). This raised an interpretation problem. Now, the
county court may release the property when it is satisfied that the taxes will be
paid. COMMITTEE REPORT, supra note 193, at 266.




