
CONSTITUTIONAL LAW-CONCRETE DEVELOPMENT CHIPS AWAY

AT COMMERCE CLAUSE ANALYSIS-Reeves, Inc. v. Stake, 100 S.
Ct. 2271 (1980).

INTRODUCTION

Traditionally, the Supreme Court has taken an extremely sus-
picious view of state action which forces business operations into
the regulating home state,1 thus placing that state at an economic
advantage.2 Such state activity has been considered irreconcilable
with the notion of free access to all domestic markets 3 which un-
derlies the commerce clause.4 However, in the Reeves, Inc. v.
Stake5 factual setting, the State of South Dakota took exactly that
sort of action which pressures out-of-state entrepreneurs into the
home state if they wish to effectively compete.6 The situation did
not, however, prompt traditional commerce clause scrutiny. In-
stead, the Supreme Court abandoned that fundamental notion in
the situation where a state enters the economy as a market partici-
pant. In this ruling the Court claimed to find no basis in which to
"believe the Commerce Clause was intended to require independ-
ent justification for such [state] action. ' 7

The future is not to be known with any sort of accuracy, but
one can surmise the possibilities if states take advantage of this
ruling. It is foreseeable that with increased state industry owner-
ship, midwestern states could hoard their grain, California and
Florida could hoard their fruit, while Pennsylvania might keep its
steel. And what if Alaska moved to refine its own oil? Could the
United States be faced with an OPEC-like state within its own
union? While these situations may seem far-fetched, the Reeves
decision has provided the basis for just such events to occur. And
thus, one of the major premises of the Founding Fathers, a single
national economic unit, is foreseeably jeopardized. This article
will examine the Supreme Court's decision to repudiate traditional
commerce clause analysis in light of past case law and the funda-
mental principles underlying the commerce clause.

1. L. TRIBE, AMERICAN CONSTrrTrIONAL LAW § 6-9 at 334 (1978).
2. See generally H.P. Hood & Sons v. Du Mond, 336 U.S. 525, 538 (1949); Bald-

win v. G.A.F. Seelig, Inc., 294 U.S. 511, 527 (1935); Foster-Fountain Packing Co. v.
Haydel, 278 U.S. 1, 13 (1928).

3. H.P. Hood & Sons v. Du Mond, 336 U.S. 525, 539 (1949).
4. U.S. CONST. art. I, § 8, cl.3.
5. 100 S. Ct. 2271 (1980).
6. Id. at 2275. In order to purchase cement at needed quantities, out-of-state

businesses would have to become South Dakota residents. Id.
7. Hughes v. Alexandria Scrap Corp., 426 U.S. 794, 809 (1976).



CREIGHTON LAW REVIEW

BACKGROUND

When Congress has not legislated in a particular area, the va-
lidity of state legislation as it affects interstate commerce is deter-
mined according to the restrictions of the dormant commerce
clause. 8 As such, the courts attempt to preserve the original com-
merce clause design of free access to all markets and avoidance of
Balkanization.9

The conflicts between the notion of exclusive federal regula-
tory power and that of allowing complete regulatory discretion in
the absence of congressional action developed early in constitu-
tional litigation. 10 Through case law development, the Supreme
Court has arrived at a seemingly simple test to answer questions
concerning state regulation of interstate commerce.

In explanation of commerce clause analysis, the Supreme
Court, as recently as 1979 in Hughes v. Oklahoma" reiterated this
rule which determines the constitutional validity of a particular
state regulation of interstate trade.12 The test, as stated in Pike v.
Bruce Church, Inc.,13 is basically a three-step process. 14 First, it

must be determined whether the regulation is rationally related to
a legitimate state purpose.1 5 Second, if a legitimate state end is
established, the burden imposed by the state must be outweighed
by the state's interest.16 Finally, if the above tests are met, the reg-
ulation must be imposed by the means least restrictive upon inter-
state commerce.'

7

8. J. NOWAK, R. ROTUNDA, & J. YOUNG, HANDBOOK ON CONSTITUTIONAL LAW 243-
44 (1978); Survey, Supreme Court Adjudication of Eighth Circuit Cases, 13 CREIGH-
TON L. REV. 1091, 1123 (1980).

9. Schwartz, Commerce, the States, and the Burger Court, 74 N.W. L REV. 409,
410-11 (1979). Balkanize is defined: "to break up (as a region) into smaller and
often hostile units." WEBSTER'S NEW COLLEGIATE DICTIONARY 85 (1973).

10. Lay, States' Rights: The Emergence of a New Judicial Perspective, 22 S.D. L.
REV. 1, 5 (1977). Chief Justice Marshall in Gibbons v. Ogden, 22 U.S. (9 Wheat) 1,
195 (1824), established that the supremacy clause prohibited state regulation of in-
terstate commerce. Conversely, Chief Justice Taney's court promoted the concept
of dual federalism allowing complete freedom of state interstate interference where
Congress has not taken a legislative stance. Cooley v. Board of Wardens, 53 U.S.
(How.) 299, 319 (1851).

11. 441 U.S. 322 (1979).
12. Id. at 331.
13. 397 U.S. 137 (1970).
14. Id. at 142.
15. Id.
16. Id.
17. Id. The language in the Pike test left some ambiguity concerning exactly

whether this final step required least restrictive alternatives. But this ambiguity
was removed in Hunt v. Washington State Apple Advertising Comm'n, 432 U.S. 333
(1977). "When discrimination against commerce... is demonstrated, the burden
falls on the State to justify it both in terms of the local benefits flowing from the
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F6r purposes of explanation and clarification, the three-step
test is here applied to the factual situation in Hughes. Briefly, the
facts in this case involve an operator of a Texas minnow business
transporting natural minnows out of Oklahoma into Texas. Natu-
ral minnows are those which live free in nature as opposed to
those commercially raised. This businessman was arrested for vio-
lation of an Oklahoma statute which prohibited the transport of
natural minnows across state lines. 18 In his defense he alleged
that the statute was repugnant to the commerce clause, and there-
fore unconstitutional. 19

The Court in its analysis reasoned that the statute passed
steps one and two, but failed to meet the requirements of step
three.20 First, is the regulation rationally related to a legitimate
state end? The Court held yes-maintaining the ecological balance
of streams by avoiding removal of inordinate numbers of fish is a
justified end and a rationally related means.2 1 Second, is the bur-
den imposed outweighed by the state interest? The Court indi-
cated that protection of the ecology is an important goal and will
outweigh the burden it places on interstate commerce. 22 Finally, is
this the least restrictive means Oklahoma can use to protect its
ecology? The Court answered in the negative and pointed out that
"Oklahoma [chose] to 'conserve' its minnows in the way that most
overtly discriminates against interstate commerce. ' 23 If the state
was truly concerned about its ecology, it would have put limits on
both resident and non-resident withdrawals of minnows and,
hence, at the same time lessened the burden on interstate com-
merce. 24 As step three was not satisfied, the Oklahoma statute was
rendered unconstitutional. It is this traditional three-step com-
merce clause scrutiny and its illustrated application that the Court
refused to apply in Reeves, Inc. v. Stake.

FACTS AND HOLDING

In response to the Progressive political movement,25 the State
of South Dakota in 1919 implemented plans to construct a state

statute and the unavailability of nondiscriminatory alternatives adequate to pre-
serve the local interest at stake." Id. at 353.

18. 441 U.S. at 324.
19. Id.
20. Id. at 337-38.
21. Id. at 337.
22. Id.
23. Id. at 338.
24. Id.
25. 100 S. Ct. at 2274 n.1. The only privately owned cement plant in the state

had been purchased by the "trust" and closed. Id. See generally S. L zAus, THE
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owned cement factory, and subsequently did so.26 At some time
after operations at the cement plant began, South Dakota estab-
lished a preferential policy of supplying cement to South Dakota
residents and those with contractual commitments first, with any
remaining cement meted out on a first-come, first-serve basis. 27

In 1978 the construction industry boomed nationwide while for
unspecified difficulties, production at the South Dakota plant
slowed.28 As a result, the state owned plant was unable to fill all of
its orders, and therefore, the policy preferring South Dakota resi-
dents and supply contracts was activated. 29

Petitioner-Reeves, Inc., a ready-mix concrete distributor, orga-
nized and located in the State of Wyoming, had no pre-existing
supply contract, and consequently was informed that the plant
would not continue to fill Reeves' orders for cement.30 Reeves was
particularly hard hit by this policy as the South Dakota plant sup-
plied 95 percent of its cement needs. After an unfruitful search for
another supplier, Reeves was compelled to reduce its production
by 76 percent in mid-July of 1978.3 1

Reeves brought this suit against the Cement Commission in
the district court of South Dakota, challenging the preferential pol-
icy and seeking injunctive relief. The trial court permanently en-
joined the preferential practice reasoning that "South Dakota's
'hoarding' was inimical to the national free market envisioned by
the Commerce Clause. '32 In Reeves, Inc. v. Kelley, 33 the Eighth
Circuit reversed the trial court decision holding that the state ac-
ted merely in a proprietary capacity as permitted in Hughes v. Al-
exandria Scrap, Corp.,3 4 After granting certiorari, the Supreme
Court remanded the case in light of Hughes v. Oklahoma.35 The
Eighth Circuit distinguished Hughes v. Oklahoma and reaffirmed
its holding. 36 Once again the Supreme Court granted certiorari

GENTEEL POPULISTS 81-85 (1974) for an explanation of the Progressive movement
and its fervent antitrust beliefs.

26. 100 S. Ct. at 2274.
27. Id. at 2275 n.3. The record reveals that the preferential policy was in effect

by 1974. Id.
28. Id. at 2275.
29. Id.
30. Id.
31. Id.
32. Id.
33. 586 F.2d 1230 (8th Cir. 1978).
34. Id. at 1232-33.
35. 100 S. Ct. at 2275.
36. 603 F.2d 736, 737-38 (8th Cir. 1979). Both the Supreme Court and the Court

of Appeals for the Eighth Circuit held that Hughes v. Oklahoma, 441 U.S. 939 (1979),
is inapplicable here as that decision involves regulation of privately owned articles
of trade. 100 S. Ct. at 2275-76 n.4.
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and upheld the Eighth Circuit's ruling and South Dakota's prefer-
ential policy in a controversial 5-4 decision.37

ANALYSIS

At one time, Reeves could have conceivably been decided
within the traditional commerce clause analysis.38 But with the
advent of the Alexandria decision's rejection of commerce clause
analysis, the Supreme Court had no choice but to follow that case
analysis as the facts in Reeves fit the Alexandria rule even better
than the facts in Alexandria itself.39 Given the importance of the
Alexandria decision an explanation of that case is in order.

The Alexandria case brought into issue the constitutionality
of a Maryland statutory scheme designed to promote the destruc-
tion of abandoned automobiles. 40 The Maryland plan provided for
the payment of bounties by the state to processors of junked cars4 1

for each Maryland-titled car processed, in order to encourage the
clean-up of the state's environment.42 As a condition to the receipt
of the bounty, the scrap processor had to present documentation,
procured from the supplier of the automobile, which proved clear
title to the vehicle.43 But due to an amendment to the statute, out-
of-stateo processors were required to supply much more elaborate
documentation to support their ownership than their Maryland
counterparts." Following the amendment, deliveries by suppliers
of bounty eligible automobiles to out-of-state processors decreased
markedly. 45 It seems logical that a supplier of junk cars would nat-
urally take his cars to the processor which required the least de-
manding documentation of title. Out-of-state processors claimed
that the amendment was an impermissible burden upon the inter-
state commerce and in violation of the commerce clause.4 But the
Supreme Court held to the contrary, pronouncing that this type of
action was not within the realm of commerce clause scrutiny.47

The Court, in its analysis, equated Maryland's status as a
bounty distributor with the status of a purchaser of scrap process-

37. 100 S. Ct. at 2282.
38. See L. TRIBE, supra note 1, § 6-10 at 336. See text at notes 3-6 supra for

explanation of traditional three-step commerce clause analysis.
39. 100 S. Ct. at 2279.
40. 426 U.S. at 796 (1976); 34 WASH. L REv. 979, 989 (1977).
41. MD. ANN. CODE art. 66 1/2, § 5-201 to -210 (1970).
42. 426 U.S. at 811.
43. 426 U.S. at 798.
44. Id. at 800-01.
45. 426 U.S. at 801 n.11.
46. Id. at 802.
47. Id. at 810.
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ing services. 48 In other words, Maryland was acting as a purchaser
or market participant. Under this proprietary label, Maryland was
adjudicated immune from commerce clause challenge as the Con-
stitution does not address reactions within the market place due to
market forces, 49 but only taxing and regulatory actions taken by
states in their sovereign capacity.50

In the past this proprietary label has only applied to those in-
stances in which the local government procured goods and serv-
ices for its use in operating the government. 51 For instance, a
government acts in its proprietary capacity when it enters a con-
tract for the construction of, a public building,52 when it contracts
for printing of state university yearbooks,5 3 when it purchases or
sells electric power,54 or when it contracts to provide its citizens
with a water supply.5 5 As the dissent in Reeves demonstrated,
there are no reservations about giving these types of activities an
immunity from the commerce clause, for a government should be
allowed to procure goods and services for its own advantage in the
private market place as part of its inherent -power to supply its own
needs.56 The dissenting justices had no qualms over extending the
protection of the proprietary label to South Dakota's cement plant
in as much as the cement was used for its own public projects.57

Although the record did not reveal the amount of cement used by
South Dakota in its own projects, it does state that 40 percent of
the cement was sold to out-of-state users.58 Therefore, it would
seem to be a safe assumption that the great majority of the cement
was being used for private consumption. Before Reeves, never was
the proprietary label and its accompanying protection attached to
a government market activity which so amounted to regulation of
private market activity. Certainly, the effect would have been no
different if the legislature itself had forbidden sales to non-resi-
dents.59

In Alexandria, the Court expanded the proprietary function of
local governments to include anything which resembled a govern-

48. See id. at 808-09; 31 U. MIAMI L. REV. 729, 733 (1977).
49. 100 S. Ct. at 2276-77.
50. L. TRIBE, supra note 1, § 6-10 at 336.
51. See, e.g., American Yearbook Co. v. Askew, 339 F. Supp. 719, 721 (M.D. Fla.

1972) mem., affid mem., 409 U.S. 904 (1972).
52. See, e.g., Denver v. Bossie, 83 Colo. 329, 334, 266 P. 214, 216-17 (1928).
53. American Yearbook Co. v. Askew, 339 F. Supp. at 722.
54. City of Highpoint v. Duke Power Co., 120 F.2d 866, 869 (4th Cir, 1941).
55. Omaha Water Co. v. City of Omaha, 147 F. 1, 5 (8th Cir. 1906).
56. 100 S. Ct. at 2284 (Powell, J., dissenting).
57. Id. at 2283.
58. Id. at 2275.
59. Id. at 2286 (Powell, J., dissenting).
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ment purchase,60 and couched its holding in these broad terms.
"Nothing in the purposes animating the Commerce Clause prohib-
its a State, in the absence of congressional action, from participat-
ing in the market and exercising the right to favor its own citizens
over others. ' 61 Therefore, it would seem that "proprietary" has
been equated with "market participation." Defining proprietary in
such broad terms provides a state with the necessary loophole to
act in a regulatory fashion while avoiding commerce clause limita-
tions by simply assuming the role of a market participant. 62

The Court in Alexandria found itself having to stretch its im-
agination somewhat to liken subsidy programs to proprietary mar-
ket participation. 63 But in the Reeves case, South Dakota as the
seller of its own cement, manifestly fit the market participant role.
Therefore, when Reeves arose, the Court had no choice but to
grant South Dakota constitutional immunity, in spite of the obvi-
ous burden placed on interstate commerce. 64

The Founding Fathers, in their constitutional design, envi-
sioned the United States as one economic unit with a free flow of
trade between the states, 65 and historically, the Supreme Court
has striven to preserve that ideal.66 However, this decision sup-
ports exactly that Balkanization which the commerce clause was
designed to avoid.67 It encourages retaliation between the states, 68

and runs contrary to all which the Supreme Court has previously
done.

The majority did not believe that the South Dakota action re-
stricted the petitioner's ability to secure cement for its construc-
tion business as cement is not a natural resource, and the state
had put no limits on non-resident's access to the natural resources
which comprise the cement formula. 69 Yet, as the dissent illus-
trated, the Court forgot that the commerce clause applied equally

60. See 426 U.S. at 808-09; 31 U. MAMI L. REV. 729, 733-34 (1977).
61. 426 U.S. at 810.
62. See id. at 824 (Brennan, J., dissenting). 34 WASH. & LEE L. REV. 979, 996

(1977).
63. See 18 B.C. IND. & COM. L. REV. 893, 899 (1977).
64. See 100 S. Ct. at 2275.
65. See THE FEDERALIST No. 11 (A. Hamilton) at 118 (J.B. Lippincott & Co. ed.

1880), THE FEDERALIST No. 22 (A. Hamilton) at 184-86 (J.B. Lippincott & Co. ed.
1880).

66. J. NowAK, R. ROTUNDA, & J. YOUNG, supra note 8, at 244.
67. 100 S. Ct. at 2282, (Powell, J., dissenting); Baldwin v. G.A.F. Seelig, Inc., 294

U.S. at 522.
68. Retaliation between the states was evident here as the Mayor of Gilette,

Wyoming called for a boycott of all goods emanating from Rapid City, South Da-
kota. Governors and Attorney Generals of surrounding states expressed their con-
cern. Brief for Appellee, No. 78-1578, Reeves, Inc. v. Kelley, 586 F.2d 1230 (8th Cir.
1978).

69. 100 S. Ct. at 2281.
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to both natural resources and products that have been subject to
human processes. 70 It also ignored the aggregation of past case
law which abhorred state practices that coerce business into the
regulating state in order to maintain an effective existence.7 1 The
Supreme Court simply did not have an adequate rebuttal to South
Dakota's protectionist policy.7 2

Even in the very recent past the Court has held that a state
attempting to procure economic protectionism violates the law per
se.7 3 This has been the hard and fast rule for generations of judi-
cial decision,74 although the Court has found itself accepting lim-
ited burdens on interstate commerce when the state seeks to
protect the health and safety of its citizens. 75 In light of these ex-
ceptions, there was no need to disregard the traditional commerce
clause analysis. Alexandria could have been allowed to stand
under this safety and health exception as a measure designed to
protect the environment, while Reeves would fall as protectionist.
And hence the integrity of the commerce clause could have sur-
vived.

Generally, government powers are dichotomized into two clas-

70. Id. at 2283 (Powell, J., dissenting). Hughes v. Alexandria Scrap Corp., 426
U.S. at 803 (1976). See H.P. Hood & Sons v. Du Mond, 336 U.S. at 538-39. Compare
Hughes v. Oklahoma, 441 U.S. 322 (1979) (minnows) and Pennsylvania v. West Vir-
ginia, 262 U.S. 553 (1923) (natural gas) with H.P. Hood & Sons v. Du Mond 336 U.S.
525 (1949) (milk) and Lewis v. B.T. Investment, Inc. 100 S. Ct. 2009 (1980) (invest-
ment advisors). The Court found regulations in each of these cases unconstitu-
tional, but natural gas, certainly a natural resource, requires extensive human
processes for extraction and storage. Arguably as much human activity is required
in natural gas extraction as is involved in milk production and storage. 100 S. Ct. at
2283-84 n.2 (Powell, J., dissenting). The point at which a natural resource becomes a
man-made product is simply too difficult a determination to make when used in this
serious a context.

71. See, e.g., Dean Milk Co. v. City of Madison, 340 U.S. 349 (1951) (demand that
milk be pasteurized within five miles of city's center); Toomer v. Witsell, 334 U.S.
385 (1948) (shrimp required to be packed in-state); Foster-Fountain Packing Co. v.
Haydel, 278 U.S. 1 (1928) (shrimp heads and shells required to be removed in-state).

72. Justice Powell in his dissent defines protectionism as "state policies
designed to protect private economic interests within the State from the forces of
the interstate market . . . exclud[ing] . . . policies relating to traditional govern-
mental functions, such as education, and subsidy programs like the one . . . in
Hughes v. Alexandria Scrap Corp." 100 S. Ct. at 2282-83 n.1.

73. City of Philadelphia v. New Jersey, 437 U.S. 617, 624 (1978). Comment, In
State Preferences in Public Contracting: States'Rights Versus Economic Sectional-
ism, 49 U. COLO. L. REv. 205, 220 (1978).

74. See H.P. Hood & Sons, v. Du Mond, 336 U.S. at 539; Toomer v. Witsell, 334
U.S. at 391; Baldwin v. G.A.F. Sellig, Inc., 294 U.S. at 522.

75. City of Philadelphia v. New Jersey, 437 U.S. at 623-24 (state goal of protect-
ing environment and citizens' health from incidents of diminishing landfill site was
inadequate to justify discrimination against out-of-state landfill users). See 437 U.S.
at 626-27; Breard v. Alexandria, 341 U.S. 622, 640 (1951); Mintz v. Baldwin, 289 U.S.
346, 349-50 (1933); L. TME, supra note 1, at 329.
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sifications, governmental and proprietary.7 6 Proprietary powers
and their related constitutional protection were discussed above.
Governmental powers are those which are inherent in the gov-
erning of people7 7 such as police protection,7 8 fire protection, edu-
cation, and sewer sanitation.79 This distinction will be important
to remember in connection with the following analysis which ex-
amines the states' rights retained under the holding of National
League of Cities v. Usery.80

In National League, the Court held that federal intrusion into
local governmental affairs would not be allowed if such affairs were
determined to be traditional state governmental functions. 81 Using
theories of state sovereignty, the Court reasoned that the federal
government could not, under the auspices of commerce clause
power, interfere with functions "essential" to the operation of
states as states.82 The query then, according to this particular
analysis, is whether the operation of a cement plant is an essential
and traditional function of a state. If so, then the Court may justify
its holding.

Exactly what constitutes an essential traditional function of a
state has not been clearly defined, and a definition is not easily
attainable. 83 But the language in National League indicated that
"essential" services may be those which are basic governmental
services expected by individual citizens such as police protection,
fire protection, sanitation, and parks and recreation.84 It may be
that these rights are viewed by the Court as akin to those individ-
ual rights guaranteed by the fourteenth amendment.8 5 Using this
basis as a definitional background, can a state owned cement plant
be classified alongside important citizen expectations, like fire and
police protection, and thus be determined a traditional essential
state activity? It is highly unlikely. Cement plants are customarily
private operations, not public services. They simply do not con-

76. American Yearbook Co. v. Askew, 339 F. Supp. at 721.
77. Id.
78. Daniels v. Kansas Hwy. Patrol, 206 Kans. 710, 712, 482 P.2d 46, 48 (1971).
79. W. PROSSER, THE LAw OF TORTS § 131 at 979-80 (4th ed. 1971).
80. 426 U.S. 833 (1976). Interestingly, this case was decided on the same day as

Hughes v. Alexandria Scrap Corp.
81. Id. at 852.
82. Id. at 854; 18 B.C. IND. & COM. L. REV. 893, 919 (1977).
83. Tribe, Unraveling National League of Cities: The New Federalism and Af-

firmative Rights to Essential Government Services, 90 HARV. L. REV. 1065, 1071-74
(1977) [hereinafter cited as Unraveling National League].

84. Id. at 1076.
85. Id. at 1077-78. Such individual rights include due process, equal protection,

the right to privacy, freedom of speech and freedom of religious choice. G. GUN-
THER, CASES AND MATERIALS ON CONSTITUTIONAL LAw 484-85 (9th ed. 1975).
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form with the characteristics attributed to traditional functions of
local governments. Governments were not created to perform
such services.8 6 Therefore, the cement plant can hardly be granted
immunity under the National League doctrine. In fact, a proprie-
tary activity, as the Court has labeled South Dakota's cement fac-
tory, is expressly denied protection via the National League
reasoning.

87

In light of the Reeves-Alexandria reasoning and the National
League doctrine, what strength does the commerce clause retain?
All state market activities deemed "proprietary" are excluded from
commerce clause analysis under Reeves,88 while state government
activities deemed "essential" functions find immunity under Na-
tional League.89 Through the combination of these two tenets,
states may completely avoid any commerce clause scrutiny by
simply fashioning their economic protectionist legislation into a
scheme in which they actually enter the market and become a
market force.

The inducements for socialized industry are obvious. In times
of economic slowdowns, a state may hire only its own residents. In
times of supply shortages, a state could distribute state owned
supplies only to its citizens. The more a state enters privately con-
trolled industries, the greater that state may protect its citizens
from economic consequences at the expense of interstate com-
merce and its sister states.90

Although charges can be made that the Supreme Court has
now promoted Balkanization, that it is encouraging socialism over
free enterprise, and that it is ignoring the soundness of time-tested
commerce clause analysis, the history of constitutional law is often
a reflection of the times and thinking of the American people. "To-
day many feel that federal bureaucracy is so rampant and pene-
trating that is completely preempts individual or local choices.
This has led many Americans to believe that they cannot control or
affect the destiny of the country."91 The Court, in reflecting the

86. L. TRIBE, supra note 1, at 312.
87. See National League of Cities v. Usery, 426 U.S. at 854 n.18. The Usery

Court reaffirmed the decision of United States v. California, 297 U.S. 175 (1936), ex-
plaining that regulation of railroads was not in an area regarded as an integral part
of government activity. Id.

88. See text at note 25 supra.
89. 18 B.C. IND. & COM. L REV. 893, at 921.
90. It should be noted that while a state may think that it is promoting its resi-

dents' interests by keeping market activity within the state, it is actually causing
inefficient allocation of resources and lessening the possible enjoyment of addi-
tional goods and services. See 58 IOWA L REV. 576, 593-94 (1973).

91. Lay, supra note 31, at 1. Chief Judge Lay was the author of the Eighth
Circuit's opinion upheld in Reeves.
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population's desire to move decision making closer to those af-
fected, has revealed a renewed confidence in the ability of states to
run their own affairs. 92 For several years the Court has been
sounding signals that reveal a concern for diminished states'
rights.93 National League continued this trend by awarding a new
kind of states' right grounded in individuals' expectations of gov-
ernment. 4 Because the decision reached in Reeves runs contrary
to the anti-Balkanization foundations of the commerce clause, the
true reasoning behind the holding seems better explained as a re-
sult of the nation, as individuals, trying to return more control to
local government and hence more control over their own exis-
tences.

CONCLUSION

Reeves Inc. v. Stake clarifies and delineates a manner in which
states will be able to totally avoid commerce clause scrutiny. In
the past, state action which would have completely stopped the
passage of goods at an interstate boundary or forced business op-
erations into a local market would have been struck down as un-
constitutional. But under the Reeves reasoning, even a practice
which amounts to a total embargo will be permitted if the state
owns and sells the product hoarded. As long as the state is partici-
pating in the market rather than regulating the market, it may
avoid constitutional review.

Carmen K. Maurer-'81

92. Id. at 13.
93. L. TRBE, supra note 1, at 309. See, e.g., Rizzo v. Goode, 423 U.S. 362 (1976)

(federal court not permitted to order structural changes in police department as a
remedy for police violation of constitutional rights unless misconduct stems from
high level official encouragement); O'Shea v. Littleton, 414 U.S. 488 (1974) (no equi-
table relief against state criminal magistrate and judge for alleged practice of dis-
criminatory bond setting and sentencing); Younger v. Harris, 401 U.S. 37 (1971)
(federal court precluded by considerations of equity, comity and federalism from
enjoining pending state criminal prosecution unless bad faith or extraordinary cir-
cumstances are shown).

94. Unraveling National League, supra note 83, at 1072.
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