
LABOR LAW-IMMINENT DANGER IN THE WORKPLACE: DOES THE

EMPLOYEE HAVE A CHOICE?-Whirlpool Corp. v. Marshall, 100
S. Ct. 883 (1980).

INTRODUCTION

The purpose behind the Occupational Safety and Health Act
(OSHA) I is to insure workers safe and unthreatening working con-
ditions.2 Its aim is to correct dangerous conditions before a worker
is confronted with them.3 Unfortunately these corrections are not
always accomplished and a worker then has a choice between
working under dangerous conditions or refusing and facing possi-
ble employer discipline or discharge. Recognizing this fact, in 1973
the Secretary of Labor promulgated a regulation pursuant to his
authority under OSHA, giving employees faced with immediately
dangerous working conditions the right to refuse such work with-
out being subsequently discriminated against by their employers. 4

The validity of this regulation was recently upheld by the United
States Supreme Court in Whirlpool Corp. v. Marshall.5

BACKGROUND AND FACTS

The facts of the case originated in the Whirlpool Corporation's
manufacturing plant in Marion, Ohio. 6 A wire mesh guard screen
was located above the plant floor in order to catch any objects that
might fall from overhead transport conveyors. Part of the mainte-
nance employees' job entailed walking on this screen to retrieve

1. 29 U.S.C. §§ 651-678 (1976) (hereinafter referred to as OSHA).
2. 29 U.S.C. § 651 (1976).
3. See id.
4. 29 C.F.R. § 1977.12(b) (2) (1979). The regulation reads:

However, occasions might arise when an employee is confronted with a
choice between not performing assigned tasks or subjecting himself to seri-
ous injury or death arising from a hazardous condition at the workplace. If
the employee, with no reasonable alternative, refuses in good faith to ex-
pose himself to the dangerous condition, he would be protected against
subsequent discrimination. The condition causing the employee's appre-
hension of death or injury must be of such a nature that a reasonable per-
son, under the circumstances then confronting the employee, would
conclude that there is a real danger of death or serious injury and that
there is insufficient time, due to the urgency of the situation, to eliminate
the danger through resort to regular statutory enforcement channels. In
addition, in such circumstances, the employee, where possible, must also
have sought from his employer, and been unable to obtain, a correction of
the dangerous condition.

Id.
5. 100 S. Ct. 883 (1980).
6. Id. at 886.
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fallen objects. In 1973 the company began to install heavier wire
mesh. Several employees had fallen partially through the lighter
mesh, and on June 28, 1974, one employee fell completely through
the screen to his death. Immediately following the fatal accident
the maintenance employees were instructed by supervisors not to
walk on the screen. Two of the employees were particularly con-
cerned about the safety of the screen and the imminent resump-
tion of work on it. They met with the maintenance superintendent
and expressed their concerns. The two employees inspected the
screen with their foreman and pointed out areas they felt needed
repair. In addition, they discussed the problem with their local
OSHA representative. 7 On July 10, 1974, the two men were as-
signed the task of cleaning an area of the screen which had not yet
been replaced. They-refused to perform the task and were told to
clock out; as a result, they lost six hours pay and were issued writ-
ten reprimands.8

The Secretary of Labor brought an action alleging that the
company's conduct violated the hazardous work regulation 9 and
section 11(c) (1), the OSHA antidiscrimination provision.10 Whirl-
pool defended by arguing that the Secretary had exceeded his au-
thority under OSHA by promulgating the regulation." The district
court agreed with Whirlpool's contention, finding that Congress
had rejected the idea that "employees should be permitted to leave
the job when faced with a dangerous situation."'12 The Sixth Cir-
cuit Court of Appeals reversed, finding that the regulation was con-
sistent with the legislative history and purpose of OSHA.13 A
unanimous Supreme Court agreed with the Sixth Circuit's find-

7. Id. at 887-88.
8. Id. at 888.
9. Id.

10. 29 U.S.C. § 660(c) (1) (1976). This section provides in pertinent part: "No
person shall discharge or in any manner discriminate against any employee ...
because of the exercise by such employee on behalf of himself or others of any right
afforded by this chapter." Id.

11. See Usery v. Whirlpool Corp., 416 F. Supp. 30, 33 (N.D. Ohio 1976); see also
Brief for Petitioner at 15-16, Whirlpool Corp. v. Marshall, 100 S. Ct. 883 (1980). The
petitioner contended the regulation was not only inconsistent with the will of Con-
gress but was also a basis for abuse and endless litigation in the federal courts. Id.
at 16.

12. Usery v. Whirlpool Corp., 416 F. Supp. 30, 33 (N.D. Ohio 1976). The court
found that the situation facing the two workers presented a real danger of death or
serious injury and that if the regulation was valid the men were clearly justified in
walking off the job. Id. at 32-33. However, the administrative remedy was found
invalid. Id.

13. Marshall v. Whirlpool Corp., 593 F.2d 715, 736 (6th Cir. 1979). In reaching its
conclusion the court analyzed the legislative history, noting the regulation's simi-
larity to the Federal Mine Safety and Health Amendments. Id. at 726-36.
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This note will discuss the reasoning of the Whirlpool decision
and other cases which have considered the hazardous work regu-
lation. The similarities between this regulation and two other pro-
visions, section 502 of the Labor Management Relations Act, 15 and
section 7 of the National Labor Relations Act (NLRA) 16 will be dis-
cussed to show how both have been used by employees to justify
refusals of hazardous work. Finally, the factual requirements for a
successful action under the regulation and possible remedies
available under the regulation for employees will be considered.

ANALYSIS

The Supreme Court granted certiorari in Whirlpool because
the courts of appeals were divided on the issue of whether the haz-
ardous work regulation is consistent with the nature and history of
OSHA. 17 No basis in the Act was found for a right to refuse haz-
ardous working conditions by either the Fifth 18 or Tenth Circuits. 19

In addition, several district courts had ruled against the Secre-
tary's cause of action. 20 Alternatively, the Sixth Circuit 2' and
three district courts had acknowledged that the Act allowed such a
remedy.

22

LEGISLATIVE HISTORY

In both lines of cases the critical issue has been whether the
regulation is consistent with the legislative history of OSHA. 23

Generally the courts' analyses begin with a consideration of

14. Whirlpool Corp. v. Marshall, 48 U.S.L.W. 4189, 4189 (Feb. 26, 1980).
15. 29 U.S.C. § 143 (1976). The Labor Management Relations Act is set out in 29

U.S.C. §§ 141-188 (1976).
16. 29 U.S.C. § 157 (1976). The National Labor Relations Act is set out in 29

U.S.C. §§ 151-169 (1976). The National Labor Relations Act was passed in 1935, and
the Labor Management Relations Act was later enacted in 1947 as amendments to
the NLRA. See D. LESLIE, CASES AND MATERIALS ON LABOR LAw 8-10 (1979).

17. 100 S. Ct. at 888. See notes 18-20 and accompanying text infra.
18. Marshall v. Daniel Constr. Co., 563 F.2d 707, 712 (5th Cir. 1977), cert. denied,

439 U.S. 880 (1978).
19. Marshall v. Certified Welding Corp., 7 OSHC (BNA) 1069, 1071 (10th Cir.

1978).
20. See, e.g. , Usery v. Certified Welding Corp., 6 OSHC (BNA) 1142, 1144 (D.

Wyo. 1977); Usery v. Whirlpool Corp., 416 F. Supp. 30, 34 (N.D. Ohio 1976); Brennan
v. Diamond Int'l Corp., 5 OSHC (BNA) 1049, 1051 (S.D. Ohio 1976); Dunlop v. Daniel
Constr. Co., 4 OSHC (BNA) 1125, 1126 (N.D. Ga. 1975)-.

21. Marshall v. Whirlpool Corp., 593 F.2d 715, 736 (6th Cir. 1979).
22. See Usery v. Babcock & Wilcox Co., 424 F. Supp. 753, 758 (E.D. Mich. 1976);

Marshall v. Seaward Constr. Co., 7 OSHC (BNA) 1244,1246 (D.N.H. 1979); Marshall
v. HaUiburton Servs. Inc., 7 OSHC (BNA) 1161, 1161-62 (N.D. W. Va. 1979).

23. Marshall v. Whirlpool Corp., 593 F.2d 715, 726 (6th Cir. 1979) (upholding the
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whether the regulation is consistent with the express provisions of
OSHA. The protection provided by the regulation has been found
to be consistent with the general preventive nature of the Act.24

This preventive nature is illustrated by the congressional policy
statement 25 and the general duty clause,26 both of which illustrate
a concern for safety in the workplace. The Secretary's obligations
of enforcement are expedited by this regulation, in that, in a lim-
ited way, the regulation makes the Act self-enforcing.27 Whirlpool
had argued that there were already provisions in the Act dealing
with imminent danger situations and, therefore, the Secretary's
regulation was unnecessary.28 However, as the Supreme Court
recognized, there will be circumstances where the statutory provi-
sions alone are not enough to protect the employee from danger.29

The language of the Act does not imply that the provisions therein
are the exclusive remedies for employees.30

When the courts looked beyond this consistency with the gen-
eral purpose of OSHA, the legislative history of the Act provided
more problems. Congress, during its consideration of OSHA, de-
feated two provisions which have indicated to some courts that the
regulation was beyond the scope of OSHA's protection.31 One of

validity of the regulation); Marshall v. Daniel Constr. Co., 563 F.2d 707, 710 (5th Cir.
1977) (holding the regulation to be invalid).

24. 100 S. Ct. at 890; Marshall v. Whirlpool Corp., 593 F.2d 715, 726 (6th Cir. 1979);
Usery v. Babcock & Wilcox Co., 424 F. Supp. 753, 756 (E.D. Mich. 1976).

25. See 29 U.S.C. § 651 (1976).
26. See 29 U.S.C. § 654(a)(1) (1976).
27. 100 S. Ct. at 891. See 29 U.S.C. § 659 (1976); see also Brief for Respondent at

17, Whirlpool Corp. v. Marshall, 100 S. Ct. 883 (1980). The Secretary's brief stated
that because OSHA inspectors could not possibly find all imminent danger situa-
tions alone it was necessary to rely on employees.

28. Brief for Petitioner at 14, Whirlpool Corp. v. Marshall, 100 S. Ct. 883 (1980).
See 29 U.S.C. §§ 657(f)(1) & (2), 662 (1976).

29. 100 S. Ct. at 889-90. In his opinion Justice Stewart stated in pertinent part:
I C] ircumstances may sometimes exist in which the employee justifiably

believes that the express statutory arrangement does not sufficiently pro-
tect him from death or serious injury .... Nothing in the Act suggests
that those few employees who have to face this dilemma must rely exclu-
sively on the remedies expressly set forth in the Act ....

Id.
30. Id.
31. See Marshall v. Daniel Constr. Co., 563 F.2d 707, 712-13 (5th Cir. 1977); Usery

v. Whirlpool Corp., 416 F. Supp. 30, 33-4 (N.D. Ohio 1976). The cases which rejected
the regulation as beyond the protection of OSHA relied heavily on the reasoning of
Marshall v. Daniel Constr. Co. See also Marshall v. Certified Welding, 7 OSHC
(BNA) 1069, 1071 (10th Cir. 1978); Brennan v. Diamond Int'l Corp., 5 OSHC (BNA)
1049, 1051 (S.D. Ohio 1976). In Daniel the court found that by its ultimate rejection
of the "strike with pay" provision, Congress clearly intended that the right of the
employee to request inspections of the working area to be substituted for the right
to strike with pay. 563 F.2d at 714. The Daniel court did not consider significant the
substantive differences between the provision and the regulation which the
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these was referred to as the "strike with pay" provision which was
designed to protect employees from health hazards posed by toxic
substances. 3 2 The regulation would have allowed employees faced
with such hazards to absent themselves from work. Such action
was appropriate only when two conditions were met. First, there
must have been a determination that the substance was danger-
ously toxic. 33 After this determination the employer would have
had sixty days to inform the employees of the hazard and furnish
the proper protective equipment. 34 Only after the sixty day period
had passed and the employer had failed to act, would the employ-
ees be permitted to absent themselves from the danger without
loss of regular pay.3 5 Whirlpool had argued that the defeat of the
"strike with pay" provision illustrated that Congress had consid-
ered the question of workers being permitted to walk off their jobs
.and rejected it.

The Supreme Court decided the defeated "strike with pay"
provision did not preclude the validity of the regulation. 36 The
subject matter of the defeated provision concerned toxic sub-
stances and involved the sixty day period after notification of the
employer.3 7 This distinguished it from the Secretary's regulation
which dealt with "highly perilous and fast-moving situations. ' 38

The Court reasoned that the provision's rejection could not be ex-
plained by Congress' fear of giving employees the unilateral au-
thority to walk off the job.39 Instead, Congress was actually
concerned that such employees would unconditionally continue to
receive regular pay checks.40 Since the Whirlpool regulation does
not require the employer to continue paying the worker who walks
off the job, no implication as to its validity could be drawn from the
exclusion of the "strike with pay" provision.4 1 The Sixth Circuit
Court of Appeals came to the same conclusion, influenced by the

Supreme Court relied on in Whirlpool. Id. Neither did it discuss the possibility
that Congress was actually rejecting only the concept of continued pay. This court
also found that Congress rejected the administrative shutdown provision because it
feared that workers would attempt to unduly influence OSHA inspectors. Id.

32. 100 S. Ct. at 891-92 n.20.
33. Id. at 891.
34. Id.
35. Id. at 892. There was never a "strike with pay" provision in the Senate ver-

sion of OSHA. 116 CONG. REC. 37326 (1970) (remarks of Senator Williams). The
provision was in one of the House bills and was effectively defeated during the
House debate. See CONG. REC. 38377-78 (1970) (remarks of Rep. Daniels).

36. 100 S. Ct. at 893-94.
37. Id. at 893.
38. Id.
39. Id. at 893-94.
40. Id. at 893.
41. See id. at 893-94.
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fact that every time walking off the job was discussed during the
congressional debate it was in the "with pay" context.42

The second provision defeated by Congress was called the "ad-
ministrative shutdown" clause.43 The provision was contained in
the Senate version of OSHA44 and was dropped from consideration
early in the House debates. 45 It provided that if the Secretary of
Labor determined a working condition to be of such immediate
and serious danger that action must be taken without awaiting in-
junctive proceedings in court, the Secretary had the authority to
order a shutdown of operations for seventy-two hours.4 6

The Supreme Court rejected the contention by Whirlpool that
the administrative shutdown provision's defeat reflected a will of
Congress inconsistent with the Secretary's regulation.47 Whirlpool
argued that the rejection of this proposal was evidence that Con-
gress clearly refused to give employees the right to quit work.48

The provision and the regulation differ in three significant ways.
First, the regulation provides for action on the part of employees as
individuals and does not authorize governmental action, while the
shutdown provision authorized the Secretary of Labor to order
plant closings. 49 This governmental authority was one of the main
reasons for the concern expressed in Congress that the adminis-
trative shutdown provision violated due process.5 0 The Sixth Cir-

42. Marshall v. Whirlpool Corp., 593 F.2d 715, 730-31 (6th Cir. 1979). This court
found that it was "obvious that Congress' concern was specifically aimed against
workers walking off the job with pay." Id. at 730 n.35.

There was at least one reference during the debate to strikes not accompanied
by pay. During the House debate the author of an alternative bill said, "Let me
emphasize again, there is nothing in our bill which authorizes strikes without pay."
116 CONG. REc. 38708 (1970) (remarks of Rep. Steiger). Since it is the only reference
to "strikes without pay" among many "strikes with pay" it is not convincing evi-
dence that Congress actually considered the question of strikes without pay. More-
over, the Supreme Court said that taken in context it was clear the statement
referred to the "strikes with pay" provision of the committee bill. 100 S. Ct. at 893
n.30. However, Whirlpool argued that this language clearly showed that Congress
did not intend to allow workers to walk off the job. See Brief of Petitioner at 27 n.20,
Whirlpool Corp. v. Marshall, 100 S. Ct. 883 (1980).

43. See S. REP. No. 91-1282, 91st Cong., 2d Sess. -, reprinted in [19701 U.S.
CODE CONG. & AD. NEWS 5177, 5189:

44. See id. The clause was dropped from the- conference committee version of
the bill. See CONF. REP. No. 91-1765, 91st Cong., 2d Sess. -, reprinted in [19701 U.S.
CODE CONG. & AD. NEWS 5177, 5236.

45. See 116 CONG. REC. 38376 (1970) (remarks of Rep. Daniels). The House bill
was modified so that if such imminent danger conditions existed the Secretary
would seek an injunction from a federal court. See id.

46. See note 43 and accompanying text supra.
47. See 100 S. Ct. at 895.
48. Brief for Petitioner at 32, Whirlpool Corp. v. Marshall, 100 S. Ct. 883 (1980).
49. See 100 S. Ct. at 894-95.
50. See 116 CONG. REC. 37602 (remarks of Sen. Schweiker) (1970).
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cuit Court of Appeals recognized this apprehension over allowing
such a decision to be made by a "potentially abusive bureaucrat. 5 1

Since the regulation gives the authority to refuse work only to the
employee, there is no due process question. 52

Second, the shutdown provision would have authorized the to-
tal shutdown of operations in a plant, excluding only those work-
ers necessary to remove or correct the danger or to facilitate an
orderly shutdown. 53 The regulation, on the other hand, only allows
personally threatened employees the right to stop working.54 It

does not authorize the clearing of other employees from the work-
place nor the ordering of the employer to correct the hazard.55 The
court concluded, in light of these differences, that the regulation
did not even remotely resemble the rejected legislation.5 6

The final distinction is that if employees exercise their rights
under the regulation and a court later finds that the employees ac-
ted unreasonably or in bad faith, then the employees are not pro-
tected.57 There was no such reasonableness requirement attached
to the Secretary's determination under the administrative shut-
down clause.5 8 While the reasoning of the Supreme Court is im-
portant in understanding the regulation's purpose in the broader
context of OSHA, the future focus of actions brought under the
regulation will not concern the regulation's validity, but the regula-
tion's application to particular facts. For this reason, it is neces-
sary to compare the regulation to other similar provisions and
examine the facts that the Secretary will have to prove for a suc-
cessful action under the regulation.

OTHER AREAS OF LABOR LAW

Two other provisions of federal labor law protect the em-
ployee's right to refuse hazardous working conditions. 59 This pro-
tection has been found to be included in section 7 of the National
Labor Relations Act 60 which establishes "the right ... to engage in

51. Marshall v. Whirlpool Corp., 593 F.2d 715, 734 (6th Cir. 1979).
52. See Civil Rights Cases, 109 U.S. 3, 23 (1883) (state action must be involved

for a due process violation to be found).
53. See note 43 and accompanying text supra. The provision would also have

kept workers on the job when necessary in order to avoid a complete cessation in
operations. See id.

54. See note 4 and accompanying text supra.
55. 100 S. Ct. at 895.
56. Id.
57. Id.
58. See note 43 and accompanying text supra.
59. See 29 U.S.C. §§ 143 & 157 (1976); see also NLRB v..Washington Alum. Co.,

370 U.S. 9, 12-13 (1962).
60. See note 16 and accompanying text supra.
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other concerted activities for the purpose of mutual aid or protec-
tion."'6 1 One aspect of this protection was dealt with in NLRB v.
Washington Aluminum Co. 62 The workers in this case walked off

their job when the extreme cold of their workplace became un-
bearable. 63 Although the workers had no bargaining representa-
tive, the Court stated that under these conditions they had to
speak for themselves as best they could.64 The Court found that
walking off the job was justified under these circumstances. 65 The
Washington case is significant in that it shows that section 7 ap-
plies to nonunion, as well as union employees. 66

The employees' perception of the hazard, reasonable or not, is
all that is relevant under section 7.67 It is only necessary to estab-
Slish that the employees' fear is real, since they will be protected
in the event of a good faith mistake.68 This section does have some
limitations. It does not, for example, apply to agricultural workers
or any type of supervisor or manager. 69 The self-imposed jurisdic-
tional limit of the National Labor Relations Board further restricts
the number of workers who may resort to the remedy. 70 As of 1979,
the Secretary of Labor has estimated that the NLRA covers forty-
four million employees while OSHA covers sixty-four million. 71

The significance of these limitations is that since the Whirlpool de-
cision, twenty million more employees have the right to refuse to
work under hazardous conditions.

A further limitation on the effectiveness of the section con-
cerns the "concerted activities" requirement.72 If an employee re-
fuses to work because of conditions which are threatening only to
him or her personally, it is not clear that such action will be consid-

61. 29 U.S.C. § 157 (1976).
62. 370 U.S. 9, 12 (1962).
63. Id. at 11.
64. Id. at 14.
65. See id.
66. Id. at 14-15.
67. See NLRB v. Washington Alum. Co., 370 U.S. 9, 16 (1962).
68. See Modern Carpet Indus., 236 N.L.R.B. 1014, 1015 (1978); Kirschner, Work-

ers in a Whirlpool: Employee's Statutory Rights to Refuse Hazardous Work, 31 LAB.
L.J. 283, 285 (1980).

69. 29 U.S.C. § 152(3) (1976); see also NLRB v. Bell Aerospace Co., 416 U.S. 267,
284 (1974).

70. See D. LESLIE, supra note 16, at 53. The Board will not assert jurisdiction
over businesses which do not meet a minimum volume of business test. Id. About
twenty-two percent of retail and service businesses are covered under this test. Id.

71. Marshall v. Whirlpool Corp., 593 F.2d 715, 726 n.23 (6th Cir. 1979).
72. See Kirschner, supra note 68, at 284. The author does not discuss the situa-

tion where a worker is threatened personally and his or her protest does not further
any immediate group interest. Id.
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ered "concerted. ' 73 While the Board has given a liberal construc-
tion to the "concerted" activity requirement, 74 the circuit courts of
appeals have been less willing to find individual action to be con-
certed activity, 75 especially where the employee involved was not
represented by a union.76 The fact that workers belong to a union
seems to indicate to the courts that their acts are more likely to
have been performed with the other workers in mind.77

Section 502 of the Labor Management Relations Act 78 provides
employees who are covered by a collective bargaining agreement
the right to refuse hazardous work despite a no-strike clause in
their contracts. 79 In addition to the fact that this provision has no
application to employees not covered by a collective bargaining
agreement, the effectiveness of the provision has been limited be-
cause conditions required for a safety strike have been strictly con-
strued.8 0 The conditions facing the employee must be "abnormally
dangerous," as shown by "ascertainable, objective evidence."'8 1 In
other words, a good faith mistake regarding the nature of the al-

73. See B. MELTZER, LABOR LAw 200 (2d ed. 1977). This author stated that
"c'c] oncerted activity,' read literally, does not require any formal organization but
does appear to require that at least employees participate and perhaps that they
consciously collaborate." Id.

74. See Interboro Contractors, Inc., 157 N.L.R.B. 1295, 1298 (1966), enforced, 388
F.2d 495, 501 (2d Cir. 1967); Alleluia Cushion Co., 221 N.L.R.B. 999, 1004-06 (1975).

75. See, e.g., NLRB v. Dawson Cabinet Co., 566 F.2d 1079, 1084 (8th Cir. 1977)
(female employee's demands for pay equal to the male employees' were not con-
certed); NLRB v. C & I Air Cond., Inc., 486 F.2d 977, 980 (9th Cir. 1973) (individual
employee's complaints about unsafe conditions were not concerted); NLRB v. Bud-
dies Supermarkets, Inc., 481 F.2d 714, 722 (5th Cir. 1973) (individual griping and
complaining was not concerted); NLRB v. Northern Metal Co., 440 F.2d 881, 887 (3d
Cir. 1971) (demands of individual employee for holiday pay were not concerted);
Indiana Gear Works v. NLRB, 371 F.2d 273, 279 (7th Cir. 1967) (individual em-
ployee's preparation and posting of sarcastic cartoons about the employer were not
concerted).

76. See NLRB v. Interboro Contractors, Inc., 388 F.2d 495, 500 (2d Cir. 1967) (ac-
tivities enforcing collective bargaining agreements may be deemed concerted even
in the absence of interest by other employees).

77. See id.
78. 29 U.S.C. § 143 (1976). This section reads in pertinent part: "nor shall the

quitting of labor by an employee or employees in good faith because of abnormally
dangerous conditions for work at the place of employment of such employee or em-
ployees be deemed a strike under this chapter." Id. See note 15 and accompanying
text supra.

79. Id. See Gateway Coal Co. v. United Mine Workers, 414 U.S. 368, 387 (1974);
NLRB v. Knight Morley Corp., 251 F.2d 753, 759 (6th Cir. 1957), cert. denied, 357 U.S.
927, 927 (1958).

80. See Gateway Coal Co. v. United Mine Workers, 414 U.S. 368, 387 (1974) (ob-
jective evidence of abnormally dangerous conditions was required); Redwing Carri-
ers, Inc., 130 N.L.R.B. 1208, 1209 (1961), affd, 325 F.2d 1011, 1011 (D.C. Cir. 1963), cert.
denied, 377 U.S. 905, 905 (1964).

81. Gateway Coal Co. v. United Mine Workers, 414 U.S. 368, 387 (1974). The
Supreme Court followed the reasoning of the Third Circuit Court of Appeals. Id.
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leged hazard will not be protected.82 The Supreme Court has
found that if there is less than ascertainable objective evidence of
abnormally dangerous conditions, safety strikes are subject to the
presumption in favor of arbitration created by a general agreement
to arbitrate.83 One commentator has concluded that the courts will
construe the circumstances in order to induce the parties to com-
ply with an order to arbitrate.8 4 If the courts tend to favor arbitra-
tion this may be to the disadvantage of workers seeking to exercise
their rights under section 502. For example, during the arbitration
process the dangerous conditions could continue.85

A court's decision to force arbitration also seems to prejudice
the employee somewhat during the arbitration proceedings. 86 In
effect, the decision to force an arbitration proceeding means that
the court has found that the requisite objective evidence of abnor-
mally dangerous conditions does not exist.87 The arbitrator may
not be willing to find the existence of danger given this negative
decision. These considerations illustrate that for an employee, re-
liance upon section 502 is "a very complicated and risky matter."88

FACTUAL REQUIREMENTS OF THE WHIRLPOOL REGULATION

In light of the restraints on section 7 and section 502, the haz-
ardous work regulation has the potential of giving previously un-
protected workers the prerogative of refusing dangerously
threatening work. The extent of this protection will be determined
largely by how strictly the factual requirements are construed. Al-
though three courts 89 have considered the requirements, the litiga-
tion is probably not over. A Nebraska case decided just prior to

82. Atleson, Threats of Health and Safety: Employee Self-Help Under the
NLRA, 59 MINN. L. REV. 647, 699 (1975). The court stated that objective tests penal-
ize employees who cannot subsequently convince a tribunal that conditions were
objectively dangerous. Id.

83. Gateway Coal Co. v. United Mine Workers, 414 U.S. 368, 379-380 (1974); Fer-
ris, Resolving Safety Disputes: Work or Walk, 26 LA. L.J. 695, 705 (1975) [hereinaf-
ter cited as Work or Walk].

84. Work or Walk, supra note 83, at 705.
85. Ashford & Katz, Unsafe Working Conditions: Employee Rights Under the

Labor Management Relations Act and the Occupational Safety and Health Act, 52
NOTRE DAME LAW. 802, 836 (1977).

86. Work or Walk, supra note 83, at 705.
87. Id.
88. Id. at 704.
89. See, e.g., Marshall v. N.L. Indus., Inc., 618 F.2d 1220, 1223-34 (7th Cir. 1980);

Marshall v. National Indus. Constr., Inc., 8 OSHC (BNA) 1117, 1122-23 (D. Neb.
1980); Marshall v. Babcock & Wilcox Co., 7 OSHC (BNA) 2021, 2024 (E.D. Mich.
1979).
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Whirlpool dealt with these requirements. 90 In Marshall v. Na-
tional Constr., Inc., three employees were discharged when they
refused to balance themselves on the crossbeams of a construction
project while sewing together large sheets of plastic.91 The court
found it was not necessary to decide the validity of the regulation
because the conditions for its application had not been met.92 The
court then set down six requirements for a successful action under
the Whirlpool regulation, five of which dealt with the employee's
perception of the circumstances. 93

According to the Nebraska court, the danger must be ascer-
tainable by objective tests, and it must be so urgent that there
could be no resort to statutory procedures. 94 In addition, the deci-
sion of the employee to refuse the work must be in good faith; and
it must be the decision a reasonable person would make under the
same circumstances. 95 The Supreme Court agreed with these re-
strictions in Whirlpool when it said, "any. employee who acts in
reliance on the regulation runs the risk of discharge or reprimand
in the event a court subsequently finds that he acted unreasonably
or in bad faith. '96 The final requirement found by the Nebraska
district court, was that, where possible, the workers must seek a
correction of the condition from their employers before refusing
the work.97

The utility of these requirements is questionable if the regula-
tion is to provide a practical and effective alternative for workers.
In order to assess how effective the regulation will be, it is helpful
to place oneself in the position of the worker. Workers execute
the directives of their employers or supervisors the entire working
day. It would take a considerable amount of courage and initiative
for a worker to contradict a supervisor's directive. Furthermore,
when workers are initially faced with conditions which they sus-
pect are dangerous, a natural reaction is to ask the supervisor if
there actually is a danger. The supervisor may not be in a position
to be aware of the possible danger or it may be a condition which
has a potential for danger of which no one is sure. 98 In either

90. Marshall v. National Indus. Constr., Inc., 8 OSHC (BNA) 1117, 1122-23 (D.
Neb. 1980).

91. Id. at 1118-21.
92. Id. at 1123.
93. See id.
94. Id.
95. Id.
96. 100 S. Ct. at 895.
97. 8 OSHC (BNA) 1117, 1123 (D. Neb. 1980).
98. See Atleson, supra note 82, at 699. The author stated that a similar objec-

tive test used under § 502 penalizes employees for their lack of knowledge about
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event, supervisors' interests are in keeping the work process run-
ning, and their responses may be colored accordingly. In Modern
Carpet Industries,9 9 a case brought under section 7, three men
were told to melt and pour some lead which had been used in hos-
pitals to store cobalt and radium. 0 0 One of the men's wives, who
worked as a nurse, told him that the lead had held radioactive
materials and was very dangerous.' 0l The men consulted the com-
pany comptroller who said he had "called someone about it" and
that person had said it was not dangerous' 10 2

The men subsequently refused to do the work and the Na-
tional Labor Relations Board found their action was justified.10 3 A
situation such as these men faced is confusing for a worker. These
three men were given completely contradictory information by two
seemingly reliable sources. 10 4 The dispute was over the danger-
ousness of radioactive substances, a subject matter which prompts
disagreement even among specialists. The regulation as it now
stands requires workers to gamble their jobs or lives on an uncer-
tain determination of the danger. It is not easy to disregard a bona
fide fear of serious injury and carry out the supervisor's directive.
However, when compared to a possible discharge and almost cer-
tain discipline, it may seem like the more advisable choice. Even if
workers know of their right to refuse hazardous work-a doubtful
assumption-the reasonableness requirement means the workers
still take a significant risk by avoiding what seems like serious
danger. A worker's fear may be all too easily swayed by the ques-
tionable, but authoritative, reassurances of a supervisor who is not
personally threatened.

As an illustration of how rigorous these standards are, they
have been compared by one commentator to the standards neces-
sary to establish the defense of criminal necessity. 0 5 Both the
criminal necessity defense and the hazardous work regulation re-
quire similar factual showings, including showings that the actor
had a reasonable belief of imminent danger and that the action
taken was the only alternative. 0 6 The criminal necessity defense

industrial disease and safety which they can not realistically be expected to know.
Id. at 699-700.

99. Modern Carpet Indus., Inc., 236 N.L.R.B. 1014 (1978).
100. Id. at 1014-15.
101. Id.
102. Id. at 1015.
103. Id. at 1016.
104. Id. at 1014-15.
105. See Frank, A Question of Equity: Workers' Right to Refuse Under OSHA

Compared to the Criminal Necessity Defense, 31 LAB. LJ. 617, 618-20 (1980).
106. Id. at 620.
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justifies a violation of personal security, while application of the
hazardous work regulation will result in, at most, only a temporary
loss of profits for the employer.10 7 Given this substantial differ-
ence in the seriousness of these effects, it seems unreasonable that
the law should impose the same requirements on the justification
of a safety strike as it does on the justification of a serious criminal
act. In each situation there is a threat to bodily security; the crimi-
nal threatens the security of the victim but in the situation of the
safety strike it is the workers themselves who are being
threatened. In comparing the interests at stake in each of these
situations the commentator concludes that the regulation is actu-
ally "overprotecting the interests of employers and underprotect-
ing the interests of the workers."'10 8 In this respect the Supreme
Court decision, and perhaps the Secretary's regulation itself, do
not go far enough to satisfy the intended purpose of providing em-
ployees with safe surroundings in which to work.

One court of appeals case after Whirlpool has taken a less
rigid view of the regulation's requirements.1 0 9 The case concerned
a worker, who was dismissed by his employer after refusing to load
metal scrap into a kettle for melting." 0 He was to use a vehicle
called a payloader which had no windshield or enclosed cab."' As
he began to dump the lead he noticed that the molten lead was
visible in the kettle. 112 A week earlier the same thing had hap-
pened and the lead had exploded.113 The worker would have been
injured by the explosion and spraying lead if the payloader he had
been using had not had a windshield and enclosed cab."14

The Seventh Circuit found that the Secretary needed only to
prove that the worker had a reasonable and good faith belief that
the conditions were dangerous and that he was discharged for his
refusal." 5 Although this decision still includes a reasonableness
requirement, it shows a more realistic view of the worker's situa-
tion than the Nebraska decision.

107. Id. at 621. The author states that only in the case of a marginally profitable
or a debt-ridden business would a work refusal potentially precipitate bankruptcy
along with other factors such as market force and management. Id.

108. Id. at 623.
109. See Marshall v. N.L. Indus. Inc., 618 F.2d 1220, 1224 (7th Cir. 1980). The dis-

trict court had found against the Secretary on the ground that the employee's ac-
ceptance of the arbitrator's award constituted a waiver of the administrative
remedy. Id. at 1221.

110. Id. at 1221-22.
111. Id. at 1221.
112. Id. at 1221-22.
113. Id. at 1222.
114. Id.
115. Id. at 1224.
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This case involved a dispute which had already been consid-
ered by an arbitrator. 116 The court found this did not preclude the
action by the Secretary because, in the first place, an arbitrator is
not always able to grant the relief sought by the Secretary. 1 7 This
includes broad injunctive relief.118 In addition, the submission of a
dispute to an arbitrator and the acceptance of the benefits of arbi-
tration do not constitute a waiver of the worker's statutory right
under OSHA.119

THE REMEDY OF BACK PAY

The question of what remedies are available to the employee
under the regulation is also uncertain. Literally, OSHA protects
the employee from discharge or discrimination in any manner on
account of the exercise of "any right afforded by this chapter."'120

Does this mean the employees are entitled to back pay if they miss
work because of a refusal? The Supreme Court did not consider
this question in Whirlpool, remanding it instead to the district
court.

12 1

Two courts since then have decided that inasmuch as the
Supreme Court did not proscribe .back pay, it is an appropriate
remedy. 12 2 This is a dubious conclusion, considering an important
factor in the Court's determination of the regulation's validity was
that it did not authorize "strikes with pay."' 23 In making this a ba-
sis of its decision, the Court considerably narrowed the possibility
that back pay will ultimately be available, which would be a signifi-
cant limitation on the regulation's protection. The "strike with
pay" provision was readily distinguishable from the regulation in
terms of the more immediate danger involved in the regulation.
This would have been a sufficient ground on which the Court could

116. Id. at 1221. The arbitrator found for the employee and ordered his rein-
statement with "unimpaired seniority." Id. at 1222. Back pay was not awarded. Id.
The employee later accepted the reinstatement. Id. The Secretary then brought
this action seeking to permanently enjoin the hazardous activities; to award back
pay and vacation pay to the employee who walked off; and to require the employers
to post a prescribed notice. Id.

117. Id. at 1222-23.
118. Id. at 1223.
119. Id. at 1222. The court cited Alexander v. Gardner-Denver Co., 415 U.S. 36

(1974). Id. at 1222. This case upheld an employee's right to sue under Title VII even
after an arbitration award. 415 U.S. at 51. The court in N.L. Industries said the con-
tractual grievance procedure was merely a primer which did not lessen the social
value of a subsequent judicial decision. 618 F.2d at 1223.

120. 29 U.S.C. § 660(c)(1) (1976).
121. 100 S. Ct. at 894 n.31.
122. See, e.g., Marshall v. N.L. Indus., Inc., 618 F.2d 1220, 1224 (7th Cir. 1980); Mar-

shall v. Firestone Tire & Rubber Co., 8 OSHC (BNA) 1637, 1639 (C.D. Ill. 1980).
123. See 100 S. Ct. at 891-94.
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have based its decision without endangering the remedy of back
pay.

There is still a chance that back pay will be made an appropri-
ate form of relief. This would be a fair decision considering the
employee is put in a position where he or she is willing to do other
safe tasks but, due to the direction of a supervisor, is faced with
the choice of performing an unreasonably dangerous task or none
at all.

Back pay will be considered an available remedy only if it is
found that the refusal of the employer to give it constitutes dis-
crimination under the antidiscrimination provision of OSHA.124 It

is clear that what constitutes discrimination should be given a
broad interpretation since a regulation of the Secretary of Labor
provides that the antidiscrimination provision "prohibits reprisals,
in any form, against employees who exercise rights under the
Act." 125 This, in addition to the fact that back pay is a remedy for
other protected activities under OSHA,126 supports the conclusion
that back pay should be available.

CONCLUSION

Whirlpool upheld the validity of the hazardous work regula-
tion based on its consistency with the purpose of OSHA and found
the rejected "strike with pay" provision and administrative shut-
down provision irrelevant to this determination. 27 This was the
first step in providing an effective and comprehensive recourse for
employees faced with the choice between losing their job or pay, or
being forced into a situation where the chances of serious injury or
death are greatly increased. The next step is the delineation of fac-
tual requirements necessary for its use and remedies for aggrieved
workers. If these requirements are rigorously interpreted, as
seems likely from the decisions up until now,1 28 it could easily
make the regulation of little practical use to employees in general.
In the words of the Sixth Circuit Court of Appeals, "the same Con-
gress which wanted employees to work in safe and healthful sur-

124. Id. at 894.
125. 29 C.F.R. § 1977.1(d) (1979).
126. See, e.g., United States v. Wallace Bros. Mfg. Co., 7 OSHC (BNA) 1022, 1025

(M.D. Pa. 1978) (worker had made oral complaints concerning safety: problems);
Dunlop v. Trumbull Asphalt Co., 4 OSHC (BNA) 1847, 1849 (E.D. Mo. 1976) (worker
filed a safety complaint with OSHA).

127. See 100 S. Ct. at 890-95.
128. See, e.g., 100 S. Ct. at 895; Marshall v. Whirlpool Corp., 593 F.2d 715, 735 (6th

Cir. 1979); Marshall v. National Indus. Constr. Inc., 8 OSHC (BNA) 1117, 1123-24 (D.
Neb. 1980); Marshall v. Babcock & Wilcox Co., 7 OSHC (BNA) 2021, 2024-26 (E.D.
Mich. 1979). But see Marshall v. N.L. Indus., 618 F.2d 1220, 1224 (7th Cir. 1980).
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roundings could not have meant for them to die at their posts. A
worker should not have to choose between his job and his
life .... ,,129 A flexible interpretation of the requirements, made
with the perplexing situation of the worker in mind, is more likely
to further Congress' intention to insure safe working conditions
and provide a real alternative for employees.

Wendy B. Sones-'82

129. Marshall v. Whirlpool Corp., 593 F.2d 715, 736 (6th Cir. 1979).
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