
LABOR LAW-MANAGERS OF THE CLASSROOM, PRIVATE UNIVERSITY

FACULTY AT YESHIVA UNIVERSITY ARE NOT PROFESSIONAL EM-

PLOYEES UNDER THE NLRA-NLRB v. Yeshiva University, 100
S. Ct. 856 (1980).

INTRODUCTION

In one of the most significant labor decisions handed down
since collective bargaining rights were extended to educational
faculties, the United States Supreme Court in a 5-4 decision, af-
firmed a Second Circuit determination that the faculty at Yeshiva
University are "managerial employees".' The Supreme Court has
previously found that managerial employees are excluded from
the coverage of the National Labor Relations Act (Act).2 The deci-
sion in NLRB v. Yeshiva University3 could have a profound effect
upon private faculty unions because, prior to the decision, these
unions had been viewed by the Board as appropriate bargaining
units under the Act.4 In Yeshiva, the Supreme Court turned aside
ten years of NLRB precedent acknowledging the right of faculty
members to bargain collectively. 5 The purpose of this article is to
analyze previous faculty NLRB status decisions in an effort to dis-
cern the rationale behind the United States Supreme Court's re-
fusal to follow the prior holdings of the Board.

1. NLRB v. Yeshiva Univ., 100 S. Ct. 856, 861 (1980). Managerial employees,
unlike supervisors and other exempt workers who are expressly denied employee
status, are excluded as a matter of Board policy. Kahn, The NLRB and Higher Edu-
cation: The Failure of Policymaking Through Adjudication, 21 U.C.L.A. L. REV. 63,
120 (1973). The Board defined managerial employees as those who "formulate and
effectuate management policies by expressing and making operative the decisions
of their employers". NLRB v. Bell Aerospace Co. 416 U.S. 267, 288 (1974).

2. NLRB v. Bell Aerospace, 416 U.S. 267, 275 (1974); In re Palace Laundry Dry
Cleaning Corp., 75 N.LR.B. 320, 323 n.4 (1947).

3. 100 S. Ct. at 856 (1980).
4. 29 U.S.C. § 159(b) (1976) empowers the Board to determine the makeup of

the appropriate bargaining unit.
5. Ten years ago the Board recognized that the Cornell University faculty

union was a proper bargaining unit. Cornell University et al. 183 N.L.R.B. 329, 336
(1970). Until 1973, there had been fifteen universities whose faculties have been
subject to decisions by NLRB, Kahn supra note 1, at 102 n.140. Recently the list has
been expanded to include at least four others. See Brousseau, Collective Bargain-
ing and Private University Governance: A Look From the Law Schools. 29 U. FLA.
L. REv. 625, 640 n.68 (1977); see also Trustees of Boston Univ. v. NLRB, 575 F.2d 301,
304 n.2 (1978), vacated and remanded, 100 S. Ct. 1271 (1980). It should be noted that
Boston University was remanded in light of the Yeshiva decision. Id.
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FACTS AND HOLDING

Yeshiva is a private university in New York City.6 The faculty
members of 10 of its 13 schools recognized the Yeshiva University
Faculty Association as their bargaining agent in October of 1974. 7

The association sought official recognition by filing a representa-
tion petition with the NLRB, in accordance with the Act.8 The uni-
versity opposed the petition, arguing that the faculty members
were not entitled to representation because they were not employ-
ees, but rather managerial or supervisory personnel beyond the
reach of the Act.9 Notwithstanding the university's argument, the
Board ruled that the full-time faculty were professional employ-
ees, not supervisors,' 0 therefore the university should negotiate
with the faculty association. The university, however, refused to
bargain and was order to do so by the Board.11 The Board subse-
quently petitioned the Second Circuit Court of Appeals for en-
forcement of its order.12 The petition was denied because the
court found that the full-time faculty was endowed with "manage-
rial status" sufficient to remove them from the coverage of the
Act. 13 The Board then appealed to the United States Supreme

6. 100 S. Ct. at 858.
7. Id.
8. Section 159(c) (1) (A) of the Act provides that employees, or a union, may

file a petition with the Board seeking an election to determine if union representa-
tion is desired by a majority of employees in an appropriate bargaining unit. The
Act requires that the Board determine the appropriate collective bargaining unit,
considering the mutuality of interest of the employees involved. Continental Bak-
ing Co., 99 N.L.R.B. 777, 782 (1952); 47 FORDHAM L REV. 437, 437 n.1 (1978).

9. 100 S. Ct. at 858. Section 152(11) of the Act defines a supervisor as any indi-
vidual having the authority to hire, transfer, suspend, lay off, recall, or discipline
other employees, in the interest of the employer, or responsibility to adjust their
grievances, or effectively to recommend such action. Such authority, however,
must not be of a merely routine or clerical nature, but must require the use of in-
dependent judgment. Supervisors are not included among the employees entitled
to collectively bargain under the Act. 29 U.S.C. § 152(3) (1976).

10. 100 S. Ct. at 860. For a definition of professional employee, see 29 U.S.C.
§ 152(12) (1976).

11. 100 S. Ct. at 860. It is an unfair labor practice for an employer to refuse to
negotiate with a union certified as its employees' bargaining representative. 29
U.S.C. § 158(a) (5) (1976); 47 FORDHAM L REV. 437, 437 n.5 (1978); 54 WASH. L REV.
843, 844 n.8 (1979).

12. 100 S. Ct. at 860.
13. Id. at 860-61. Section 160(e) of the Act enables the Board to petition the

United States Court of Appeals where the unfair labor practice in question oc-
curred.

The school is also given jurisdiction to appeal the Board's ruling to the Circuit
Court. 29 U.S.C. § 160(f) (1976); Note, The Supervisory Status of Private University
Faculty Members under the NLRB: NLRB v. Yeshiva University, 43 ALB. L REV.
162, 162 n.6 (1978) [hereinafter The Supervisory Status of Private Facultyi. Al-
though the final holding by the Second Circuit was limited to a finding of manage-
rial status, most of the analysis in the case was centered on both the supervisory
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Court.

The majority's opinion is based on three arguments, adopted
almost verbatim from the lower court. The first argument is that
the authority exercised by the faculty clearly places the members
within the description of excluded managerial employees used by
the Board and by the Court. Managerial employees are defined as
those who formulate and effectuate management policies, and ex-
press and make operative the decisions of their employers. 14 The
Court found that the faculty recommendations were almost uni-
versally followed in matters of faculty hiring, tenure, sabbaticals,
termination and promotion. 1 The Court also noted that in purely
academic areas the faculty authority was absolute.

The second argument was a rejection of the Board's independ-
ent professional judgement test. The thrust of this test is that the
faculty and management are not aligned because the faculty is
neither expected to conform to management policies nor is the
faculty judged according to their effectiveness in carrying out
these policies.16 In short, the Board argued that the faculty mem-
bers, in the exercise of their governance functions, are in reality
acting in their own interest as, opposed to the university's interest.
The Court dismissed this contention, finding that the interests of
the faculty and the university were substantially identical. 17

and managerial exclusion. The Second Circuit framed the issue of the case in
terms of both supervisory and/or managerial status. NLRB v. Yeshiva University,
582 F.2d 686, 694-95 (1978). Indeed, commentators have perceived the decision as a
determination that full-time faculty members are both supervisors and managers.
See Bethel, Private University Professors and NLRB v. Yeshiva: The Second Cir-
cuit's Misconception of Shared Authority and Supervisory Status, 44 Mo. L. REV.
427, 428 (1979); Comment, Faculty Status Under the NLRA After Yeshiva: NLRB v.
Yeshiva University, 45 BROOKLYN L REV. 1255, 1257 (1979); The Supervisory Status
of Private Faculty, supra, at 162. While the Second Circuit explicitly excluded the
faculty members as managers, they implicitly ruled on the question of supervisory
status in assessing the Board's policy on supervisors. The Supreme Court also
framed the issue in both managerial and supervisory terms. 100 S. Ct. 856, 858
(1980). But even though the Court was clear to limit the decision to managerial
status, they enforced this determination with the reasoning used by the majority in
the Second Circuit. That is, they dismissed the Board's rationale as inconclusive
and conclusory in nature, even though the Board's policy covered both the supervi-
sory exclusion as well as the managerial exclusion. The purpose of pointing this
out is to show that although the Supreme Court limits its decision to the managerial
question, its analysis concentrates on both the supervisory exclusion and manage-
rial exclusion especially when it assesses the self-interest rationale of the Board's
three part test.

14. 100 S. Ct. 856, 862 (1980). See also NLRB v. Bell Aerospace Co., 416 U.S. 267,
288 (1974) (quoting In re Palace Laundry Dry Cleaning Corp., 75 N.L.R.B. 320, 323
n.4 (1947)).

15. 100 S. Ct. at 864 n.23.
16. Id. at 863.
17. Id. at 865.
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The third argument, and perhaps the most significant and per-
suasive, was the rejection of a three part test developed by the
Board in past university cases. The three prong test, concerned
with the doctrines of "ultimate authority, "collective authority"
and "self-interest" were all quickly dismissed by the Court as un-
reliable and legally insufficient. 18

The minority, on the other hand, was unwilling to decide the
case by a managerial test which was developed in an industrial
context. 19 Principally, they argued that while professional employ-
ees such as faculty members often exhibit managerial input, such
input is exercised in their own interest and not in the interest of
the administration.20 The tension between the majority opinion
and the dissent, centers primarily on the inherent conflict between
the hierarchial authority of the industrial sector and the shared au-
thority of the private university. 21 While the minority may be cor-
rect in its belief that the interests between faculty members and
their universities are distinct, it is apparent that at Yeshiva there
is little if any evidence of a divergence between their respective
interests.

2 2

Perhaps the majority took the only path available to them in
reaching its decision, as they found the Board's analysis in the pre-
vious faculty cases conclusory and legally unsound.23 In previous
Board cases concerning other professionals, the Board has in-
cluded some employees within the Act's coverage and has ex-
cluded others, in an altogether inconsistent fashion.24 For
example, a clinical specialist was classified as a manager and ex-
cluded from coverage, even though she exercised no supervisory
responsibility and was subordinate to an associate director.25 Yet,
buyers have been covered by the Act because their decisions were
subject to a higher and ultimate authority.,26 Also, the Board ex-
cluded administrative accountants who made recommendations
and decisions subject to final authority.27 While in the same case,
the Board included systems analysts who developed management
systems procedures, and participated in new business proposals

18. Id. at 863-64.
19. Id. at 867.
20. Id. at 870.
21. Id. at 869-70.
22. Id. at 859-60 nn.3-6.
23. Id. at 864 n.19, 867.
24. Id. at 862 n.14.
25. Sutter Comm. Hospitals, Inc., 227 N.L.R.B. 181, 193 (1976).
26. Lockheed Cal. Co., 217 N.L.R.B. 573, 575 (1975); Dynalectron Corp., 231

N.L.R.B. 1147, 1149 (1977).
27. General Dynamics Corp., 213 N.LR.B. 851, 860 (1974).
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developed in support of proposed management plans.28

The majority's decision in Yeshiva did not fully exclude all
faculty members from protection under the Act, and in future
cases, where the faculty exhibit less control over administrative
decisions, the right to collectively bargain may be extended to
them.

29

BACKGROUND

THE HISTORY OF THE UNIVERSITY CASES AND THE SUPERVISORY

EXCLUSION

The NLRB declined to assert jurisdiction over private, non-
profit universities as early as 1951 in a case arising at Columbia
University.30 However, in Cornell University,31 the Board recon-
sidered its past policies, and explicitly overruled Columbia; ex-
tending jurisdiction over the employees of one such institution.32

The Cornell decision is crucial, not only because it extended NLRA
jurisdiction to faculty members, but because of the impact it had
on the way faculty bargaining status would be determined.33 Al-
though the faculty of Cornell University joined in the suit, the peti-
tion for union representation was mainly on behalf of
nonprofessionals. 34 The majority of evidence presented in the
case was devoted to the impact nonprofessional's had on interstate
commerce. 35 Little attention was given to how the faculty mem-
bers would be included under the Act, and to which provisions
should apply to them.36 Thus the Board extended its protection to
the faculty members as professionals without fully analyzing the
impact that NLRB jurisdiction would have on a faculty member.37

By the very nature of their work, professional employees pos-

28. Id. at 864.
29. 100 S. Ct. at 866, 866-67 n.31.
30. Trustees of Columbia Univ., 97 N.L.R.B. 424, 427 (1951); Menard & Di Gio-

vanni, NLRB Jurisdiction Over Colleges and Universities: A Plea for Rulemaking,
16 WM. & MIARY L. REV. 599, 601 (1975).

31. Cornell Univ., 183 N.L.R.B. 329 (1970).
32. Id. at 334.
33. Kahn, supra note 1, at 91-92 n.102; 13 GA. L. REV. 313, 316 n.16 (1978).
34. Cornell Univ., 183 N.L.R.B. 329 (1970).
35. Kahn, supra note 1, at 91-92 n.102. In fact, two thirds of the record in Cor-

nell on the threshold question of the university's impact on interstate commerce
concerned almost exclusively non-professionals. Id.

36. Id. See Kahn, supra note 1, at 91; Note, "Managerial Employee": A Label
in Search of a Meaningful Definition, 48 U. Cm. L. REV. 435, 446 n.75 (1979) [herein-
after cited as Managerial Employee]; 13 GA. L. REV. 313, 316 n.16 (1978). See gener-
ally, Cornell Univ., 183 N.L.R.B. 329 (1970).

37. Kahn, supra note 1, at 94. See Managerial Employee, supra note 36, at 446
n.75.
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sess traits which are supervisory and managerial in nature. Once
the NLRB determined that faculty members were covered under
the Act as professionals, an inconsistency arose. Including faculty
members as professionals on the one hand, inherently negates
their supervisory and managerial traits in order to avoid their be-
ing excluded as supervisors and managers. The NLRB did not
solve this inconsistency in Cornell, instead it merely concluded
that since the Act provides for the inclusion of professional em-
ployees, and since faculty members are professionals, then, as
such, they are entitled to the benefits of the Act.3 8 The failure of
the Board to make a full determination of faculty status makes
Cornell an unsound measuring stick for determining the applica-
bility of the Act to university faculty.3 9

Within a year after the Cornell decision, the NLRB faced its
first opportunity to rule specifically on the status of faculty mem-
bers at private universities. 40 This case arose at C.W. Post Center
where the faculty was given wide and varied powers by the univer-
sity.4 1 The powers granted them by the university were identical
to those attributed to supervisors as defined in the Act.4 Notwith-
standing the supervisory powers exercised by the C.W. Post
faculty, the NLRB introduced the first part of its three part ration-
ale to justify inclusion of these faculty members as professional
employees.

43

The first portion of the Board's analysis was the "collective au-

38. See Cornell Univ., 183 N.L.R.B. at 336.
39. Kahn, supra note 1, at 91, 92 n.102.
40. C.W. Post Center, 189 N.LR.B. 904, 905 (1971).
41. Id. at 905.
42. Id. The duties included recommendations concerning faculty appointment,

reappointment, promotion, tenure, and dismissal. Also the by-laws of the univer-
sity granted the full-time faculty the power and responsibility to formulate and rec-
ommend student admission, curriculum and graduation requirement policy, as well
as rules for students. Id. See 29 U.S.C. § 152(11) (1976); see also note 9 supra. The
faculty at Yeshiva exhibited some if not all of these same powers. 100 S. Ct. at 856,
864 (1980).

43. C.W. Post Center, 189 N.L.R.B. 904, 905 (1971). The Board, to some extent
entering into an unchartered area viewed the policymaking and quasi-supervisory
authority of the full-time faculty as a power exercised by them only as a group,
which therefore did not make them supervisors within the meaning of § 2(11) of the
Act, or managerial employees who must be separately represented. Accordingly,
these full-time university faculty members qualified under § 2(12) of the Act and
were therefore entitled to all the benefits of collective bargaining if they so desired.
Id.

The three rationales used by the Board in the university cases are: the collec-
tive basis or collective authority rationale; the self-interest rationale; and, the ulti-
mate authority rationale. Some commentators have recognized a fourth rationale
called the professional employee rationale. Menard & Morrill, Are Faculty Members
Scholars or Managers? The Yeshiva Case, 30 LAB. LJ. 754, 756-57 (1979).

[Vol. 14
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thority" doctrine. This doctrine states simply that because full-
time faculty members only make recommendations on a collective
basis, covering academic policy and faculty employment, they are
precluded from classification as supervisory or managerial em-
ployees." This rationale narrowly construes the supervisory pro-
vision of the Act by concentrating solely on the introductory
language of that provision. This provision provides that if any indi-
vidual exhibits one or more of the enumerated authorities, such as,
hiring or firing, then that is sufficient to exclude that individual as
a supervisor.45 Since the faculty at C.W. Post exercised their au-
thority on a collective basis the Board felt the provision was inap-
plicable to the full-time faculty members. 46

The Board's collective authority doctrine was questioned in a
case arising at Fordham University.47 Fordham presented detailed
evidence sufficient to classify its faculty members as supervisors.
Notwithstanding this evidence, the NLRB once again used the col-
lective authority doctrine and disposed of the case simply with a
citation to C.W. Post Center.48 Additionally, in Fordham Univer-
sity the NLRB began to lay the foundation for the second part of
its test for determining faculty status. This doctrine was not
adopted as an additional justification until a year later in Adelphi
University.49 The second NLRB test is called the "ultimate au-
thority" doctrine. This doctrine reasons that because a faculty is
subject to the ultimate authority of a Board of Trustees, the indi-
vidual members can not be deemed to have managerial or supervi-
sory status.5 0

44. C.W. Post Center, 189 N.LR.B. 904,905 (1971); Managerial Employee, supra
note 36, at 448; The Supervisory Status of Private Faculty, supra note 13, at 165-66; 13
GA. L. REV. 313, 317 n.19 (1978).

45. See note 9 supra; 13 GA. L REV. 313, 317 n.19 (1978). See 189 N.LP.B. 904,
905 (1971).

46. C.W. Post Center, 189 N.LR.B. 904, 905 (1971). In Brooklyn Center, the com-
panion case to C. W Post Center, the records and briefs were less than satisfactory.
The attorneys failed to argue fully and introduce evidence on whether all faculty
members were supervisors or managerial employees. The Board on these limited
facts, feeling the question was so obvious, decided the issue without its being ar-
gued. The source of its reasoning again was the collective authority doctrine. See
generally Long Island Univ. Brooklyn Center, 189 N.LRB. 909, 909 (1971). Kahn,
supra note 1, at 99.

47. Fordham Univ., 193 N.LR.B. 134 (1971).
48. Id. at 135.
49. 47 FORDHAM L REV. 437, 441 (1978). See Adelphi Univ., 195 N.LR.B. 639, 648

(1972). "In Fordham as in Post, the ultimate authority did not rest with the peer
group but rather with the board of trustees... ." Id. The Board was not disposed
to disenfranchise faculty members merely because they had some measure of
quasi-collegial authority either as an entire faculty or as representatives elected by
the faculty. Id.

50. Adelphi Univ., 195 N.L.R.B. 639, 648 (1972); Finkin, The NLRB In Higher Ed-
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The NLRB created a third doctrine, the self-interest doctrine,
which developed in the following years.5 1 This doctrine centers
once again on the supervisor provision of the Act. In order to be
deemed a supervisor, one must exhibit one or more of the powers
enumerated in the provision and at the same time must act in the
interest of the employer.52 The Board contends that full-time
faculty members act primarily in their own interest when making
recommendations to the administration and not in the interest of
the employer; therefore, they should not be classified as supervi-
sors or managers. 53 The completed three part test was first em-
ployed in a case arising at the University of Miami. 54 Since then,
the, question of full-time faculty status and their representational
units has been handled by the NLRB in summary fashion.55

THE HISTORY OF THE DEVELOPMENT OF THE MANAGERIAL AND

SUPERVISORY EXCLUSION IN THE INDUSTRIAL CASES

Since the Supreme Court specifically excluded the Yeshiva
faculty from the Act, as managerial employees, an understanding
of the Board's policy on managerial employees is required. The
development of a managerial exclusion from the Act began in the
Board's industrial cases, but the Supreme Court and the Board
have used the analysis in the university context as well. The terms
"managerial" and "supervisory" were frequently used inter-
changeably by the Board in the early development of the manage-
rial exclusion and the concomitant confusion persists to this day.56

Unlike supervisors, who are specifically excluded from cover-
age under the Act,57 managers are excluded only as a matter of
Board policy.5 8 As early as 1943,59 the Board began to exclude cer-

ucation, 5 U. TOL. L. REV. 608, 613-14 (1974); The Supervisory Status of Private
Faculty, supra note 13, at 166. See also New York Univ., 205 N.L.R.B. 5 (1973); Tus-
culum College, 199 N.L.R.B. 28, 30 (1972).

51. 47 FORDHAM L. REV. 437, 441 (1978).
52. 29 U.S.C. § 152(11) (1976).
53. 100 S. Ct. at 865.
54. 47 FORDHAM L. REV. 437, 441 (1978). University of Miami, 213 N.L.R.B. 634,

634 (1974).
55. Supervisory Status of Private Faculty, supra note 13, at 167. See, e.g.,

Yeshiva Univ., 221 N.L.R.B. 1053, 1054 (1975); Northeastern Univ., 218 N.L.R.B. 247,
250 (1975); University of Miami, 213 N.L.R.B. 634, 634 (1974). In these three cases the
holdings read the same.

56. Note, Will the Real Managerial Employees Please Stand Up? 9 Loy. L.A. L.
REV. 92, 96 (1975) [hereinafter Please Stand Up].

57. 29 U.S.C. § 152(11) (1976). See note 9 supra.
58. 6 F.R.E.S., MANAGERIAL EMPLOYEES § 45:11 (1977). See note 1 supra.
59. Julien P. Frieg & Sons, 47 N.L.R.B. 43, 47 (1943).
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tain employees who were "closely related to management" 60 or
who exercised discretionary authority in making commitments on
behalf of the company6 ' from bargaining units composed of rank
and file workers. The Board's case by case determination resulted
in a working definition under which "managerial employees" were
excluded.

62

As the Board was ruling on managerial status, it was develop-
ing a policy of supervisory status. 63 In Maryland Drydock Co.,64

the NLRB found that a separate unit of supervisory personnel did
not constitute an appropriate bargaining unit.65 Then, in Packard
Motor Car Co.,66 the Board overruled Maryland Drydock Co.,67

holding that Packard foremen, although exercising some supervi-
sory authority, were in a class of workers which properly belonged
within a bargaining unit.6 8 This decision, in turn, was upheld by
the United States Supreme Court.69 In response to the Packard
decision and to a growing concern over the increase in union mem-
bership 70 Congress passed the Taft-Hartley Act.71 One of the sig-
nificant changes made under the 1947 Taft-Hartley amendments to

60. Vulcan Corp., 58 N.L.R.B. 733, 736 (1944) (because of the responsibility of a
buyer's position, and his peculiar relationship to management he was excluded).
Id. In another case, when it appeared that a buyer's duties were so closely aligned
with management, they too were excluded from the unit. In re Hudson Motor Car
Co., 55 N.L.R.B. 509, 512 (1944).

61. Spicer Mfg. Corp., 55 N.L.R.B. 1491, 1498 (1944) (the authority possessed by
the employees to exercise their discretion in making commitments on behalf of the
company classified them as managerial). North Ark. Elec. Coop., Inc., 185 N.L.R.B.
550, 550 n.3 (1970); In re Electric Controller & Mfg. Co., 69 N.LR.B. 1242, 1245 (1946).

62. In re Ford Motor Co., 66 N.L.R.B. 1317, 1322 (1946). There is a disagreement
as to whether prior to 1947, the Board intended just to exclude "managerial employ-
ees" from rank and file bargaining units or whether they intended to exclude these
employees from the Act altogether. See 24 CATH. U. L. REV. 118, 122-23 (1974); 88
HARV. L. REV. 258, 259 n.2 (1974). The discrepancy is also apparent in NLRB v. Bell
Aerospace Co., 416 U.S. 267, 276-89 (1974). In that 5-4 decision, the majority felt that
the Board leaned towards excluding all managerial employees from the Act. Id.
Yet the dissent felt that at no time during this period did the Board completely
exclude the broad category of managerial employees from the class of employees
protected by the Act. Id. at 229 (White, J., dissenting).

63. Please Stand Up, supra note 56, at 96.
64. In re Maryland Drydock Co., 49 N.LR.B. 733 (1943).
65. Id. at 741-42. In this case, the Board was of the opinion that including fore-

men in a bargaining unit would militate against the policies of the Act. The reason-
ing being, that foremen were supervisors exercising managerial authority.

66. In re Packard Motor Co., 61 N.LR.B. 4 (1945).
67. Id. at 21 n.30.
68. Id. at 21.
69. Packard Motor Car Co. v. N.L.R.B., 330 U.S. 485, 493 (1947).
70. 88 HARv. L. REV. 256, 260 (1974). See 26 VAND. L REV. 850, 851-52 (1973).
71. Labor Management Relations Act, 1947, 29 U.S.C. § 141-187 (1976). The

L.M.R.A. amended the Wagner Act's definition of protected employees to exclude
"any individual employed as a supervisor." 29 U.S.C. § 152(3) (1976); 13 GA. L. REV.

313, 314 n.12 (1978).
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the Act was the creation of the supervisory exclusion.72

The passage of the amended Taft-Hartley Act, with its newly
created supervisory exclusion had little, if any, effect upon the
NLRB policy concerning managerial employees.7 3 It continued to
determine managerial status by the previous working definition.
Thus, those employees whose interests were more clearly identi-
fied with those of management,74 or who were representatives of
management 75 and who exercised independent judgment with re-
gard to the management purchasing perogative 76 were excluded
from bargaining units as managerial employees. 77

A crucial point in the development of the NLRB's policy on
managerial status came in Swift & Co. 78 In this case, the Board
specifically ruled that those employees who were closely allied
with management cannot be deemed employees for the purposes
of the Act.7 9 This ruling was later interpreted by the Supreme
Court as evidence that the Board fully intended to exclude mana-
gerial employees from the Act.80

72. See note 71 supra.
73. In re Palace Laundry Dry Cleaning Corp., 75 N.L.R.B. 320, 323 n.4 (1947).

The reasoning in Palace was in part that "the determination of 'managerial' like the
determination of 'supervisory' is to some extent necessarily a matter of the degree
of authority exercised." Before the passage of the 1947 amendments to the Act, the
Board recognized and defined as managerial employees, executives who formu-
lated and effectuated decisions of their employer and excluded such managerial
employees from bargaining units. The Board further felt that the 1947 amendments
contemplated the continuance of this practice. NLRB v. Bell Aerospace Co., 416
U.S. 267, 286 (1974).

74. In re Denver Dry Goods, 74 N.L.R.B. 1167, 1175 (1947). Where the Board
stated: "Upon all the facts, we are of the opinion that the interests of these employ-
ees are more closely identified with those of management rather than with those of
the employees whose activities they supervise. Accordingly we shall exclude them
from the unit." In re Denton's, Inc., 83 N.L.R.B. 35, 37 (1949).

75. In re American Locomotive Co., 92 N.L.R.B. 115, 116-117 (1950); Curtis-
Wright Corp., 103 N.L.R.B. 458, 464 (1953).

.76. Temco Aircraft Corp., 121 N.LR.B. 1085, 1089 (1958); Western Elec. Co., 100
N.L.R.B. 420, 423 (1952).

77. See note 62 and accompanying text supra. The majority of the Supreme
Court in Bell perceives these post 1947 cases as evidence that the Board intended to
place all "managerial employees" outside the Act. NLRB v. Bell Aerospace Co., 416
U.S. 267, 285-87. Yet the dissenters believed that these post-1947 cases were merely
evidence that the Board had not changed its position that those with managerial
interests were to be excluded only from the bargairdng units of other employees,
and not excluded from the Act altogether. Id. at 308 (White, J., dissenting).

78. Swift & Co., 115 N.L.R.B. 752 (1956).
79. Id. at 753-54 where the NLRB stated that "it was the clear intent of Con-

gress to exclude from the coverage of the Act all individuals allied with manage-
ment. Such individuals cannot be deemed to be employees for the purposes of the
Act. Accordingly, we reaffirm the Board's position that representatives of manage-
ment may not be accorded bargaining rights under the Act." Id.

80. 100 S. Ct. 856, 862 (1980); NLRB v. Bell Aerospace Co., 416 U.S. 267, 285-87
(1974).
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In the following years, the Board's policy on managerial status
was tested in the federal courts. In ILG WU v. NLRB,81 the Board's
working definition was upheld as valid being neither arbitrary nor
in violation of the Act.8 2 After that decision, the federal courts be-
gan to refine the Board's policy. The main objection by the courts
was that the Board had never explained the rationale behind its
policy and its working definition. 83 The courts took the initiative
and provided a rationale; the result was the creation of a court de-
fined two part test for determining managerial status in the circuit
courts. Relying on the Board's previously developed "closely re-
lated or aligned with management approach,"4 Justice Burger,
then a Federal Judge surmised the underlying rationale behind
the approach as turning on the possibility of a conflict of interest
between employers and workers. 85 Judge Burger completed the
analysis by supplying the rationale behind the managerial em-
ployee definition.86 He noted that the rationale behind this Board
policy, though unarticulated, seemed to be based on the reason-
able belief that Congress intended to exclude from the protections
of the Act, those employees who comprise a part of "management"
or who are aligned with it on the theory that they are the one's
from whom the workers needed protection. 87 This was quite an
assumption, since Congress had not specifically excluded manage-
rial employees in the Taft-Hartley amendments, but had explicitly

81. ILGWU v. NLRB, 339 F.2d 116 (2d Cir. 1964).
82. Id. at 123. The Second Circuit found that the Board's definition of manage-

rial employees was neither arbitrary nor in violation of the statutory language or
purpose of NLRA. Id. Here, the Board had defined managerial employees as those
who formulate, determine, and effectuate the employer's policies. Id.

83. Retail Clerks Int'l Ass'n v. NLRB, 366 F.2d 642, 644-45 (D.C. Cir. 1966);
Menard & Morrill, supra note 43, at 759.

84. See notes 60 and 74 supra, for a definition of the closely related with man-
agement test.

85. Retail Clerks Int'l Ass'n v. NLRB, 366 F.2d 642, 644 (D.C. Cir. 1966). Judge
Burger stated, "'his strand of the first part of the managerial employee test is often
phrased in a more conclusory manner, i.e., that the employee is closely related to or
aligned with the management, such a determination, however, also seems to turn
on the possibility of a conflict of interest arising. Id. at 644.

86. Id. at 645.
87. Id. Here Judge Burger, in dicta, proposed the rationale that the Board be-

lieved that Congress had felt that those who were a part of management were to be
excluded from the protections of the Act. Id. This belief was not shared by the
dissenters in the later case of NLRB v. Bell Aerospace Co., 416 U.S. 267, 304 (1974).
See notes 62 & 77 supra. Interestingly, the Supreme Court in Bell affirmed the
lower court's holding that Congress intended to exclude from the protections of the
NLRA all those employees properly classified as 'managerial' not simply those in
positions susceptible to conflicts of interest in labor relations. This is unmistakably
indicated by the NLRB's early decisions, the NLRB's subsequent construction of
the Act for more than two decades, and the decisions of the courts of appeals. See
NLRB v. Bell Aerospace Co., 416 U.S. 267, 274-75 (1974).
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created a section including certain professional employees.8 8 Nev-
ertheless, the two part test was followed by the courts in the suc-
ceeding years. 89 This test is a combination of the Board's approach
with the rationale articulated by the courts.90

The Board had an opportunity to react to the circuit court's
newly supplied rationale in a series of cases beginning in 1967.91
The first of these cases determined that the employee in question
was not managerial and therefore denial of NLRA protection was a
violation of the Act.92 Application was then made to the Eighth
Circuit for enforcement of the NLRB's order. The Eighth Circuit
reviewed the Board's policy on managerial employees, and the ra-
tionale supplied by the circuit courts, before denying enforcement
of the order.93 The case was then remanded to the NLRB, with
specific instructions to determine if the discharge of the manage-
rial employee in question, was or was not in violation of the Act
considering all the circumstances of the case. 94

The answer to this instruction was very crucial.95 At least as
early as 1956, the Board had specifically held that managerial em-
ployees were totally excluded from the bargaining rights given
under the Act.96 The United States Courts of Appeals, led by
Judge Burger, determined that Congress intended to exclude all
managerial employees from the NLRA.97

The Board subsequently responded to the Eighth Circuit's in-
struction with an analysis which appeared to embody the rationale

88. 29 U.S.C. § 152(12) (1976).
89. Westinghouse Elec. Corp. v. NLRB, 424 F.2d 1151, 1158 (7th Cir. 1970); Illi-

nois State Journal-Register, Inc. v. NLRB, 412 F.2d 37, 41 (7th Cir. 1969).
90. The position was managerial if: (1) the position with the employer

presented a potential conflict of interest between the employer and the workers, or
(2) the workers were those who formulate, determine, and effectuate an employer's
policies and have independent discretion in the performance of their job. Please
Stand Up, supra note 56, at 107-08.

91. North Ark. Elec. Coop., Inc. 185 N.L.R.B. 550, (1970), enforcement denied, 446
F.2d 602 (8th Cir. 1971); North Ark. Elec. Coop., Inc., 168 N.LR.B. 921 (1967), rev'd,
412 F.2d 324 (8th Cir. 1969).

92. North Ark. Elec. Coop., Inc., 168 N.LR.B. 921, 921 n.1 (1967). The Board was
reviewing the determinations of the Trial Examiner to determine if there was preju-
dicial error in the findings. Id. at 921.

93. NLRB v. North Ark. Elec. Coop., Inc., 412 F.2d 324, 328 (8th Cir. 1969). The
court traced the history of the Board policy on managerial status specifically high-
lighting the newly fashioned two part test developed by Judge Burger. Id. at 326-
27.

94. Id. at 328. One commentator has suggested that this instruction was a de-
mand specifically to determine whether a managerial employee was or was not pro-
tected by the NLRA. See Please Stand Up, supra note 56, at 108.

95. See Please Stand Up, supra note 94, at 108.
96. Swift & Co., 115 N.LR.B. 752, 753-54 (1956). See note 79 and accompanying

text supra.
97. See cases cited in notes 85 & 89 and accompanying text supra.
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supplied by the circuit courts. 98 They did not find the employee in
question to be so closely aligned with management as to present a
conflict of interest between him and the other employees. 99 They
also did not find that the employee in question participated in the
formulation, effectuation or determination of policy with respect to
employee relations matters.10 0 But most importantly, the Board
determined that the employee in question was covered by the Act
even if he did not share a community of interest with other em-
ployees. 10 1 In this regard, they overruled the Swift & Co. deci-
sion.10 2 Thus, even employees who did not share the interests of
those employees within a bargaining unit were still entitled to pro-
tection under the Act. The Board's determination was short-lived;
not only was the enforcement of its new decision subsequently
overruled again by the Eight Circuit,10 3 the United States Supreme
Court in Bell reinstated the Board's rule in Swift.10 4 It was with
this confused state of NLRB policy that the United States Supreme
Court decided the status of the full-time faculty members in
Yeshiva.

ANALYSIS

THE MAJORrrY OPINION

In the Yeshiva case, a sharply divided Supreme Court, af-
firmed the circuit court's determination that the full-time faculty
members at Yeshiva University were "managerial employees" and
therefore were excluded from the protections of the Act. 0 5 The
decision is however, limited to the facts of the case, it does not ex-

98. North Ark. Elec. Coop., Inc., 185 N.L.R.B. 550, 550-51 (1970); Menard & Mor-
rill, supra note 43, at 559-60.

99. North Ark. Elec. Coop., Inc., 185 N.L.R.B. 550, 551 (1970). "[NIor is there any
indication that his status in the Cooperatives organization was such as to lead any
employee reasonably to believe that [he] had substantial responsibilities in this
area, so that views which he might express would be taken as a reflection of the
considered position of the Cooperative. Finally, insofar as we can determine there
is nothing in this record to suggest an inconsistency or conflict of interest between
[his] proper performance of his job . . . and the concerted activity." Id.

100. Id. at 550-51.
101. Id. at 551.
102. Id. at 551 n.8.
103. NLRB v. North Ark. Elec. Coop., Inc., 446 F.2d'602, 610 (8th Cir. 1971).
104. See N.LR.B. v. Bell Aerospace Co., 416 U.S. 267, 287-89 (1974). The Supreme

Court relied heavily on Bell, and the determinations made in it, when it decided
Yeshiva. The Bell Aerospace decision has been thoroughly analyzed in Please
Stand Up, supra, note 56; 24 CATH. U. L. REV. 118 (1975); 88 HARV. L REV. 258 (1974);

53 N.C. L. REV. 811 (1975).
105. NLRB v. Yeshiva University, 100 S. Ct. 856, 861 (1980). The decision

reached by the United States Supreme Court was an affirmation of the analysis and
conclusions drawn by the lower court. Id.
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clude all professionals from the provisions of the Act. 10 6 Justice
Powell set the tone of the majority's reasoning, by finding that the
modern day private university authority structures are substan-
tially the same as those of the medieval era where the "faculty was
the school." 10 7 Such a basic premise, that the faculty is the school,
almost precludes any determination other than that the faculty are
not covered by the Act. The majority's analysis of university gov-
ernance structures is perhaps superficial. The majority was care-
ful to select only bits and pieces of information, leaving the
impression that private universities and full-time faculties are sub-
stantially one and the same. 10 8

Other authorities suggest that the interests and roles of the
faculty and the university are distinct, even though there is an in-
escapable interdependence among the governing board, the ad-
ministration and the faculty. This concept has been called the
"shared authority" doctrine. 10 9 There appear to be two authority
systems built into the university's formal structure." 0 One is the
bureaucratic network having formal chains of command running to
the individual faculty members and the students from the trustees.
The other system is a professional network through which the
faculty brings its expertise to the decision making process, insur-
ing that professional goals will have strong advocates in the deci-

106. Id. at 866-67, 867 n.31. Such a holding would be hard to reconcile with the
expressed Congressional provision recognizing a specific class of employee, i.e., the
professional. 29 U.S.C. § 152(12) (1976).

107. 100 S. Ct. at 861 (Justice Powell is joined in the majority opinion by Burger,
C.J., Stewart, Rehnquist and Stevens, J.J.).

108. Id. The Court in a footnote makes references to the inaugural address of
Williams College President Paul Unsel Chadbourne, quoted in Kahn, supra note 1,
at 70 n.16: "professors are sometimes spoken of as working for the college. They
are the college." Id. (emphasis in original). However, the Court misuses this
quote, for Chadbourne was proclaiming what the first European universities had
understood was the nature of a faculty and not what he felt existed in present day
universities. Also see the discussion of Bertrum Davis. "The faculty's authority it
is clear, rests not upon presidental understanding or largesse but upon the faculty's
right, as the institution's foremost professional body, to exercise the preeminent
authority in all matters directly related to the institutions professional work. He is
as much the faculty's administrator as he is the board's and the institution which
accords him any other role has failed to appreciate the principle on which a suc-
cessful academic community must be build." Id. (emphasis added). The court
failed to include the whole text of Davis's discussion which, clearly shows that the
faculty exercises preeminent authority in matters which relate to their own profes-
sional expertise and not in other areas which are the concern of the administration.
Id. at 71-72.

109. Bethel, supra note 13, at 449; Finken, supra note 50, at 615; Kahn, supra
note 1, at 73 n.33. The principle of shared authority has been explained as an ines-
capable interdependence among the board of trustees, the administration and the
faculty. Kahn, supra note 1, at 73.

110. Kahn, supra note 1, at 73.
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sion making councils."' If the majority in Yeshiva had fully
scrutinized the system of shared authority, it might not have re-
jected the Board's suggestion that the full-time faculty members
when making decisions are acting primarily in their own interest
and not in the interest of the university." 2

The heart of the majority's analysis centers on the use of the
judicially created managerial exclusion recognized in Bell. That is,
those employees who formulate and effectuate management poli-
cies by expressing and making operative their employer's deci-
sions are deemed managerial, and excludable from the the Act." 3

The majority uses Bell as a precedent for the supposition that Con-
gress implicitly excluded managerial employees from the Act." 4

The majority's reliance on this supposition is suspect because
Congress did not specifically exclude managerial personnel from
the Act.115 However, since the bulk of the decision is based upon
whether or not the faculty members fit the exclusion, and not upon
whether Congress really intended to exclude managerial employ-
ees the effects of this reliance on the decision are minimal." 6

The majority's strongest attacks are not so much the product
of sound analysis as they are the product of several years of incon-
sistent Board policy. The primary argument advanced by the
NLRB is the independent professional judgment test." 7 The ma-

111. Id.
112. The Court places little faith in the Board's argument that the Yeshiva

faculty are not aligned with the management because they exercise "independent
professional judgment" while participating in academic governance. 104 LAB. REL.
REP. (BNA) 309 (1980). However, the dissent recognizes the concept of shared au-
thority and the uniqueness of the professional character of the faculty member. 100
S. Ct. at 870.

113. Bell Aerospace Co., 416 U.S. 267, 288 (1974) (quoting Palace Laundry Dry
Cleaning, 75 N.L.R.B. 320, 323 n.4 (1947)).

114. 100 S. Ct. at 862. However, Justice White vehemently objected to the major-
ity's conclusion that Congress had implicitly intended to exclude managerial 'em-
ployees from the Act. Bell Aerospace Co., 416 U.S. 267, 303-04 (White, J.,
dissenting).

115. Kahn, supra note 1, at 120; 6 F.R.E.S., MANAGERIAL EMPLOYEES § 45:11
(1977). The majority in Bell nonetheless reasons that Congress implicitly ex-
empted managers from the Act. NLRB v. Bell Aerospace Co., 416 U.S. at 282-84. But
the minority presents an equally strong argument that Congress did not intend
such a broad exclusion. Id. at 303-08. See 24 CATH. U. L REv. 118, 122-23 (1974); 88°
HARV. L. REV. 258, 264-65 (1974); 53 N.C. L. REV. 809, 812-813 (1975).

116. The majority primarily attacks the Board's reliance on the "independent
professional judgment" test and the faulty three-part rationale of ultimate author-
ity, collective authority and the self-interest rationale. 100 S. Ct. at 863-64.

117. The Board argues that the Yeshiva faculty are not aligned with manage-
ment because they are expected to exercise "independent professional judgment"
while participating in academic governance, and because they are neither "ex-
pected to conform to management policies (nor) judged according to their effective-
ness in carrying out these policies." Id. at 863.
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jority notes that this newly advanced argument is primarily based
upon the "self-interest rationale," one facet, of the NLRB's previ-
ously developed three part test.1 8

The other two rationales the "collective authority" and "ulti-
mate authority" doctrines are offered to the Court with little if any
emphasis. 1 9 This was because the Board realized that by virtue of
their prior decisions neither of those doctrines could be determina-
tive of faculty status under the Act. Normally, ultimate authority
in the industrial world is confined to a Board of Directors and yet
the NLRB has excluded managing employees and supervisors in
many corporate cases. 20 Also in the private university context the
ultimate authority generally resides with the Board of Trustees.' 2'

Thus, by virtue of the fact that a private university has a board of
trustees, full-time faculty members will always be subject to ulti-
mate authority 12 2 and therefore should be covered under the Act.

Using the collective authority doctrine as an indicator for man-
agerial determination is equally inefficient. 2 3 The doctrine was

118. Id. at 863-64. The self-interest rationale incorporates the statutory lan-
guage of § 2(11) of the Act, found at 29 U.S.C. § 152(11) (1976), which requires the
supervisor to act "in the interest of the employer." See note 7 supra. The self-
interest rationale contends that the full-time faculty must act in the interest of their
employer when performing one or more of the enumerated supervisory functions of
§ 2(11). See Managerial Employee, supra note 36, at +18-49; 13 GA. L. REV. 313, 316-
17 n.19 (1978).

119. The only references made to the collective authority rationale or the ulti-
mate authority rationale are in a footnote citing the briefs filed by the Board. 100 S.
Ct. at 864 n.20.

120. See In re American Locomotive Co., 92 N.L.R.B. 115, 116-17 (1950); In re
Spicer Mfg. Corp., 55 N.LRB. 1491, 1498 (1944). The employees who were found to
be managerial in these cases were by no means or in no sense executives, or even at
a high level of the organizational hierarchy. Their authority was not final but none-
theless it was found to be clearly managerial. See also Sutter Community Hospitals
of Sacramento, Inc., 227 N.L.R.B. 181, 193 (1976) (clinical specialist held to be a
"managerial employee" although she exercised no supervisory responsibility and
was subordinate to an associate director and director of nursing).

121. Kahn, supra note 1, at 124-25. "[Wlhat the Board failed to realize is that
almost all private colleges and universities are nonprofit corporations. As such they
must abide by their state's corporation laws which require that final institutional
authority be vested in a board of trustees. Thus, the NLRB will always find that the
'trustees reserve the ultimate authority for themselves' when in practice, the trust-

,ees delegate most of their authority to the faculty and administration." Id. See also
N.L.R.B. v. Yeshiva Univ., 582 F.2d 686, 702 (2d Cir. 1978),

122. Kahn, supra note 1, at 124-25. "If this factor alone is to preclude full-time
faculty members from assuming managerial or supervisory status, no matter what
their involvement in the governnance of an educational institution, then it is diffi-
cult to contemplate any situation where the statutory anc4 Board-created exemp-
tions can be applied." NLRB v. Yeshiva Univ., 582 F.2d 686, 702 (2d Cir. 1978). See
100 S. Ct. at 863-64.

123. The "collective authority doctrine" contains some validity in the context of
the supervisory exclusion. The exclusion provision begins with "any individual"
and then goes on to list the twelve or so powers exhibited by a supervisor. Both the
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first introduced by the Board as dicta 124 and in the years that fol-
lowed the NLRB decisions evidenced an inconsistency in its appli-
cation. 125 Additionally, the Boards of Trustees who are undeniably
supervisors under the Act in the private university sector, always
act on a collective basis.126 With these two doctrines effectively
dispelled, the majority's analysis focused on the independent pro-
fessional judgment test.127 The majority unsuccessfully searched
the lower court opinion for a specific application of the test 128 and,
also unsuccessfully, searched for a previous decision where the
NLRB directly applied this test. 129

A better approach would have been to focus on the underlying
theory behind the independent professional judgment test. It cen-
ters on the conflict between the Congressional inclusion of profes-
sional employees on the one hand and the judicially created
exclusion of managerial employees on the other. 3 0 It should be
remembered that the judicially based exclusion of these employ-
ees is based on a judicial interpretation of the implied intent of
Congress. 131 The majority failed to resolve this tension; instead,
they avoided it with citations to cases where the NLRB has ex-
cluded professionals both explicitly and implicitly. 32 The reliance
on this precedent is perhaps suspect, since the professionals who

Supreme Court and the lower court conveniently avoided the problem of statutory
interpretation as to whether the supervisory provision encompassed authority ex-
ercised on a collective basis as well by limiting their decision to the managerial
exclusion which does not make the distinction between individual authority and
collective authority. NLRB v. Yeshiva Univ., 582 F.2d 686, 698-99 (2d Cir. 1978). Be-
cause the Court of Appeals found the faculty to be managerial employees it did not
decide the question of their supervisory status. "In view of our agreement with the
Second Circuit's application of the managerial exclusion, we need not resolve that
issue of statutory interpretation." 100 S. Ct. at 862.

124. C.W. Post Center, 189 N.L.R.B. 904, 905 (1971). See Kahn, supra note 1, at 95,
stating: "If] urthermore, the Board has been unable to substantiate its novel hold-
ings with precendent or adequate reasoning. The best example of this failure is the
Board's holding in C. W. Post .. " Id.

125. See notes 25-27 and accompanying text supra. See 100 S. Ct. at 863-64.
126. H. HENN, LAw OF CoRPoRATIoNs 208 (2d ed. 1970).
127. 100 S. Ct. 864-65.
128. Id. at 863.
129. Id. at 864-65 n.24.
130. 100 S. Ct. at 863-64 where the Court admitted that "Itlhere may be some

tension between the Act's exclusion of managerial employees and its inclusion of
professionals since most professionals in managerial positions continue to draw on
their special skills and training. But we have been directed to no authority sug-
gesting that that tension can be resolved by reference to the 'independent profes-
sional judgment' criterion proposed in this case." Id. at 864.

131. Id. at 862.
132. Id. at 865 n.25. See University of Vermont, 223 N.LR.B. 423, 426 (1976); Pres-

byterian Medical Center, 218 N.LR.B. 1266, 1267-69 (1975). If the Court is limiting
itself to a finding of a managerial exclusion, it should not defer to cases where em-
ployees were excluded as supervisors.
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were excluded in these cases were viewed as supervisors and not
as managers.133

The independent professional judgment test encompasses the
"self-interest doctrine".1 34 The NLRB contended that the profes-
sional interests of the faculty are distinct from those of the univer-
sity. 35 If one accepts this contention that there is a divergence in
interests, there could never be a close alignment of the faculty and
administration.

Usually the primary concerns of faculty members are aca-
demic, and relate solely to its professional reputation, while the
university administration is concerned with economic and fiduci-
ary responsibilities that are not shared by the faculty. 3 6 But at
Yeshiva, the line distinguishing these two interests is almost im-
possible to draw. 137 The majority could, and perhaps should, have
fashioned a black letter test for deciding when faculty members
cross the line and are making administrative decisions; instead, it
seems the majority is willing to make this determination only
through a case-by-case basis. 138 The Court thus leaves open the
possibility that other private universities may have full-time
faculty members who could properly be included under the. Act
and function through a collective bargaining unit. 39

133. 100 S. Ct. at 865 n.26. The only case cited which excludes a professional as a
managerial employee is in Sutter Community Hospitals of Sacramento, 227
N.L.R.B. 181, 193 (1976). However, in Sutter two members of the Board dissented on
this very issue. Id. at 193 n.30. The United States Supreme Court had the opportu-
nity to distinguish between managerial and professional employees in NLRB v. Bell
Aerospace Co., 416 U.S. 267 (1974). However, they chose not to announce a distinc-
tion. They did however, state in a footnote that "[professional employees," how-
ever, are plainly not the same as "managerial employees." They go on to state that
"professional employees" refer to "such persons as legal, engineering, scientific and
medical personnel together with their junior professional assistants," who "Jiln
contrast to "managerial employees". . . are not defined in terms of their authority
"to formulate, determine and effectuate management policies." Id. at 285 n.13 (cita-
tions omitted).

134. See notes 117-18 and accompanying text supra.
135. Id.
136. 100 S. Ct. at 870 (Brennan, J., dissenting).
137. Id. at 859-60 nn.3-5.
138. The majority discussed the possibility of ruling that tenured faculty would

not be covered by the Act, while, lower ranking faculty members would be covered
by the Act. Id. at 866-67 n.31, but rejected this approach. Id.

139. 100 S. Ct. at 866-67 n.31. This decision was reached primarily so as not to
conflict with the problem of explicit Congressional inclusion of professionals under
the Act. Yet, while the majority leaves this opening, it is hard to see how faculty
members at other private universities will avoid exclusion. Perhaps the majority
should have provided the reasoning behind the Board's three part rationale. After
all the lower courts provided the reasoning behind the managerial exclusion when
they found it lacking in sound analysis. See notes 85 & 89 supra. See also NLRB v.
Bell Aerospace Co., 416 U.S. 267, 285-88 (1974).
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THE MINoRrrY OPINION

Justice Brennan's dissent in Yeshiva focused on two areas.
First, he disagreed with the majority's decision not to defer to the
policy developed by the NLRB. 14° Second, he criticized the major-
ity for not fully analyzing the inherent differences between the
governing structure in the industrial sector, and that of the modern
day private university. 14 1 Justice Brennan emphasized the con-
cept of shared authority with its dual authority system.142 He sug-
gested that full-time faculty members, as professional employees,
are unique, and although called upon by the university to give ad-
vice, they do so for their own reasons, not because their interests
are aligned with those of the administration. 143 This argument is
persuasive for a number of reasons. Even though the interests of
the faculties and administrations may sometimes coincide the ad-
ministration does not always implement the recommendations
made to it by the faculty.'4 Even if there is a basic agreement on
certain academic policies and personnel matters, one cannot con-
clude that the faculty and administration are one and the same. 45

Regardless of the importance of the shared authority concept to
the Court, the fact that professional employees are included under
some circumstances was only mentioned by the majority.Y The
Court chose to view the Yeshiva case as one where the profes-
sional status of the employees was secondary to their status as

140. 100 S. Ct. at 867. Justice Brennan was joined by Justices White, Marshall,
and Blackman. Justices Brennan, White and Marshall were also in the dissent in
Bell, joined by Justice Stewart. Justice Blackmun was with the majority in that
case.

141. Id. at 868. He vehemently objects to the majority's statement that "[tihe
controlling consideration in this case is that the faculty of Yeshiva University exer-
cise authority which in any other context unquestionably would be managerial."
Id. Justice Brennan however, does not limit his analysis to the managerial exclu-
sion. His analysis concerns both the supervisor and managerial exclusions. Id. at
868 n.2.

142. Id. at 869-70. See notes 109 & 111 and accompanying text supra for an expla-
nation of the shared authority concept.

143. Id. at 870.
144. In general this may be true, and it may be true at other universities, but the

evidence at Yeshiva demonstrates the faculty had power which appears to go be-
yond the traditional areas of faculty concerns. Id. at 859-60 nn. 3-5. For example,
budget requests prepared by senior professors in each subject area received the
perfunctory approval of the Dean ninety-nine percent of the time and never have
been rejected by the central administration. Id. at 859 n.3.

145. One commentator has made a perceptive assessment of faculty interests
when he notes: "The receptiveness of the administration to implementation of
faculty recommendations is motivated by respect for the professional judgment of
the faculty-in their individual as well as their collective capacities-and also by a
certain deference to the faculty as valued employees whose suggestions should not
be capricously rejected." Bethel, supra note 13, at 449.

146. Id. at 866.
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managers. 147 The minority, however, felt that the use of the mana-
gerial test developed in an industrial setting was inappropriate in
an academic community, where all the employees are profession-
als.1

48

CONCLUSION

The coverage of faculty members and other learned profes-
sionals remains highly uncertain after Yeshiva. By the nature of
their professional experience many professionals clearly appear to
be exercising managerial authority. Obviously, Congress must
have known this when they agreed to extend to professionals the
benefits of the Act. Perhaps Congress intended to leave it to the
NLRB to develop a test by which professional employees would be
included. However, Congress can no longer rely on the test cre-
ated by the Board since the Supreme Court has brushed aside the
Board's three part rationale for determining managerial and super-
visory status.

The decision in Yeshiva has left full-time faculty members in
private universities in an ackward position. They may never gain
collective bargaining rights, and may be forced to surrender those
rights they already have. 149 The majority in Yeshiva decided that
the NLRB's policy for including full-time faculty members in the
Act is relatively weak and conclusory save for the argument of in-
clusion under the professional employee provision of the Act. The
NLRB has chosen an adjudicative process to determine full-time
faculty status under the Act and the results achieved are less than
satisfactory. The Board can no longer safely rely on its three-part
test, yet persists in doing just that. 150 The only viable alternative
left to the NLRB is to exercise its rule making powers in one of two
ways.151 First, it could set down a procedure for determining the

147. Id. at 864-65.
148. Id. at 867.
149. The latest tally shows that faculties at seventy-seven private universities

have opted for collective bargaining. 54 WASH. L. Rav. 843, 856 n.87 (1979).
150. After the Second Circuit decided the Yeshiva case, the Board refused to

adhere to its decision and continued to rely on the collective authority as well as
the ultimate authority doctrines which by far are the weakest in their three part
rationale. See Philander Smith College, 102 L.RR.M. 1639, 1640 (1979); Stephens
College 100 L.R.R.M. 1268, 1268-69 n.2 (1979).

151. Perhaps the Board should adhere to the observation made in New York
Univ., 205 N.L.R.B. 4, 6 n.9 (1973), where it quoted Justice Frankfurter. "Wisdom too
often never comes, and so one ought not to reject it merely because it comes late."
Id. Perhaps it is time for the Board to definitely decide this issue. This could be
done by ruling on the petition given it nine years ago. In 1971 the American Associ-
ation of University Professors filed a petition requesting that the Board institute a
rule making procedure for the purpose of determining what rules, if any, should be
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status of full-time faculty members, or second, it could explicitly
declare them protected under the Act, and force Congress to ad-
dress the issue between the conflict of the inclusion of professional
employees and exclusion of managerial employees. Perhaps Con-
gress will specifically include faculty members in the Act, by utiliz-
ing the reasoning developed by the dissent in Yeshiva. 152 In any
event the aftershocks of Yeshiva are already being felt and as a
result it seems that either Congress or the NLRB will have to settle
the issue.1 5 3

Philip G. Pagano-'82

instituted to facilitate the determination of issues involving faculty members. The
Board rejected the petition, foregoing the establishment of inflexible rules in favor
of a case by case approach. Kahn, supra note 1, at 87-88; Note, Collective Bargain-
ing By University and College Faculties Under the National Labor Relations Act, 36

OHIO ST. L.J. 71, 78-79 (1975).
152. Congress has specifically come forward and has stated that nonprofit orga-

nizations such as hospitals substantially affect commerce and thus should be under
the cognizance of the Act. H.R. REP. No. 93-1051, 93rd Cong., 2d Sess. 4 (1974). The
Congress apparently was persuaded by Justice Douglas's dissent in Packard Motor
Co. v. N.L.R.B., 330 U.S. 485, 493 (1947), and subsequently created the supervisory
exclusion. Perhaps they will be equally persuaded by Brennan's dissent in Yeshiva
and respond accordingly.

153. The First Circuit in Trustees of Boston Univ. v. NLRB, 575 F.2d 301 (1st Cir.
1978) accepted'the "self-interest" rationale of the Board's policy and held that cer-
tain department chairpersons at Boston University were entitled to collective bar-
gaining rights and were not to be excluded as supervisory personnel from the Act.
Id. at 305-06. The First Circuit recognized that the interests of the faculty may differ
from those of the administration. Id. "Our analysis of whether the excluded
chairpersons are excluded supervisors or managerial employees looks to the degree
of control exercised by the chairperson over other bargaining unit personnel and
the relative amount of interest they have in furthering the policy of the administra-
tion as opposed to members of the bargaining unit . . . IT] he Board was entitled to
find that the chairperson's recommendations were not effective, or that he/she was
acting in the interest of the faculty not of the employer." Id.

The United States Supreme Court has vacated this opinion and remanded the
case to the First Circuit for further consideration in light of Yeshiva. See Trustees
of Boston Univ. v. NLRB, 100 S. Ct. 1271, 1271 (1980). Surely many of the other uni-
versity decisions favorable to the faculty are now in peril.
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