
WATER LAW-TRANSBASIN DIVERSION IN NEBRASKA-Little Blue
Natural Resources District v. Lower Platte North Natural Re-
sources District, 206 Neb. 535, 294 N.W.2d 598 (1980).

The American public became acutely aware of the scarcity of
fossil fuel supplies in the seventies. The eighties promise public
awareness of the scarcity of yet another resource-water. Already
newspapers and journals carry daily reports of conservationists'
outcries over proposed water power or irrigation projects and of
impending rationing of municipal water supplies in some of the na-
tion's largest cities. As water supplies continue to become more
scarce, and as the "haves" and "have-nots" attempt to resolve inev-
itable conflicts, the need for timely and effective methods of con-
servation and allocation of water rights becomes apparent.

The Nebraska Supreme Court attempted to judicially resolve
the disparity between the "haves" and the "have-nots" this year in
Little Blue Natural Resources District v. Lower Platte North Natu-
ral Resources District.' Expressly overruling the precedent set
over forty years ago in Osterman v. Central Nebraska Public Power
& Irrigation District,2 the court in Little Blue legalized transbasin
diversion of Nebraska's surface waters. This note will attempt to
provide a brief developmental background of the dual-system of
water rights in Nebraska. In this historical context, an analysis of
the legal and practical aspects of transbasin diversion and some
suggested protective measures will be presented.

FACTS

The Little Blue Natural Resources District 3 is located in south-
central Nebraska and is designed to service a number of arid coun-
ties.4 Although suitable for irrigation, much of the district's farm-
land has been farmed as dryland 5 due to the absence of a
groundwater aquifer.6 In light of this arid status, the district devel-

1. 206 Neb. 535, 294 N.W.2d 598 (1980).
2. 131 Neb. 356, 268 N.W. 334 (1936).
3. Little Blue Natural Resources District was established pursuant to NEB.

REV. STAT. § 2-3203 (Reissue 1977).
4. 206 Neb. at 538, 294 N.W.2d at 600. Little Blue Natural Resources District

includes parts of the Counties of Adams, Webster, Clay, Nuckolls, Fillmore, Thayer,
and Jefferson. Id.

5. "Dry farming" is "[a] method of farming without irrigation in an area of
limited precipitation, by treatment of land to conserve the moisture it contains and
also by planting of crops that require relatively little water." 7 R. CLARK, WATERS
AND WATER RIGHTS 286 (1976).

6. 206 Neb. at 538, 294 N.W.2d at 600. An "aquifer" is "[a] geological formation
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oped plans 7 for a project to provide the area with supplemental
water for irrigation purposes.8

The proposed project contemplated the construction of a res-
ervoir on the Little Blue River, near Campbell, Nebraska.9 Water
to supply three service areas 10 was to be diverted from the Platte
River at a rate of 450 cubic feet of water per second, via canals, with
125,000 acre-feet of water to be stored at a reservoir near Camp-
bell.11 The project contemplated that the diversion would take
place at a wasteway located along the Phelps County Canal, oper-
ated by the Central Nebraska Public Power and Irrigation District,
generally referred to as Tri-County. 12 The Phelps County Canal is
a major irrigation canal supplied by water from the Platte; the was-
teway is used to return unused water to the river.13 Thus, the Lit-
tle Blue project proposed to use water that would otherwise be
returned to the Platte from the Tri-County projects by way of the
wasteway.14 In addition, the Little Blue proposal purported to use
the water only from September to January, as the Tri-County dis-
tricts use the water from April until August for irrigation. 15

The Little Blue Natural Resources District applied for author-
ity to divert water from the Platte River, and, although the Director
of Water Resources found that there was sufficient unappropriated

or layer of material that is relatively porous or permeable to water, thus capable of
containing or carrying ground water. Sometimes the term is restricted to those for-
mations actually containing water." 7 R. CLARK, supra note 5, at 273.

7. The project was proposed to the Director of Water Resources, 206 Neb. at
537-38, 294 N.W.2d at 600. NEB. REV. STAT. § 2-3254 (Cum. Supp. 1980) sets forth the
procedure pertaining to approval of an improvement project proposed by a district.
Section 2-3254 states in part:

If the proposed project involves the supply of water for any beneficial use,
all plans and specifications for the project shall be filed with the secretary
of the district and the Director of Water Resources. . . .No construction of
any such special project shall begin until the plans and specifications for
such improvement have been approved by the Director of Water Re-
sources....

NEB. REV. STAT. § 2-3254(2) (Cum. Supp. 1980) (emphasis added). A "beneficial
use" includes irrigation purposes. 7 R. CLARK, supra note 5, at 321.

8. 206 Neb. at 538, 294 N.W.2d at 600.
9. Id.

10. Id. "The North Service Area would be located generally in southeastern
Kearney County, southwestern Adams County, and northwestern Webster County.
The Central Service Area would be located generally in northern Webster County
south of Campbell, Bladen, and Blue Hill. The East Service Area would be located
generally in northwestern Webster County, northwestern Nuckolls County, and
southwestern Clay County." Id.

11. Id.
12. Id. at 538, 539, 294 N.W.2d at 600.
13. Id. at 539, 294 N.W.2d at 600.
14. Id.
15. Id.
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water 16 in the Platte River to meet the proposed demands, he de-
nied the application because the proposal entailed taking of water
from the river for use in irrigation outside the river basin.17 The
director based his decision upon the rationale of the Osterman
case 18 which prohibited transbasin diversion of surface waters in
Nebraska. 19

The dismissal order was appealed to the Nebraska Supreme
Court.20 The court re-examined the language of the Nebraska Con-
stitution and applicable statutory provisions previously construed
in Osterman, and determined that the prohibition of transbasin di-
version should be specifically overruled.2 1 The court was con-
cerned only with the validity of the transbasin prohibition, and
was not concerned with applying the law to the specifics of the
case.22 The case was then remanded to the Director of Water Re-
sources for further determination as to whether the proposed pro-
ject was possible without damage to the public interest.23

BACKGROUND

The Nebraska system of water rights is a dual system, essen-
tially a hybridization of the common-law riparian rights system
and the doctrine of appropriations. 24 The history of how this dual
system evolved and how Nebraska has attempted to reconcile
these apparently divergent doctrines, is indispensable to an analy-
sis of the Little Blue holding. In addition, a brief study of the legal
aspects of transbasin diversion is integral in assessing the impact
of this landmark case.

The common-law doctrine of riparian rights, which antedates
thedoctrine of appropriations, 25 basically provides that owners of

16. An appropriation is a water right acquired by actual diversion followed by
an application within a reasonable time of the water to a beneficial use. Nebraska v.
Wyoming, 325 U.S. 589, 614 (1945). Thus, unappropriated waters are those waters
that are either not diverted or not put to beneficial use. See id.

17. 206 Neb. at 540, 294 N.W.2d at 601. A "basin" is "[t]he area drained by a
stream and its tributaries." 7 R. CLARK, supra note 5, at 274.

18. Osterrnan v. Central Nebraska Pub. Power & Irrigation Dist., 131 Neb. 356,
268 N.W. 334 (1936).

19. 206 Neb. at 541, 294 N.W.2d at 601.
20. 206 Neb. at 538, 294 N.W.2d at 600.
21. Id. at 542-48, 294 N.W.2d at 602-04.
22. Id. at 541, 294 N.W.2d at 601.
23. Id. at 548, 294 N.W.2d at 604. On December 29, 1980, the Director of Water

Resources entered an order approving the proposal of the Little Blue Natural Re-
sources District.

24. Comment, The Dual-System of Water Rights in Nebraska, 48 NEB. L. REV.
488, 488 (1969). For a general discussion of the riparian system of water rights, see 7
R. CLARK, supra note 5, at 28-42.

25. Note, Waters and Watercourses-Riparian and Appropriators' Rights in
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land contiguous to a stream or lake have certain rights of use in the
water flow moving past or over their lands.26 The doctrine, which
developed in the water-rich eastern states, 27 is founded upon pro-
prietorship of riparian lands.28 The riparian owners do not own the
actual streamflow but merely acquire certain rights which are an-
nexed to the soil.29 Under the riparian system, a rightholder has
extensive privileges over the use of the water, subject to a system
of preferences which ranks the use in order of beneficial value. 30

Under this system, domestic uses are paramount and a riparian
may divert the entire flow when necessary for domestic pur-
poses.31 In light of the extensive right a riparian has to the natural
flow of a stream for domestic purposes, a right which is subject
only to the rights of upper riparians, an abundance of water is es-
sential to such a system. 32 Nondomestic riparian rights are gov-
erned by a doctrine of reasonableness, which requires that the
quantity of water taken be reasonable in relation to the needs of
other riparians on the stream. 33 Irrigation, a nondomestic purpose,
is thus subject to the "reasonable use" doctrine and has been
found to be a reasonable purpose.34 Although riparian rights are
not dependent upon user,35 a riparian may divert water from a
stream for use only on his riparian lands.3 6 Thus, under the ripa-
rian system of water rights, water use is inherently confined within

Nebraska-Transwatershed Diversions-Public Policy, 15 NEB. L. BuL. 271, 273
(1937) [hereinafter cited as Waters and Watercourses].

26. Fisher, Western Experience and Eastern Appropriation Proposals, in THE
LAW OF WATER ALLOCATION IN THE EASTERN UNITED STATES 75, 76-77 (D. Haber & S.
Bergen, eds. 1958); Yeutter, A Legal-Economic Critique of Nebraska Watercourse
Law, 44 NEB. L. REV. 11, 12 (1965); Waters and Watercourses, supra note 25, at 273-
74.

27. Doyle, Water Rights in Nebraska, 20 NEB. L. REV. 1, 2 (1941); Yeutter, supra
note 26, at 12.

28. Waters and Watercourses, supra note 25, at 276. Riparian land is "a tract of
land so located with respect to a watercourse or lake that the possessor has lawful
access to the water for his private use." Doyle, supra note 27, at 9.

29. Waters and Watercourses, supra note 25, at 274. See Doyle, supra note 27,
at 13; Yeutter, supra note 26, at 12 & n.9.

30. See 7 R. CLARK, supra note 5, at 71-87.
31. Fisher, supra note 26, at 77; Yeutter, supra note 26, at 12; The Dual-System

of Water Rights in Nebraska, supra note 24, at 489.
32. The Dual-System of Water Rights in Nebraska, supra note 24, at 488-89. See

generally 1 S. WIEL, WATER RIGHTS IN THE WESTERN STATES 795-98 (3d ed. 1911).
33. Yeutter, supra note 26, at 12-13; The Dual-System of Water Rights in Ne-

braska, supra note 24, at 489.
34. Waters and Watercourses, supra note 25, at 276. See F. TRELEASE, WATER

LAw 307-09 (3d ed. 1979).
35. Waters and Watercourses, supra note 25, at 274-77. See Fisher, supra note

26, at 78. "User" is "[tIhe actual exercise or enjoyment of any right or property."
BLACK'S LAw DICTIONARY 712 (4th ed. 1951).

36. Fisher, supra note 26, at 77. See F. TRELEASE, supra note 34, at 263-66.
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the bounds of the basin of the stream, or watershed, from which a
diversion is made.37

In the more arid western states, the doctrine of prior appropri-
ations prevails.38 Generally, this doctrine "contemplates the ac-
quisition of rights to the use of water by diverting water and
applying it to reasonable beneficial use for a beneficial pur-
pose.. . ."39 The doctrine, which arose in California during the
gold rush period, developed from the mining custom of "first in
time, first in right" to streamflow. 4° The doctrine developed around
the miners' custom of diverting water great distances, often be-
yond a watershed. 41 The appropriations doctrine provides that the
rights to streamflow are acquired merely by diversion and use of
the water,42 with superiority of right dependent solely upon prior-
ity of appropriation. 43 Because the ultimate place of use is often
far removed from the stream, 4 it is not surprising that the appro-
priations doctrine has found favor in the western states as a princi-
ple of irrigation law. 45 In addition, an appropriative right, unlike a
riparian right, is separate from land ownership and may be lost by
nonuse or abandonment. 46

The general differences in these two water law concepts may
be briefly summarized as follows: 1) Riparian rights originate from
ownership of riparian lands, while appropriative rights are not de-
pendent upon land ownership; 2) riparian rights are a vested inter-
est in the use of certain waters, independent from user, while

37. 1 R. CLARK, WATERS AND WATER RIGHTS 360-61 (1967); F. TRELEASE, supra
note 34, at 263-64; Waters and Watercourses, supra note 25, at 277. "Watershed" has
been defined as "[tIhe entire area drained by a given stream or through a specified
point on a stream." 7 R. CLARK, supra note 5, at 324.

38. Yeutter, supra note 26, at 13. See 1 W. HUTCHINS, WATER RIGHTS LAWS IN
THE NINETEEN WESTERN STATES 159-180 (1971), for a discussion of the establishment
of the appropriation doctrine in the West.

39. 1 W. HUTCHINS, supra note 38, at 157.
40. 1 R. CLARK, supra note 37, at 293; 1 W. HUTCHINS, supra note 38, at 164; 1 S.

WIEL, supra note 32, at 70-73; Doyle, supra note 27, at 3.
41. 1 S. WIEL, supra note 32, at 66, 74; Comment, The Genesis and Development

of the Law of Waters In the Far West, 1 MICH. L. REV. 91, 95 (1902).
42. Yeutter, supra note 26, at 13. Under the appropriation doctrine, water

rights are "usufructory"; that is, the right is one of use, not one of an interest in the
corpus of the water supply. 1 R. CLARK, supra note 37, at 299.

43. Waters and Watercourses, supra note 25, at 278.
44. Yeutter, supra note 26, at 13.
45. Waters and Watercourses, supra note 25, at 278. See W. HUTCHINS, SE-

LECTED PROBLEMS IN THE LAW OF WATER RIGHTS IN THE WEST 67-8 (1942). For an in-

depth treatment of the doctrine of appropriations, see 1 R. CLARK, supra note 37, at
293-99; J. GOULD, A TREATISE ON THE LAW OF WATERS 406-23 (1883); 1 C. KINNEY, A
TREATISE ON THE LAW OF IRRIGATION AND WATER RIGHTS 1037-97 (2d ed. 1912); 1 S.
WIEL, supra note 32, at §§ 66-142.

46. 1 R. CLARK, supra note 37, at 298.
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appropriative rights are dependent upon the actual and beneficial
utilization of water; 3) riparian doctrine limits water use to ripa-
rian lands, while appropriative rights are independent of location
of use.47

The Nebraska system of water law, as previously stated, is a
hybrid of the riparian and prior appropriations systems.48 The rel-
atively plentiful supply of water in the eastern half of the state,
and the arid nature of the western half, provide a probable expla-
nation for the development and utilization of this dual system. 49

Originally, the Nebraska Supreme Court recognized the common-
law riparian doctrine as applicable in Nebraska.50 That the doc-
trine of riparian rights was, and still is, the fundamental basis of
Nebraska water law has been reaffirmed upon several occasions; 51

its preeminence stems from the fact that the state was initially set-
tled along the eastern streams. 52 However, as settlement moved to
the arid western regions, the economic dependence upon large
scale irrigation rendered the doctrine of prior appropriations more
suited to the most profitable and beneficial use of the state's sur-
face waters. 53

The first step toward fostering irrigation of the west occurred
in 1877, when the Nebraska legislature conferred the power to ac-
quire rights of way for canals, dams, and reservoirs upon corpora-
tions formed for irrigation purposes or water power purposes. 54

Although it is uncertain as to whether individual appropriators
could condemn water rights in the way that public works corpora-
tions could, this new system of "first-in-time, first-in-right" was the
beginning of the doctrine of prior appropriations in Nebraska.55

In 1889, the legislature extended the scope of the prior statute

47. 1 R. CLARK, supra note 37, at 299-300. See also id. at 29-36.
48. See note 24 supra.
49. Yeutter, supra note 26, at 13. See Waters and Watercourses, supra note 25,

at 271.
50. Clark v. Cambridge & Arapahoe Irrigation & Improvement Co., 45 Neb. 798,

806, 64 N.W. 239, 241 (1895); Gill v. Lydick, 40 Neb. 508, 511-12, 59 N.W. 104, 105 (1894);
Doyle, Water Rights in Nebraska, 29 NEB. L. REV. 385, 385 (1950); The Dual-System of
Water Rights in Nebraska, supra note 24, at 489.

51. Wasserburger v. Coffee, 180 Neb. 149, 152, 141 N.W.2d 738, 742 (1966); Oster-
man v. Central Nebraska Pub. Power & Irrigation Dist., 131 Neb. 356, 365, 268 N.W.2d
334, 339 (1936); Meng v. Coffee, 67 Neb. 500, 502, 93 N.W. 713, 714 (1903). See Yeutter,
supra note 26, at 16-17 and The Dual-System of Water Rights in Nebraska, supra
note 24, for a discussion of the requirements of the riparian system in Nebraska.

52. See 3 W. HuTCHINS, WATER RIGHTS LAWS IN THE NINETEEN WESTERN STATES
332, 332 (1977).

53. Doyle, supra note 50, at 385.
54. LAws OF NEB. 168 (1877); Doyle, supra note 50, at 386; Doyle, supra note 27,

at 5.
55. Doyle, supra note 50, at 386; Yeutter, supra note 26, at 18.
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and expressly adopted the doctrine of prior appropriations in the
"Rayner Irrigation Law".5 6 Individuals, as well as corporations,
could acquire appropriative rights on a first-in-time, first-in-right
basis by putting water to a beneficial use.5 7 Although existing ripa-
rian rights were not destroyed,58 no additional riparian rights
could be acquired subsequent to the Act.59

A comprehensive water code with administrative controls was
finally enacted in 1895.60 Modeled after the irrigation code of Wyo-
ming, the new code provided that the water of every natural
stream not theretofore appropriated was to become the property of
the public. 61 Thus, the statutory abrogation of riparian rights did
not affect pre-1895 common-law riparians and did not, therefore,
create an unconstitutional taking of vested property rights without
just compensation. 62 As a result of this legislative action, the com-
mon-law riparian rights existed alongside the newly created appro-
priative rights in Nebraska's infant dual system. 63 As part of the
administrative system established by the Act of 1895, the State
Board of Irrigation was created for the purpose of determining and
recording the priorities, amounts, and rights to the use of the
state's public waters. 64 To receive an appropriation under this sys-
tem, an individual files an application with the Board. Upon a find-
ing that the requested diversion is not detrimental to the public
interest, the application is granted, with a priority dating from the
time of filing of the application.65 Declaring that water for the pur-
poses of irrigation is a "natural want",66 the Act also provides for

56. NEB. COMP. STAT. ch. 93a, § 1, at 844 (1889), provides in part: "[tIhe right of
the use of running water, flowing in a river or stream or down a canyon or ravine,
may be acquired by appropriation by any person or persons, company, or corpora-
tion organized under the laws of the state of Nebraska; Provided, That in all
streams not more than fifty feet in width the rights of the riparian proprietors are
not affected .. " (the statute was amended in 1893 to apply to streams greater
than twenty feet in width) (NEB. COMP. STAT. ch. 93a, § 1, at 844 (1893)); Doyle,
supra note 50, at 386. See Waters and Watercourses, supra note 25, at 281; see gener-
ally Yeutter, supra note 26, at 18.

57. The Dual-System of Water Rights in Nebraska, supra note 24, at 490.
58. Doyle, supra note 50, at 387.
59. Crawford v. Hathaway, 67 Neb. 325, 336, 93 N.W. 781, 784 (1903); The Dual-

System of Water Rights in Nebraska, supra note 24, at 490.
60. LAws OF NEB. ch. 153 (1911).
61. Doyle, supra note 27, at 7.
62. Doyle, supra note 50, at 387; The Dual-System of Water Rights in Nebraska,

supra note 24, at 491.
63. See The Dual-System of Water Rights in Nebraska, supra note 24, at 491.
64. Doyle, supra note 50, at 388. The Department of Roads and Irrigation sub-

sequently succeeded the State Board of Irrigation. See id. at 389-93 for a discussion
of its functions.

65. NEB. COMP. STAT. ch. 93a, §§ 5471-5474 (1895).
66. NEB. COMP. STAT. ch. 93a, § 5508 (1895).
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organization of irrigation districts,67 powers of eminent domain,68

and the funding of irrigation districts.69

In the 1903 decision of Crawford Company v. Hathaway,70 the
Nebraska Supreme Court examined the Acts of 1877, 1889, and 1895
and the relative rights of appropriators. Generally, the court found
that the 1877 Act recognized the necessity of irrigation in the arid
western parts of the state and provided for the use of appropria-
tions to effectuate such irrigation.7 1 The 1889 Act was found to be a
recognition of the vested property rights of prior appropriators.72

The Act of 1895, which preserved all appropriative rights acquired
prior to its passage, was found to be a constitutional exercise of
legislative power in so far as it provided for a state agency determi-
nation of the amounts of past and future appropriations. 73

The interrelationship of the dual-systems was again discussed
in 1966 in Wasserburger v. Coffee .74 The Wasserburger court recog-
nized the continued existence of the common-law riparian rights
doctrine, except as abrogated by statute.7 5 In addition, if a tract of
land was riparian prior to 1895, that is, abutting a watercourse and
in private unitary possession, the riparian rights continued despite
the Act of 1895.76 If, however, riparian lands were part of the public
domain prior to the 1895 Act, prior appropriative rights took prece-
dence over competing riparian rights. 77

Although the court in Crawford looked upon the two systems
of water rights as existing in harmony with one another,78 it indi-
cated that precedence between conflicting parties should be based
upon the time when either right accrued.79 The Wasserburger
court apparently broke from this philosophy, and decided compet-
ing claims by judicially balancing the equities between the parties,
rather than giving preference to one doctrine as opposed to the

67. NEB. COMP. STAT. ch. 93a, §§ 5511-5574 (1895).
68. NEB. COMP. STAT. ch. 93a, §§ 5482-84 (1895).
69. NEB. COMP. STAT. ch. 93a, §§ 5523-5527 (1895). For a discussion of the evolu-

tion of appropriative rights and how acquisition thereof changed from diversion and
use to compliance with statutory terms, see Doyle, supra note 50, at 397-99.

70. 67 Neb. 325, 93 N.W. 781 (1903).
71. Id. at 363, 93 N.W. at 794.
72. Id.
73. Id. at 363, 365-68, 93 N.W. at 794, 795.
74. 180 Neb. 147, 152-59, 141 N.W.2d 738, 742-45 (1966). For a detailed discussion

of the dual-system and of Wasserburger, see The Dual-System of Water Rights in
Nebraska, supra note 24.

75. 180 Neb. at 152, 141 N.W.2d at 742.
76. Id. at 158, 141 N.W.2d at 745.
77. Id. at 153-56, 141 N.W.2d at 743-44.
78. 67 Neb. at 356, 93 N.W. at 791.
79. 3 W. HUTCHINS, supra note 52, at 353.
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other.80 Although more flexible than the Crawford test, the Was-
serburger method necessarily created more unpredictability for
private appropriators in an already confusing system of water
rights." '

One area of conflict in Nebraska's dual-system, which is of
great import to the development of the state's natural resources, is
the issue of transwatershed diversion.82 Under the common-law
doctrine of riparian rights, diversion of water beyond the water-
shed was necessarily precluded in light of the requirement of use
upon riparian lands.8 3 Conversely, under the doctrine of prior ap-
propriations, in which the situs of use was not significant, such a
watershed limitation did not exist.8 4 Thus, in most of the western
states utilizing the doctrine of prior appropriations the right to di-
vert water from one basin to another was a recognized right.8 5 The
justification of this right was best articulated by the Colorado
Supreme Court:

To apply the rule contended for (to prohibit transbasin di-
version) would prevent the useful and profitable cultiva-
tion of the productive soil, and sanction the waste of water
upon the more sterile lands .... Under the principle con-
tended for (to prohibit transbasin diversion), a party own-
ing land ten miles from the stream, but in the valley
thereof, might deprive a prior appropriator of the water di-
verted therefrom whose lands are within a thousand
yards, but just beyond an intervening divide.86

Despite these arguments in favor of transbasin diversion, an

80. 180 Neb. at 158-62, 141 N.W.2d at 745-47. See The Dual-System of Water
Rights in Nebraska, supra note 24, at 495, for a discussion of the Wasserburger
court's method of balancing competing claims. The factors considered in determin-
ing the propriety of an injunction restraining an upstream appropriator from dam-
aging a lower riparian were: (1) the character of the interest to be protected; (2)
public interest; (3) adequacy of remedies other than injunction; and (4) relative
hardship to the parties upon grant or denial of injunctive relief. 180 Neb. at 162, 141
N.W.2d at 747.

81. See The Dual-System of Water Rights in Nebraska, supra note 24, at 501.
82. Yeutter, supra note 26, at 53-57. Transbasin diversion in Nebraska has been

criticized by several authors. See, e.g., Oeltjen, Harnsberger & Fischer, Interbasin
Transfers: Nebraska Law and Legend, 51 NEB. L. REV. 87 (1971); Yeutter, supra
note 26, at 573-75; Waters and Watercourses, supra note 25 at 286-87. See also John-
son & Knippa, Transbasin Diversion of Water, 43 TEx. L. REV. 1035 (1965).

83. 1 R. CLARK, supra note 37, at 360-61; 2 W. HUTCHINS, WATER RIGHTS LAWS IN
THE NINETEEN WESTERN STATES 55-56 (1974); 1 C. KINNEY, supra note 45, at 892-93;
Doyle, supra note 50, at 405.

84. W. HUTCHINS, supra note 45, at 360; 1 W. HUTCHINS, supra note 38, at 517-18;
2 C. KINNEY, A TREATISE ON THE LAW OF IRRIGATION AND WATER RIGHTS 1521 (2d ed.
1912); 1 S. WIEL, supra note 32, at 389-90.

85. Oeltjen, Harnsberger & Fischer, supra note 82, at 92. See 1 W. HUTCHINS,
supra note 38, at 518.

86. Coffin v. Left Hand Ditch Co., 6 Colo. 443, 450 (1882).

1981]



CREIGHTON LAW REVIEW

appropriator's right to transfer water from one basin or watershed
to another is, generally, subject to the limitation that the superior
vested rights of others can not be adversely affected.87 One ad-
verse effect giving rise to disapproval of transwatershed diversion
is the loss of return flow and seepage from the original water-
shed.88 In addition to the possibility of harming the water rights of
other appropriators, the detrimental impact upon recreational and
scenic sites, as well as upon the fluvial ecosystems, has given rise
to concern over interbasin transfers.89

Transbasin diversion of water, therefore, presents a perplex-
ing situation in dual-system states such as California,90 Texas,91

and Nebraska. 92 Nebraska, which has historically stood as an ex-
ception to the general rule in appropriations or dual-system
states, 93 statutorily restricts interbasin transfer.94

Section 46-206 provides:

The water appropriated from a river or stream shall not be
turned or permitted to run into the waters or channel of
any other river or stream than that from which it is taken
or appropriated, unless such stream exceeds in width one
hundred feet, in which event not more than seventy-five
per cent of the regular flow shall be taken. 95

Section 46-265 further provides:

The owner or owners of any irrigation ditch or canal...
shall return the unused water from such ditch or canal
with as little waste thereof as possible to the stream from
which such water was taken, or to the Missouri River. 96

87. 1 W. HUTCHINS, supra note 38, at 517-18; 2 C. KINNEY, supra note 84, at 1523.
88. 1 W. HUTCHINS, supra note 38, at 519; Oeltjen, Harnsberger & Fischer, supra

note 82, at 93. See also Johnson & Knippa, supra note 82, at 1057-59.
89. Johnson & Knippa, supra note 82, at 1059-60.
90. California has statutory restrictions which limit, but do not preclude, in-

terbasin transfers. See 1 W. HUTCHINS, supra note 38, at 518-20; Oeltjen, Harns-
berger & Fischer, supra note 82, at 115-18; Comment, Legal Planning For The
Transfer of Water Between River Basins. A Proposal For The Establishment Of The

Interbasin Transfer Commission, 55 CORNELL L. REV. 809, 821-23 (1970) [hereinafter
cited as Legal Planning For The Transfer Of Water.]

91. Texas also limits transbasin diversion by statute. 1 W. HUTCHINS, supra
note 38, at 520-21; Clay, A Review of the Texas Water Plan: Issues and Attitudes in
CONTEMPORARY DEVELOPMENTS IN WATER LAW 164-65 (C. Johnson & S. Lewis eds.
1970); Johnson & Knippa, supra note 82, at 1044, 1050; Legal Planning For The Trans-
fer of Water, supra note 90, at 820. Until recently, however, statutory limitations
have had little impact upon transbasin diversion. Johnson & Knippa, supra note 82,
at 1044.

92. See notes 93-103 and accompanying text infra.
93. Yeutter, supra note 26, at 53.
94. See notes 95-96 and accompanying text infra.
95. NEB. REV. STAT. § 46-206 (Reissue 1978).
96. NEB. REV. STAT. § 46-265 (Reissue 1978).
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Although the provisions appear to limit, but not totally pre-
clude, transbasin diversion, the Nebraska Supreme Court in Oster-
man v. Central Nebraska Public Power and Irrigation District97

construed the predecessors of sections 46-206 and 46-26598 as a
complete prohibition of transbasin diversion of surface waters in
Nebraska. 99 Stating that the words "or to the Missouri River" of
section 46-265 were inapplicable to the issue of transbasin diver-
sion, the Osterman court determined that the legislative intent of
both sections was to preserve unused waters for the benefit of the
original water source.10 0 Noting that one section was originally
part of the "Rayner Irrigation Law" and was subsequently re-en-
acted into the 1895 Act, the court determined that the legislative
intent must necessarily have been to preclude transbasin diver-
sion as it was not authorized by the Act of 1889.101 Although the
conclusions of the Osterman decision have been questioned in sev-
eral commentaries,10 2 Osterman effectively placed riparian limita-
tions upon a predominantly appropriative system10 3 until
overruled by Little Blue. 10 4

ANALYSIS

The controversy over the Little Blue decision to allow trans-
basin diversion of surface waters in Nebraska involves not only
complex legal issues, but also potential practical repercussions

97. 131 Neb. 356, 268 N.W. 334 (1936). Transbasin diversion in Nebraska and the
Osterman case have been discussed at W. HUTCHINS, supra note 45, at 360; 1 W.
HUTCHINS, supra note 38, at 522; 3 W. HTrrcHINS, supra note 52, at 340.

98. NEB. COMP. STAT. §§ 46-508 and 46-620 (1929), respectively.
99. 131 Neb. at 368-70, 268 N.W.2d at 340. However, one commentator states that

the law in Nebraska prohibits some, but not all, interbasin diversions. F. TRELEASE,

supra note 34, at 84.
100. 131 Neb. at 368-69, 268 N.W. at 340.
101. Id. at 367-69, 268 N.W. at 339-40.
102. Doyle, supra note 50, at 406-07; Fisher, supra note 26, at 101-02; Hutchins &

Steele, Basic Water Rights Doctrines And Their Implications for River Basin Devel-
opment, 22 LAw AND CONTEMP. PROB. 276, 295-96 (1957); Johnson & Knippa, supra
note 82, at 1039-40; Oeltjen, Harnsberger & Fischer, supra note 82, at 104-12; Yeutter,
supra note 26, at 53-57; Waters and Watercourses, supra note 25, at 283-84.

103. In Ainsworth Irrigation Dist. v. Bejot, 170 Neb. 257, 102 N.W.2d 416 (1960), an
application was approved for diversion of water from the basin of the Snake River
into that of the Niobrara for irrigation purposes; the Nebraska Supreme Court justi-
fied it on the grounds that the two basins were really part of a single watershed and
basin. Id. at 278-79, 102 N.W.2d at 428-29. In Metropolitan Utilities Dist. v. Merritt
Beach Co., 179 Neb. 783, 140 N.W.2d 626 (1966), transbasin diversion of groundwater
was found permissible on the grounds that the Osterman prohibition applied to sur-
face waters only, not to groundwater law. Id. at 801-02, 140 N.W.2d at 637.

104. One author states that transbasin diversion was not prohibited prior to Lit-
tle Blue. F. TRELEASE, supra note 34, at 84. See note 21 and accompanying text
supra.
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now eliciting public outcry. This analysis, therefore, will be two-
fold.

LEGAL ASPECTS

The Little Blue court, like the Osterman court, engaged in an
analysis of certain sections of the Nebraska water code. 0 5 In addi-
tion, the court in Little Blue construed the statutes in light of con-
stitutional provisions for water rights. 0 6 Specifically, the court
took notice of the three sections of the Nebraska Constitution
which provide, respectively, that the necessity of water for domes-
tic and irrigation purposes is declared to be a natural want in Ne-
braska, 0 7 that every natural stream is dedicated to the people of
the state for beneficial purposes, 10 8 and that a right to divert unap-
propriated waters shall never be denied unless the public interest
so demands. 0 9 The fact that the waters of Nebraska belong to all
the people of the state, not just to those residing within a given
watershed, is a clear indication that no prohibition of transbasin
diversion was contemplated by the authors of these constitutional
sections." 0 Additional support for this rationale exists in the ab-
sence of a prohibition against diverting unappropriated waters
from a particular watershed. The public interest, not the location
of use, is the only constitutional restriction."'

Section 46-265 mandates the return of unused water to the
stream from which taken, "or to the Missouri River.' 12 While the
clause requiring return to the stream of origin appears to prohibit
transbasin diversion, the clause providing for return to the Mis-
souri necessarily allows it as virtually all the waters of Nebraska
ultimately flow into the Missouri." 3 One can, therefore, divert
water from any stream in the state and the return flow will find its
way to the Missouri. Noting that the opinion in Osterman treated
the clause "or to the Missouri" as inapplicable to transbasin diver-
sion, the Little Blue court determined that the rules of statutory

105. 206 Neb. at 542-46, 294 N.W.2d at 601-03.
106. Id. at 542-46, 294 N.W.2d at 602-03. The Osterman decision contained no

mention of the Nebraska Constitution. Id. at 544, 294 N.W.2d at 602.
107. NEB. CONsT. art. XV, § 4 (adopted in 1920).
108. NEB. CONST. art. XV, § 5 (adopted in 1920).
109. NEB. CONST. art. XV, § 6 (adopted in 1920).
110. 206 Neb. at 544, 294 N.W.2d at 602.
111. Id. at 543-44, 294 N.W.2d at 602.
112. See note 96 and accompanying text supra.
113. 206 Neb. at 544, 294 N.W.2d at 603; Doyle, supra note 50, at 406-07. See Yeut-

ter, supra note 26, at 56, 57.
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construction prohibit rendering an entire clause superfluous. 114

By giving effect to both clauses, the court found that the statute
clearly allowed transbasin diversions, only precluding unneces-
sary impounding or waste of unused waters. 115 Although not men-
tioned in the Little Blue opinion, the section containing the clause
"or to the Missouri River" was added in the 1895 plan which ex-
panded the original appropriations statute of 1889 requiring return
to stream of origin. 116 A clause purposefully added by the legisla-
ture, during a period when the doctrine of appropriations was be-
ing adopted piecemeal, must have had as its objective change in
the meaning of the original enactment. 117 Logic, thus, appears to
dictate that section 46-265, when read in its entirety, presents no
prohibition of transbasin diversion," 8 a concept historically in
keeping with the doctrine of appropriations. ' 19

Section 46-206 provides that appropriated waters may not be
returned to any other than the stream of origin, "unless such
stream exceeds in width one hundred feet, in which event not
more than seventy-five per cent of the regular flow shall be
taken."1 20 Finding the language clear and unambiguous, the Little
Blue court stated that rules of statutory construction prohibit in-
terpretation of a statute merely "as a matter of course"; some am-
biguity must first exist. 12 1 To find a complete denial of transbasin
diversion in the statute one must ignore the final clause of section
46-206 altogether, and in so doing, violate one of the cardinal rules
of statutory construction. 122 The final clause of section 46-206 was
originally added by amendment during Nebraska's transition to a

114. 206 Neb. at 544-45, 294 N.W.2d at 603, citing Weiss v. Union Ins. Co., 202 Neb.
469, 473, 276 N.W.2d 88, 92 (1979).

115. 206 Neb. at 546, 294 N.W.2d at 603. However, it is arguable that by giving
effect to the clause "to the Missouri River" one necessarily renders the clause re-
quiring return to the stream of origin superfluous in light of the fact that all the
streams of Nebraska ultimately flow into the Missouri.

116. NEB. COMP. STAT. ch. 93a, § 5502 (1895). See notes 56-60 and accompanying
text supra; see also NEB. COMP. STAT. ch. 93a, § 6 (1889).

117. See generally notes 56-69 and accompanying text supra. The Osterman
court adopted the opposite approach; the court determined that, in light of NEB.
COMP. STAT. ch. 93a, § 6 (1889), which prohibits the return of appropriated waters to
other than the stream from which taken, the legislative intent in the 1895 Act must
have been to continue the 1889 policy in the 1895 Act. 131 Neb. at 369, 268 N.W. at
340.

118. 206 Neb. at 546, 294 N.W.2d at 603; Johnson & Knippa, supra note 82, at 1038-
39.

119. See notes 84-85 and accompanying text supra.
120. See note 95 and accompanying text supra.
121. 206 Neb. at 545, 294 N.W.2d at 603, citing City of Scottsbluff v. Tiemann, 185

Neb. 256, 264, 175 N.W.2d 74, 80 (1970).
122. 206 Neb. at 545, 294 N.W.2d at 603.
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system based on prior appropriations. 123 When viewed in that con-
text, it appears that the sole purpose of the clause was to provide a
limited right to divert water from one basin to another.124

The Little Blue opinion, thus, appears to view the amended
statutes prospectively in light of the establishment of the doctrine
of prior appropriations in Nebraska. Osterman, on the other hand,
viewed these enactments retrospectively, finding no rights which
had been previously prohibited under the riparian system unless
positively provided by statute. 125 The visible flaw in the Osterman
rationale, however, lies in the court's failure to find an express pro-
vision for transbasin diversion in at least the final clause of section
46-206.126

In summary, the rationale for the Little Blue decision is the
unqualified constitutional mandate that the waters of Nebraska be-
long to all of the state's people for the recognized purposes of do-
mestic uses and irrigation, limited only by public interest;127

section 46-265, which provides for return of unused irrigation wa-
ters to the Missouri, implicitly recognizes transbasin diversions;
and section 46-206, which provides for return of appropriated wa-
ters to the stream of origin unless certain requirements are met,
clearly recognizes transbasin diversions. 128 Viewing these provi-
sions in their entirety, one must, therefore, conclude that trans-
basin diversion is not statutorily precluded in Nebraska. 12 9

An issue which the Little Blue court failed to address, how-
ever, is a constitutional question regarding existing riparian rights.
The Director of Water Resources takes into account existing ripa-
rian uses of water in his determination of the extent of unappropri-
ated waters available for diversion. 130 Applications for transbasin
diversion should not affect present riparian or appropriative

123. NEB. COMP. STAT. ch. 93a, art. I, § 6 (1893) amending NEB. COMP. STAT. ch.
93a, art. 1, § 6 (1889). The doctrine of appropriations was expressly adopted in Ne-
braska in 1889, and a comprehensive water plan involving the new doctrine was
adopted in 1895. See notes 56-69 and accompanying text supra. See Doyle, supra
note 50, at 406; Oeltjen, Harnsberger & Fischer, supra note 82, at 106; Yeutter, supra
note 26, at 56.

124. See Yeutter, supra note 26, at 56.
125. See 131 Neb. at 367-69, 268 N.W. at 339-40.
126. See note 124 supra.
127. 206 Neb. at 543-44, 294 N.W.2d at 602. See Oeltjen, Harnsberger & Fischer,

supra note 82, at 96-97.
128. 206 Neb. at 544-46, 294 N.W.2d at 602-03. Yeutter, supra note 26, at 56. See

Doyle, supra note 50, at 406-07; Oeltjen, Harnsberger & Fischer, supra note 82, at 95-
6, 106.

129. F. TRELEASE, supra note 34, at 84.
130. See Wasserburger v. Coffee, 180 Neb. 149, 155-56, 141 N.W.2d 738, 744 (1966);

NEB. REV. STAT. § 46-208 (Reissue 1978); see also Oeltjen, Harnsberger & Fischer,
supra note 82, at 113.
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rights.131 A riparian right is governed by reasonable use, not by a
given volume allocation like appropriated rights.132 It thus appears
that potential increased future needs of riparians may be harmed
by the loss of water from the original stream caused by transbasin
diversion. 133 Because a riparian's right is a vested property
right,13 4 such a taking of property without just compensation may
present federal and state constitutional questions. 135 Legislative
provision for compensation to riparian owners may be mandated
as a result of the Little Blue decision. 136

PRACTICAL ASPECTS

The opponents' objections to the proposal of the Little Blue
Natural Resources District are indicative of the multitude of sins
possible with improperly controlled transbasin diversion of water.
Of foremost concern is the effect such transfers will have upon
groundwater. Both groundwater users and owners of subirrigated
lands benefit from recharge from a river. If streamflows are re-
duced by transbasin diversion, recharge will in turn be reduced to
the detriment of those users.137 Many municipalities' water sup-
plies are dependent upon groundwater aquifers, 138 and, although
Nebraska statutorily prevents appropriations detrimental to the

131. See Oeltjen, Harnsberger & Fischer, supra note 82, at 113.
132. See note 33 and accompanying text supra; Fischer, supra note 26, at 83.
133. See note 131 supra. See Doyle, supra note 50, at 407, regarding possible

loss of sub-irrigation rights by riparians.
134. Clark v. Cambridge, 45 Neb. 798, 807, 64 N.W. 239, 241 (1895).
135. U.S. CONST. amend. V; XIV, § 1; and NEB. CONST. art. 1, §§ 3, 21.
136. See Doyle, supra note 50, at 407; Oeltjen, Harnsberger & Fischer, supra note

82, at 114; Yeutter, supra note 26, at 56-57. See also Luchsinger v. Loup River Pub.
Power Dist., 140 Neb. 179, 299 N.W. 549 (1941), in which the Nebraska Supreme
Court held that a landowner was entitled to compensation for interference with
sub-irrigation by construction of a power district canal. Note that L.B. 8, 87th Legis.,
1st Sess. (1981), proposes a revision of existing riparian rights; the proposal re-
quires registration and integration of riparian rights with appropriative rights. If a
riparian fails to register with the Department of Water Resources by a given date,
he will forfeit all riparian rights. If a riparian registers, the Department of Water
Resources will set the allowable volume of water considered reasonable for the ri-
parian. The priority date given will be the date the land was patented. Thus, a
proposed phase-out of riparian rights in Nebraska would eliminate many of the
problems in a dual-system state, and in particular, the constitutional problem with
transbasin diversion.

137. Aiken, Nebraska Ground Water Law and Administration, 59 NEB. L. REV.
917, 972 n.267, 996 (1980). "Recharge" refers to the "[a Iddition of water, especially to
a ground-water aquifer, to replace that which is withdrawn." 7 R. CLARK, supra
note 5, at 308.

138. See Brief of Appellee, City of Lincoln, No. 42853, at 14, Little Blue Natural
Resources District v. Lower Platte North Natural Resources District, 206 Neb. 535,
294 N.W.2d 598 (1980).
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public welfare, 13 9 no substantial statutory provisions for the inter-
relationship of ground and surface waters exist. 140

In addition to the impact upon the groundwater level in the
originating basin, allowing transbasin diversions within the state
of Nebraska may have an equally harmful effect upon the state's
objections to upstream transbasin diversions in Colorado and Wy-
oming. 4 1 The concentration of pollutants and maintenance of ef-
fluent standards will also be affected by decreased downstream
flows. 4 2 The effect upon interstate compacts and the integrity of
downstream flows may also become an issue. 143

The potential for a detrimental impact upon instream flows in
the stream of origin and the resultant effects upon the fish and
wildlife of that stream are additional reasons for cautious control
of transbasin diversions.'" In the Little Blue case specifically,

139. NEB. REV. STAT. § 46-235 (Reissue 1978). Note that ground water was recog-
nized as a "natural want" in Metropolitan Utilities Dist. v. Merritt Beach Co., 179
Neb. 783, 800, 140 N.W.2d 626, 636 (1966).

140. See Aiken, supra note 137, at 995-98 for a discussion of surface-ground
water conflicts. NEB. REV. STAT. §§ 46-636 to -637 (Reissue 1978) address only the
requirement of permits from the Department of Water Resources before withdraw-
ing water from pits within 50 feet of a stream bank. Id.

141. See Brief of Appellee, Lower Platte North Natural Resources District, No.
42853, at 27-28, Little Blue Natural Resources District v. Lower Platte North Natural
Resources District, 206 Neb. 535, 294 N.W.2d 598 (1980). See, e.g., Nebraska v. Wyo-
ming, 325 U.S. 589 (1945). Colorado objected to a limitation on transbasin diversions
of six-thousand acre-feet per year. Nebraska, on the other hand, objected that even
the margin of safety afforded by the limitation was unjust and insufficient to protect
downstream flows. Id. at 621-23 and n.14.

142. See Brief of Appellee, City of Fremont, No. 42853, at 40, 45, Little Blue Natu-
ral Resources District v. Lower Platte North Natural Resources District, 206 Neb.
535, 294 N.W.2d 598 (1980) in which Carl Nuzman, Chief Hydrologist and Chief Engi-
neer for Layne-Western Company, stated that dissolved mineral matter must be
maintained at a level of 500 parts per million or less for public consumption; he also
stated the necessity of ground water recharge to maintain such a dilution. Thus, a
decrease in ground water recharge resulting from diversion outside a river basin
directly affects the level of pollution and the quality of water available for consump-
tion.

143. The Blue River Basin Compact with Kansas states in part: "5.4 Transbasin
Diversion. ... Neither State shall authorize the exportation from the Big Blue
River of water originating within that basin without the approval of the administra-
tion." NEB. REV. STAT., Vol. 2A, Appendix V, art. 5 (Reissue 1979). Nebraska, thus,
may be liable to Kansas for destroying the integrity of the Big Blue River via diver-
sions outside the Big Blue Basin. See also Burness & Quirk, Water Law, Water
Transfers and Economic Efficiency: The Colorado River, 23 J. L. & ECON. 111, 123-33
(1980) regarding return flows and the effects upon downstream users. See generally
Comment, Legal Planning for the Transfer of Water Between River Basins: A Pro-
posalfor the Establishment of the Interbasin Transfer Commission, 55 CORNELL L.
REV. 809, 841-45 (1970).

144. See Comment, United States v. New Mexico: Purposes That Hold No
Water, 22 ARIz. L. REV. 19, 19-47 (1980); Note, Arizona Water Law: The Problem of
Instream Appropriation for Environmental Use of Private Appropriators, 21 ARIz.
L. REV. 1095, 1104-12 (1979); Note, Colorado River Water Conservation District v.
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strenuous arguments were made to the effect that the proposed
diversion and resultant decrease on instream flows would harm
the whooping crane and the bald eagle, both endangered spe-
cies. 145 Harm to a critical habitat of the whooping crane was also
asserted.146 The Nebraska system of priorities makes no provision
for instream water uses like fish and wildlife, 47 although federal
and state statutes afford protection to endangered animal spe-
cies. 148 Thus, the public interest requirement in Nebraska's water
laws is the only protection now afforded these instream uses.149

Colorado Water Conservation Board: Diversion as an Element of Appropriation, 57
DEN. L.J. 661, 661-70 (1980). These articles discuss the current concern over deple-
tion of instream flows and the concommitant effect upon piscatorial, wildlife, scenic,
and recreational interests. While such interests depend upon maintenance of a cer-
tain level of flow in the stream, an appropriation requires both the physical act of
diversion and beneficial use of the water. Thus, the absence of a physical diversion
and of recognition as a "beneficial use" has precluded the "appropriation" of water
for the preservation of scenic and ecological interests. See generally Tarlock, Pres-
ervation of Scenic Rivers, 55 Ky. L. J. 745, 745-798 (1967).

145. See Brief of Appellee, National Wildlife Federation, No. 42853, at 9-10, Little
Blue Natural Resources District v. Lower Platte North Natural Resources District,
206 Neb. 535, 294 N.W.2d 598 (1980), which states that the reduction in streamflow
which causes shrinkage of the river channel and vegatative encroachment will
eventually destroy the Platte as a migratory bird habitat. As to the extent of such
an impact on the "Big Bend" area of the Platte Riven

How valuable is this stretch of the Platte River? The record is replete
with evidence of its biological and recreational significance, viz.:

-It is the officially designated "critical habitat" of the endangered
Whooping Crane (Gris americana). See 43 Fed. Reg. 20938, 14 May
1978 (E420:7895).
-It is wintering habitat for the endangered Bald Eagle (Haliaeetus
leucocephalus) (2723:2 to 2724:19).
-It is "the second best breeding habitat in the country" for the Least
Tern (Sterna antillarum), a threatened species (6881:4-6).
-It is the only spring staging area in the world for 90% of the world's
population of Lesser Sandhill Cranes (Gruss canadensis) (6837:5 to
5838:3).
-It is also a spring staging area for 70-80% of the mid-continent popu-
lation of White-Fronted Geese (Anser albifrons) (6847:1-12).
-It provides migratory habitat for literally millions of other ducks and
geese using the Central Flyway (6834:3 to 6900:8).
-It is "the most heavily fished stream in the state." (5304:9-23).
-It is "one of the most heavily hunted waterfoul rivers in the state."
(5305:11-21).

Id. at 7-8.
146. Id.
147. Aiken, supra note 137, at 972, n.267. Note, however, that L.B. 152, 87th

Legis., 1st Sess. (1981), proposes the establishment of a protective system for in-
stream flows, recognizing instream appropriations for the purposes of groundwater
recharge and storage, and for the purposes of fish, and wildlife protection, recrea-
tion, navigation, waste assimilation, water quality maintenance, subirrigation, pres-
ervation of wet meadows, and aesthetics.

148. The Endangered Species Act of 1973, 16 U.S.C. § 1536 (a); The Nongame and
Endangered Species Conservation Act, NEB. REV. STAT. §§ 37-430 to -438 (Reissue
1978).

149. NEB. REV. STAT. § 2-3263 (Reissue 1977) states in part:
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Not all effects of transbasin diversion are negative, however.
The increased flexibility also aids in the development of the high-
est attainable economic productivity of a state's water re-
sources. 150 The absence of transbasin diversion has been
recognized as an impediment to the full development of the state's
water resources over the past few years.' 5 ' The abundance of
quality water supplies in the north of the state, and the abundance
of quality arable lands in the south of the state indicate the poten-
tial for maximizing the state's natural resources with the aid of
transbasin diversion. 152 Notwithstanding, most advocates of trans-
basin diversion are even stronger advocates of a well-researched
state-wide plan affording great protection of the original basin.'5 3

CONCLUSION

The Nebraska Supreme Court expressly overruled Osterman v.
Central Nebraska Public Power & Irrigation District in Little Blue
Natural Resources District v. Lower Platte North Natural Re-
sources District. This landmark case provides for transbasin diver-
sion of surface waters for the first time in the history of Nebraska
water law. The existing statutory scheme, however, places enor-
mous discretion in the hands of the Director of Water Resources,
as the only substantial statutory guidelines provided are the re-
quirements that he not grant appropriations which are against the
public interest or public welfare. In light of the far-reaching effects
upon the state's economy and ecology, timely analysis of the
state's existing and prospective water resources, as well as legisla-
tion providing comprehensive guidelines, appear to be in order.
For example, statutes providing "basin of origin" preference and
protection, like those existing in Texas, California, and Colorado,
may be necessary. 5 4 Strict limitation on the duration of a trans-

It is hereby recognized that it is the public purpose of this state to properly
develop the water and related land resources of the state and that it is in
the public interest of this state to financially assist in programs and
projects necessary to the ...preservation and development of fish and
wildlife resources ...

Id.
150. Oeltjen, Harnsberger & Fischer, supra note 82, at 129.
151. See Oeltjen, Harnsberger & Fischer, supra note 82, at 131-34, regarding the

recent trend in the Nebraska State Irrigation Association toward transbasin diver-
sion.

152. See Oeltjen, Harnsberger & Fischer, supra note 82, at 131-33.
153. See Oeltjen, Harnsberger & Fischer, supra note 82, at 136-40; Student Pro-

ject, Limitation on Diversion From the Watershed: Riparian Roadblock to Benefi-
cial Use, 23 S.C. L. REV. 43, 52-63 (1971).

154. "Basin-of-origin" or "watershed protection" statutes generally qualify the
power of state authorities to deprive the watershed wherein water originates of the
prior right to all the water reasonably required to adequately supply the beneficial
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basin appropriator's rights, along with periodic hydrological evalu-
ations, have also been suggested. Another avenue may include the
establishment of individual river basin commissions. Regardless
of the legislature's choice, the Little Blue decision indicates that
some provision should be made to ensure maximum utilization
with minimum adversity in transbasin diversion.

Regina M. Shields-'81

ultimate needs of those in the originating basin. Therefore, protection of present
and future benefits of streamflows against transbasin diversion is a consideration
before granting a permit to divert water outside the original watershed. See John-
son & Knippa, supra note 82, at 1040-50. Note that L.B. 252, 87th Legis., 1st Sess.
(1981), proposes several criteria to be considered in an application for an interbasin
transfer and the right to deny such an application when the benefits to the state
from granting the application do not outweigh the benefits of denial thereof.
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