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LABOR LAW

Of the many labor cases decided by the Eighth Circuit Court
of Appeals during the survey period, the most noteworthy was
Smith v. Hussmann Refrigerator Co.' In that case, the court con-
sidered the doctrine of the duty of fair representation and found
grounds for a breach of that duty when a union chose to process
job bidding grievances on the basis of strict seniority rather than
merit.2 The court's decision in Hussmann drew immediate com-
ment,3 and the case continues to raise questions about the nature
of a union's duty of fair representation during grievance proceed-
ings. In prior labor cases, 4 the Eighth Circuit has contributed often
to the federal courts' understanding of the duty of fair representa-
tion, and Hussmann is a striking example of the circuit's latest
reading of this problematic doctrine.

DUTY OF FAIR REPRESENTATION IN PROMOTION

GRIEVANCES: MERIT vs. SENIORITY

BACKGROUND

The duty of fair representation 5 is a judicially created doc-
trine6 which requires a union as bargaining agent to represent all
employees in its bargaining unit,7 both union and non-union,8 in a
fair and equal manner.9 The duty arises when the union is negoti-

1. 619 F.2d 1229 (8th Cir. 1980).
2. See notes 83-89 and accompanying text infra.
3. See Note, Fair Representation in the Arbitration of Grievances - The

Eighth Circuit Adds Another Straw, 47 TENN. L. REV. 631, 631-49 (1980).
4. See notes 62-68 and accompanying text infra.
5. For discussions of the duty of fair representation see generally R. GORMAN,

BASIc TEXT ON LABOR LAw 695-728 (1976); Fanning, The Duty of Fair Representa-
tion, 19 B.C.L. REv. 813, 813-20 (1978); Note, The Union's Duty of Fair Representa-
tion-Fact or Fiction, 60 MARQ. L. REV. 1116, 1116-1126 (1977).

6. See notes 23-28 and accompanying text infra.
7. The broad statutory basis of the duty of fair representation is a union's

power to act as exclusive bargaining representative under the Natinal Labor Rela-
tions Act § 101, 29 U.S.C. § 159(a) (1976) and the Railway Labor Act § 2, 45 U.S.C.
§ 152 (1976). Moreover, in a recent case, Ryan v. New York Newspaper Printing
Pressmen's Union No. 2, 590 F.2d 451, 455 (2d Cir. 1979), the court stated that a union
also has a statutory duty of fair representation under the Labor Management Rela-
tions Act § 8(b)(2), 29 U.S.C. § 158(b) (2).

8. Steele v. Louisville & Nashville R.R., 323 U.S. 192, 201-02 (1944). See also R.
GORMAN, supra note 5, at 710.

9. The most often quoted statement of the duty is found in Vaca v. Sipes, 386
U.S. 171 (1967), where the Supreme Court stated: "Under this doctrine the exclu-
sive agent's statutory authority to represent all members of a designated unit in-
cludes a statutory obligation to serve the interests of all members without hostility
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ating a new agreement, amending an existing agreement, or
processing grievances brought by the union itself or members of
the bargaining unit. 10 The most basic formulation of the duty of
fair representation forbids a union to discriminate against any em-
ployee in its bargaining unit on the basis of race, gender, union
membership, or personal animosity.1

While discrimination by a union toward an employee in the
bargaining unit is a clear breach of the duty of fair representa-
tion,12 the more difficult and common case involves an alleged
breach by the union resulting from the "arbitrary" processing of an
employee grievance through governmental, intra-union, or com-
pany grievance proceedings.' 3 The general issue raised by em-
ployee grievances is the union's duty of fair representation
towards the individual employee balanced against the union's con-
comitant duty to represent the interests of the bargaining unit as a
whole.14 In the processing of grievances, the union's duty of fair
representation to the aggrieved employee has been viewed alter-
natively by the courts as either a "bulwark"' 5 against arbitrary
union conduct or a doctrine which subverts both the collective in-
terests of the union and the "basic purposes of organized labor."'16

A member of the bargaining unit who is dissatisfied with the
way in which the union has represented him during a grievance
proceeding may bring an action against the union alleging breach
of the duty of fair representation in state 17 or federal court,' 8 as

or discrimination toward any, to exercise its discretion with complete good faith
and honesty, and to avoid arbitrary conduct." Id. at 177.

10. It is generally recognized, however, that a union's duty of fair representa.
tion toward members of its bargaining unit is most acute during the administration
of an existing contract rather than during the negotiation of the contract. See R.
GORMAN, supra note 5, at 697-98. See also Summers, The Individual Employee's
Rights Under the Collective Agreement: What Constitutes Fair Representation? 126
U. PA. L. REV. 251, 254-58 (1977), for a discussion of the distinction between negotia-
tion and administration of collective agreements.

11. See R. GORMAN, supra note 5, at 707-13.
12. See notes 23-27 and accompanying text infra.
13. See, e.g., Ruzicka v. General Motors Corp., 523 F.2d 306, 308 (6th Cir. 1975).

See notes 53-61 and accompanying text infra.
14. Smith v. Hussmann, 619 F.2d at 1236. The court in Hussnann also stated:
The duty of fair representation balances the collective and the individual
interests of employees in the bargaining unit as these interests are repre-
sented by a labor organization in order to promote the goals of congres-
sional labor legislation, to minimize industrial strife and encourage full
production.

Id. at 1236. The court then went on to quote in a note to its opinion 29 U.S.C.
§ 141(b) (1976), which set out the policy of the Labor Management Relations Act.
Id. at 1236 n.7.

15. Vaca v. Sipes, 386 U.S. at 182.
16. Smith v. Hussmann, 619 F.2d at 1236. See also Vaca v. Sipes, 386 U.S. at 182.
17. See, e.g., Smith v. Evening News Ass'n, 371 U.S. 195, 195-96 (1962).
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well as before the National Labor Relations Board.19 However, it is
generally recognized that the employee must first exhaust all of
the grievance procedures set out in the bargaining agreement
before bringing a court action for unfair representation. 20 Then, if
it is found that the union has breached its duty of fair representa-
tion, the court will normally either remand for arbitration or award
compensatory damages. 21 In the usual grievance case, damages
are assessed against the employer and the union in a proportion
directly related to the amount of harm caused to the employee by
each.

22

18. The federal courts have jurisdiction under section 301 (a) of the Labor Man-
agement Relations Act, 29 U.S.C. § 185(a) (1976), which provides in part: "Suits for
violation of contracts between an employer and a labor organization representing
employees.. .may be brought in any district court of the United States." However,
since § 301 specifically refers to violations of the contract between the employer and
the union, the complaint must allege a breach of the collective bargaining agree-
ment. See Waters v. Wisconsin Steel Workers of Int'l Harvester Co., 427 F.2d 476,
489 (7th Cir. 1970).

Where there is no breach of the collective bargaining agreement, an action may
be brought in federal court under 28 U.S.C. § 1337 (1976), which gives the federal
courts power to hear all cases arising under congressional acts regulating com-
merce. See, e.g., Mumford v. Glover, 503 F.2d 878, 883 (5th Cir. 1974).

19. In Miranda Fuel Co. et al., 140 NLRB Dec. 181, 185-86, enforcement denied,
326 F.2d 172, 180 (2d Cir. 1963), the NLRB first held that a breach of the duty of fair
representation constituted an unfair labor practice. While this article is concerned
with the federal court's treatment of the duty of fair representation, the concurrent
development of the doctrine by the NLRB should not be overlooked. See R.
GORMAN, supra note 5, at 698-701; Fanning, supra note 5, at 820-37; Comment, Deter-
mining Standards for a Union's Duty of Fair Representation: The Case for Ordi-
nary Negligence, 65 CORNELL L. REV. 634, 640-48 (1980).

20. Vaca v. Sipes, 386 U.S. at 184. The Court in Vaca, however, pointed to two

exceptions where an employee could bring a court action without first exhausting
the available contractual remedies. First, if the employer repudiates the contrac-
tual remedies, the employer is then ". . . estopped by his own conduct to rely on
the unexhausted grievance and arbitration procedures as a defense to the em-
ployee's cause of action." 386 U.S. at 185. And, secondly, if the employee is pre-
vented from exhausting the remedies by the "union's wrongful refusal to process
the grievance." Id.

21. Id. at 196-97. The Supreme Court, however, has denied the recovery of pu-
nitive damages in unfair representation cases, IBEW v. Foust, 99 S. Ct. 2121, 2128
(1979), but has said in another case that attorney fees may be awarded when the
union has acted in ". . . bad faith, vexatiously, wantonly, or for oppressive reasons."
Hall v. Cole, 412 U.S. 1, 5 (1973). For a further discussion of the remedies available
in unfair representation cases see generally R. GORMAN, supra note 5, at 721-25, and
Swedo, Ruzicka v. General Motors Corporation: Negligence, Exhaustion of Reme-
dies, and Relief in Duty of Fair Representation Cases, ARB. J., June 1978, at 6, 13-15.
For remedies before the NLRB see note 19 supra.

22. Vaca v. Sipes, 386 U.S. at 197. See, e.g., De Arroyo v. Sindicato de
Trabajadores Packinghouse, 425 F.2d 281, 283 (1st Cir. 1970), cert. denied sub nom.,
De Arroyo v. Puerto Rico Telephone Co., 400 U.S. 877 (1970).
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The Supreme Court Cases

The doctrine of the duty of fair representation originated in
Steele v. Louisville & Nashville R.R. ,23 which held that a union cer-
tifed under the Railway Labor Act 24 to represent all employees of
a collective bargaining unit could not enter into a bargaining agree-
ment which favored white union members over black non-member
employees in the bargaining unit.25 In Wallace Corp. v. NLRB, 26

decided the same day as Steele, the Court held that the National
Labor Relations Act included this same duty,27 and thus the duty
of fair representation was extended to all unions subject to federal
labor statutes.

While the origins of the duty of fair representation are found
in the early race discrimination cases, 28 the Supreme Court's most
significant explication of the doctrine is found in Vaca v. Sipes.29

In Vaca, a union member complained that his employer had dis-
charged him in violation of the bargaining agreement. 30 After

23. 323 U.S. 192 (1944).
24. 45 U.S.C. §§ 151-188 (1976). For a more recent fair representation case

under the Railway Labor Act see Deboles v. Trans. World Airlines, Inc., 552 F.2d
1095 (3d Cir. 1977).

25. 323 U.S. at 203-04. The Supreme Court stated that the Railway Labor Act
required "that the organization chosen to represent a craft is to represent all its
members, the majority as well as the minority, and it is to act for and not against
those whom it represents." Id. at 202. The Court further stated that under the Rail-
way Labor Act, the union had a duty in negotiating contracts to represent non-
union or minority union members "without hostile discrimination, fairly, impar-
tially, and in good faith." Id. at 204.

The early cases on the duty of fair representation were focused almost entirely
upon race discrimination in the railroad industry. See, e.g., Turnstall v. Brother-
hood of Locomotive Firemen & Enginemen, 323 U.S. 210, 211 (1944).

26. 323 U.S. 248 (1944).
27. Id. at 255.
28. In the twenty-three year period after Steele and before Vaca in 1967, the

Supreme Court began applying the duty of fair representation in cases not involv-
ing race discrimination. However, while the Court continued to affirm the impor-
tance of the duty in labor relations, it also began to suggest that some limitations be
placed on the duty, in the interest of preserving a balance between union power and
the rights of the individual worker. Thus, in Ford Motor Co. v. Huffman, 345 U.S.
330, 338 (1953), the Court defined the fair representation doctrine as a duty of "com-
plete loyalty to, the interests of all whom [the union] represents," but also stated
that a union must be afforded a "wide range of reasonableness" in dealing with
individual members of a bargaining unit. Id. In Humphrey v. Moore, 375 U.S. 335
(1964), the Court placed even stronger emphasis on a union's discretion in proces-
ing employee grievances: "Just as a union must be free to sift out wholly frivolous
grievances which would only clog the grievance process, so it must be free to take a
position on the not so frivolous disputes." Id. at 349. The Court in Humphrey went
on to warn that a union would be seriously weakened in collective bargaining and
grievance proceedings if this discretion was curtailed. Id. at 350.

29. 386 U.S. 171 (1967).
30. Id. at 175. The employee in Vaca had been on sick leave because of high

blood pressure. After he returned to work with his family doctor's permission, the
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some preliminary proceedings on the complaint, the union decided
not to submit the complaint to arbitration, which was the final
stage of the grievance process under the bargaining agreement.31

The union member then brought a court action alleging that the
union's failure to process his grievance to arbitration was a breach
of its duty of fair representation.32 The Supreme Court held that
even though a union "may not arbitrarily ignore a meritorious
grievance or process it in a perfunctory fashion, '33 the duty of fair
representation is only breached when "a union's conduct toward a
member of the collective bargaining unit is arbitrary, discrimina-
tory, or in bad faith. '34 Furthermore, a union should be afforded
wide discretion in processing grievances so that it may dismiss
frivolous grievances, administer the bargaining agreement in a
consistent manner, and further its interests as the bargaining rep-
resentative.35 The Court concluded that the employee in Vaca did
not have an absolute right to arbitration, and the union's decision
to forego arbitration in the case was not arbitrary, discriminatory,
or made in bad faith.36

In Hines v. Anchor Motor Freight, Inc. ,37 the most recent state-
ment on the duty of fair representation,38 the Supreme Court re-
viewed the development of the doctrine and reaffirmed its decision
in Vaca.39 In Hines, three discharged employees alleged they
would have been cleared of charges of dishonesty if the union had

company doctor decided he was still ailing, and he was permanently discharged
because of his poor health. The employee then complained to the union which
processed his grievance through four stages of the grievance procedure set out in
the bargaining agreement. However, before the employee's complaint was submit-
ted to arbitration, the final stage of the grievance procedure, another doctor ex-
amined him and issued a negative report. On the basis of this medical evidence, the
union decided not to pursue the grievance. Id. at 174-76.

31. Id. at 175-76.
32. Id. at 188-95.
33. Id. at 191.
34. Id. at 190.
35. Id. at 191. These statements by the Court relied on their earlier decisions

in Huffman and Humphrey discussed in note 28 supra.
36. Id. at 194-95.
37. 424 U.S. 554 (1976).
38. In the period between Vaca and Hines, the Court treated the duty of fair

representation in Motor Coach Employees v. Lockridge, 403 U.S. 274 (1971), in a way
which seemed to indicate a movement away from Vaca to a more restrictive ap-
proach. The Court stated in dictum that in order for a union to breach its duty of
fair representation "[tihere must be 'substantial evidence of fraud, deceitful action
or dishonest conduct,"' on the part of the union (quoting Humphrey v. Moore, 375
U.S. 335, 348 (1964)). 403 U.S. at 299. While this language appeared to be a stricter
approach than the "arbitrary, discriminatory, or bad faith" standard of conduct es-
poused in Vaca, the Court in Hines removed any uncertainty by reaffirming the
Vaca standard. See 424 U.S. at 567-71.

39. Id.
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not breached its duty of fair representation by failing to conduct a
proper investigation during the arbitration proceedings leading to
their discharge.4° The Supreme Court reversed the lower courts'
decisions upholding the finality of the arbitration decision, and
held that the employees should be allowed to prove their claims of
erroneous discharge and breach by the union of its duty of fair rep-
resentation.

41

In Hines, the Court used the reasoning and language of Vaca
to make an even stronger statement on the importance of a union's
duty of fair representation during grievance proceedings. 42 The
court said that "enforcement of the finality provision where the ar-
bitrator has erred is conditioned upon the union's having satisfied
its statutory duty fairly to represent the employee in connection
with the arbitration proceedings. '43 Furthermore, wrongfully dis-
charged employees should not be left "without jobs and without a
fair opportunity to secure an adequate remedy."44

The Federal Circuit Courts of Appeals

Following the Supreme Court, the standard formulated by
most circuit courts relies on the language from Vaca and states
that a union's duty of fair representation is breached by union con-
duct that is arbitrary, discriminatory, perfunctory, or in bad faith.4 5

40. Id. at 556-60. The three employees were truck drivers who were discharged
by the company for allegedly requesting reimbursement for lodging expenses in
excess of what they actually spent on overnight trips. Though they protested their
innocence, a grievance committee and subsequent arbitration decision sustained
their discharge. The discharged employees then hired an attorney and conducted
their own investigation which revealed a motel clerk had been falsifying the motel
registration cards for his own profit. The employees then brought a court action
against the union, since they had urged the union to investigate the motel at the
very start of their grievance proceedings. The federal district court, however, dis-
missed the employees' complaint against the union because the arbitration deci-
sion sustaining their discharge was binding and final. Id.

41. Id. at 572.
42. Id. at 567-69.
43. Id. at 571.
44. Id.
45. 386 U.S. at 190-91. The most widely accepted formulation of the Vaca stan-

dard is found in Griffin v. UAW, 469 F.2d 181 (4th Cir. 1972). Under this formulation
a union must "treat all factions and segments of its membership without hostility or
discrimination," exercise discretion "in complete good faith and honesty," and,
"[flinally, the union must avoid arbitrary conduct." Id. at 183.

A few circuit courts, however, have stressed the stronger language of the
Supreme Court's decisions in Amalgamated Association of Street, Electric Railway
and Motor Coach Employees v. Lockridge, 403 U.S. 274, 299 (1971), and Humphrey v.
Moore, 375 U.S. 335, 348 (1964), which limit the standard of conduct for a breach of
the duty of fair representation to "substantial evidence of fraud, deceitful action or
dishonest conduct" on the part of the union. Id.
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While this "multifaceted" 46 standard used by the Supreme Court
has led several courts to say that the duty of fair representation is
"a legal term of art, incapable of precise definition, '47 circuit court
opinions have focused their greatest attention on the word "arbi-
trary.'"4  Accordingly, the prevailing standard for judging whether
or not a union has breached its duty of fair representation can be
found in the various circuit court interpretations of the word "arbi-
trary. '49 In these decisions, "arbitrary" is defined as conduct by a
union that is "irrational," 50 reflects a "reckless disregard" of em-
ployee rights,5 ' or is "grossly deficient."5 2

The most significant departure from an emphasis on the "arbi-
trary" element of the Vaca standard of conduct occurred in Ru-
zicka v. General Motors Corp.53 In that case, the Sixth Circuit held
that a union breached its duty of fair representation by processing
an employee grievance in a negligent manner.5 4 While the major-
ity opinion in Ruzicka followed the accepted standard and found
that the union's negligence constituted an "arbitrary" act,55 a con-
curring opinion deciphered the true import of the holding by point-

46. De Arroyo v. Sindicato de Trabajadores Packinghouse, 425 F.2d at 284.
47. See, e.g., Griffin v. UAW, 469 F.2d at 182.
48. See Miller v. Gateway Transportation Co., 616 F.2d 272, 277 n.11 (7th Cir.

1980); Milstead v. Teamsters Local 957, 580 F.2d 232, 235 (6th Cir. 1978); Tedford v.
Peabody Coal Co., 533 F.2d 952, 957 (5th Cir. 1976); Beriault v. Local 40, 501 F.2d 258,
264 (9th Cir. 1974).

49. The "bad faith" component of the Vaca standard (see note 34 supra) has
for the most part been eliminated as a necessary element of proof when alleging
arbitrary or discriminatory conduct by a union. Courts have preferred to interpret
the duty of fair representation as imposing an affirmative duty on unions, rather
than simply curbing abuses resulting from intentional conduct. See Milstead v.
Teamsters Local 957, 580 F.2d at 235; Beriault v. Local 40, 501 F.2d at 264. The Fifth
Circuit, however, continues to require a showing of bad faith by the union in order
to prove a breach of fair representation. See Coe v. United Rubber, Cork, Linoleum
and Plastic Workers of America, 571 F.2d 1349, 1350-51 (5th Cir. 1978).

50. Ryan v. New York Newspaper Printing Pressmen's Union No. 2, 590 F.2d
451, 455 (2d Cir. 1979).

51. Robesky v. Quantas Empire Airways, Ltd., 573 F.2d 1082, 1090 (9th Cir.
1978).

52. Wyatt v. Interstate & Ocean Transport Co., 623 F.2d 888, 891 (4th Cir. 1980).
53. 523 F.2d 306 (6th Cir. 1975).
54. Id. at 310. After being fired from his job for intoxicaion, the plaintiff in Ru-

zicka filed a grievance. The grievance was processed by the union through the first
three steps of the procedure, but in order to arrive at final arbitration the union was
required to file a "statement of Unadjusted Grievance." Although the union was
given two extensions, it never ified the required statement and the plaintiff lost his
right to arbitration. The plaintiff then brought a suit in federal district court charg-
ing the union with breach of its duty of fair representation. Id. at 308.

55. Id. at 310. The court stated that "[w]hen a union makes no decision as to
the merit of an individual's grievance but merely allows it to expire by negligently
failing to take a basic and required step towards resolving it, the union has acted
arbitrarily and is liable for a breach of its duty of fair representation." Id.
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ing out that the word "arbitrary" can only refer to intentional
conduct whereas negligence involves unintentional conduct.56

This apparent expansion of a union's liability for breach of its
duty of fair representation to include unintentional acts or negli-
gence suggested a major revision of the Vaca standard.5 7 How-
ever, the actual impact of Ruzicka has been limited5 8 to cases
involving procedural negligence, such as time limitations 59 and no-
tice requirements. 60 As yet, the Ruzicka negligence standard has
not been applied outside the Sixth Circuit in a case involving sub-
stantive negligence; that is, cases focusing on the union's decision
regarding the merits of an employee's grievance. 61

The Eighth Circuit

In fair representation cases prior to Smith v. Hussmann Refrig-
erator Co.,62 the Eighth Circuit has uniformly followed the Vaca
standard of "arbitrary" or "perfunctory" conduct,63 and in a recent
case, has rejected the Ruzicka standard of negligence. 64 While

56. Judge McCree in his concurring opinion observed: "Arbitrary and perfunc-
tory are adjectives characterizing intentional conduct that is capricious or superfi-
cial. Here there was an unintentional failure to act that prevented appellant's
grievance from being submitted to arbitration." Id. at 315.

57. See Swedo, supra note 21, at 10.
58. While several circuits have hinted at a negligence standard (see, e.g.,

Robesky v. Quantas Empire Airways, Ltd., 573 F.2d 1082, 1089-90 (9th Cir. 1978)),
Ruzicka remains the only case which has explicitly stated that mere negligence is
sufficient to breach the duty of fair representation.

The following opinions have held that negligence alone does not constitute a
breach of the duty of fair representation: Buchanan v. NLRB, 597 F.2d 388, 394 (4th
Cir. 1979); Dwyer v. Climatrol Indus., Inc., 544 F.2d 307, 311 (7th Cir. 1976), cert. de-
nied, 430 U.S. 932 (1977); Brough v. United Steelworkers of America, 437 F.2d 748,
750 (1st Cir. 1971); Bazarte v. United Transp. Union, 429 F.2d 868, 872 (3d Cir. 1970).

59. See, e.g., Soto Segarra v. Sea-land Serv., Inc., 581 F.2d 291, 295 (lst Cir. 1978).
60. Robesky v. Quantas Empire Airways Ltd., 573 F.2d at 1089.
61. Morgan, Fair is Fou and Foul is Fair-Ruzicka and the Duty of Fair Rep-

resentation In the Circuit Courts, 11 TOL. L. REV. 335, 342-53 (1980). The author
speculates on the possibility of other circuits taking up the Ruzicka negligence
standard.

62. 619 F.2d 1229 (8th Cir. 1980).
63. See notes 33-36 and accompanying text supra.
64. Ethier v. United States Postal Service, 590 F.2d 733, 736 (8th Cir. 1979). In

Ethier, a discharged employee lost his right to an arbitration hearing because the
union steward fied the grievance one day late. The employee charged the union's
conduct was "perfunctory." Id. at 734-35. In holding the union did not breach its
duty of fair representation, the court stated: "We cannot believe that the Supreme
Court intended to give the word 'perfunctory' the meaning suggested by Eth-
ier... .We cannot impose liability for such failure." Id. at 736. Later in the opin-
ion, the court cited Ruzicka and distinguished the case by noting that in Ruzicka
the court had found the union steward's action was "clearly set forth." Id. at 737.

In two earlier cases decided before Ruzicka, the Eighth Circuit mentioned by
way of dictum that negligence alone did not constitute a breach of the duty of fair
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there are three Eighth Circuit cases which define the unfair repre-
sentation doctrine narrowly to require a showing of "severe and
deliberate hostility" by a union,65 the prevalent standard within
the circuit appears to be that a union's failure to act properly does
not violate the doctrine of fair representation if there is evidence of
union concern for the rights of the aggrieved employee, and the
union offers a reasonable explanation for its failings.66 Perhaps
the Eighth Circuit's standard is stated most succinctly in Minnis v.
UAW, 67 where the court stated that "[eJven negligence or poor
judgment in exercising. . discretion will not expose a union to lia-
bility so long as it acts with 'complete good faith, and honesty of
purpose,'.. . and 'not in a perfunctory manner.' "68

FACTS AND REASONING

The collective bargaining agreement in effect at Hussmann Re-
frigerator's Missouri plant provided that seniority would govern
when competing applicants for promotions possessed equal skill
and ability.69 During the spring of 1975, the company posted open-
ings for positions as maintenance pipefitters. The three plaintiffs
in the case received these positions on the basis of their superior
skill and ability. However, a large number of unsuccessful appli-
cants filed grievances claiming the company had violated the bar-
gaining agreement. The union decided to process to arbitration
four grievances fied by employees with more seniority than the
three successful plaintiffs. 70

At the arbitration hearing, the union called the four grievants
to testify about their skills and abilities. However, the plaintiffs
were not invited to attend the hearing, and their only representa-
tion was by a Hussmann foreman, who had selected them for the
positions.7' The arbitrator denied two grievances on the grounds
that the grievants were not as skilled or able as the plaintiffs, but
granted the other two grievances. Hussmann was ordered to give
the successful grievants the jobs with retroactive seniority and

representation. See Minnis v. UAW, 531 F.2d 850, 854 (8th Cir. 1975); Augspurger v.
Brotherhood of Locomotive Engineers, 510 F.2d 853, 859 (8th Cir. 1975).

65. Mavis v. Brotherhood of Railway, Airline and Steamship Clerks, 585 F.2d
926, 931 (8th Cir. 1978). See Florey v. Airline Pilots Ass'n, 575 F.2d 673, 676 (8th Cir.
1978); Augspurger v. Brotherhood of Locomotive Engineers, 510 F.2d at 859.

66. See Ethier v. United States Postal Service, 590 F.2d at 736-37.
67. 531 F.2d 850, 854 (8th Cir. 1975).
68. Id. (citing Ford Motor Co. v. Huffman, 345 U.S. 330, 338 (1952); Bazarte v.

United Transp. Union, 429 F.2d 868, 872 (3d Cir. 1970)).
69. 619 F.2d at 1233 n.4.
70. Id. at 1233.
71. Id.
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wages. The award named both the two successful grievants and
the three plaintiffs as employees entitled to hold the maintenance
pipefitter classification.72

While the plaintiffs were satisfied with the decision, the union
objected on the grounds that the arbitrator did not have the au-
thority to create six maintenance pipefitter classifications when
only four job openings had been posted. This objection and other
technical errors in the award prompted the union and Hussmann
to seek a clarification. The dispute was resubmitted to the arbitra-
tor, although none of the employees, including the plaintiffs, were
present at this second hearing.73

The arbitrator's second decision, awarding the pipefitter classi-
fication to the four most senior employees, denied two of the plain-
tiffs the classification previously awarded and reduced the
remaining plaintiff's seniority.74 The three plaintiffs then fied
grievances challenging the arbitrator's second decision, but the
union refused to process them or to allow one of the plaintiffs to
address a regular union meeting.75 However, the union did report
the arbitration results at the next regular union meeting.76

The plaintiffs next filed charges against the union with the Na-
tional Labor Relations Board.77 When the Board refused to issue a
complaint, 78 the plaintiffs brought an action in federal district
court alleging the union had breached its duty of fair representa-
tion.79 The jury returned a verdict in favor of the plaintiffs, includ-
ing an award of damages to two of the plaintiffs, but the trial judge
granted the defendants' motions for judgment notwithstanding the
verdict.8 0 The Court of Appeals for the Eighth Circuit, sitting en
bane, reversed in a divided decision 81 and reinstated the jury's
award.

82

72. Id. at 1234.
73. Id.
74. Id.
75. Id. at 1234-35.
76. Id. at 1235.
77. Id. at 1233.
78. Id.
79. Id. at 1232.
80. Id. The District Court opinion is reported at 442 F. Supp. 1144 (E.D. Mo.

1977).
81. Then Chief Judge Gibson wrote the main opinion and was joined by Judges

Henley and McMillian. 619 F.2d at 1232-46. Judge Lay, now Chief Judge, concurred
in a separate opinion, id. at 1246 (Lay, J., concurring), as did Judges Bright and
Ross, Id. at 1246-47 (Bright & Ross, J.J., concurring). Judges Heaney and Stephen-
son dissented. Id. at 1247-53 (Heaney, J., dissenting).

82. 619 F.2d at 1233.
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The plurality opinion in Hussmann 83 concentrated on three in-
stances of union conduct which could have led a jury to find a
breach of the duty of fair representation.8 4 The first problem area
was the union's strict adherence to the principle of seniority.85

The collective bargaining agreement provided for promotion on the
basis of seniority, but allowed the employer to promote junior em-
ployees whose skill and ability exceeded that of more senior em-
ployees. 86 The plurality concluded that the union's decision to
process all grievances based on seniority discriminated against
employees receiving promotions on the basis of merit.87 The opin-
ion further argued that the modified seniority clause in the bar-
gaining agreement gave the newly promoted junior employees in
the case rights under the contract,88 and the union's decision not to
represent these employees could be viewed as a "perfunctory" dis-
missal of their rights.8 9

The court also held that a jury could have found a breach of
the duty of fair representation because the union neither notified
the newly promoted plaintiffs of the arbitration hearing on the
grievances, 90 nor invited them to attend.91 At this hearing, the
grievants testified as to their abilities and work experiences, but
the absent plaintiffs were not able to do the same, and this fact, the
court argued, may have left them inadequately represented.92

Finally, the plurality in Hussmann held that a jury could have
found that the resubmission of the dispute to the arbitrator consti-
tuted a breach of the fair representation duty and of the collective
bargaining contract. During the trial in district court the jury had
been presented with the question of whether the second hearing
resulted in a substantial change from the original decision or
whether it was merely a clarification. The plurality opinion sug-
gests there was a substantial change, since the second arbitration

83. See note 81 supra.
84. 619 F.2d at 1239-43. The fact that the union refused to accept the plaintiffs'

grievance after the second arbitration decision and then failed to place the matter
on the agenda of a regular union meeting is also noted in the opinion as a fourth
area of apparent union misconduct. However, this conduct is treated summarily by
the plurality perhaps because a "reasonable" explanation is provided in the union's
defense that it considered the second arbitration decision as final and binding and
the fact that the results of the grievance proceedings were announced at a later
regular union meeting. Id. at 1243.

85. Id. at 1239.
86. See note 69 supra.
87. 619 F.2d at 1239.
88. Id. at 1238 n.10. See also note 149 infra.
89. Id. at 1239.
90. Id. at 1241.
91. Id.
92. Id. at 1242.
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proceeding altered the original award by taking away the "rights"
already granted to the plaintiffs by arbitration.9 3

ANALYSIS

The court's opinion in Hussmann is a notable example of the
difficulty courts have had in applying the amorphous doctrine of
the duty of fair representation.9 The opinion also points to the
confusion within the Eighth Circuit itself as to what the standard
of review should be in cases involving a union's duty of fair repre-
sentation.95 While the opinion begins in a predictable fashion by
appearing to follow the Vaca standard which forbids union con-
duct that is arbitrary, perfunctory, or in bad faith,96 the plurality
quickly translates the Vaca language into a "reasonableness" stan-
dard which defines fair representation as a union's duty to make
"informed, reasoned" judgments on the merits of employee griev-
ances. 97 This emphasis on the word "reasonable" throughout the
opinion shows the court attempting to maneuver under the guise
of the conventional Vaca standard toward a variation of the Ru-
zicka negligence standard.98 This movement toward a negligence
standard is significant, since the Eighth Circuit has always stated
that "[mlere negligence, poor judgment, or ineptitude are insuffi-
cient to establish a breach of the duty of fair representation." 99

As the plurality admits, Hussmann "involved a complex
course of conduct"10 0 by the defendants during the grievance pro-
ceedings, and the factual situation of the case seems to preclude a

93. Id.
94. For a brief sketch of each circuit's application of the doctrine of the duty of

fair representation see Morgan, supra note 61, at 343-52.
95. The plural nature of the court's opinion, along with the difficulties created

by the plurality's introduction of a quasi-negligence standard, certainly contributes
to the sense of confusion created by the court's opinion. Furthermore, the empha-
sis on the issue of the union's failure to give the plaintiffs notice of the second arbi-
tration hearing in the concurring opinions of Judges Lay, Bright and Ross suggests
that they interpret the facts of the case as primarily a question of procedural negli-
gence. In contrast, the plurality opinion clearly focuses on the union's substantive
negligence in reviewing the merits of the plaintiffs' grievances. This division among
the plurality on the extent of the union's negligence leaves it unclear just how far
the court is willing to extend its "reasonableness" or negligence standard.

96. See notes 29-34 and accompanying text supra.
97. This standard seems to be consistent with the court's earlier holding in Eth-

ier (see note 64 supra), which declined to find a breach of the duty of fair represen-
tation in a case where the union had clearly set forth its reasons for the way in
which it had processed a grievance.

98. See notes 53-56 and accompanying text supra.
99. NLRB v. American Postal Workers Union, 618 F.2d 1245, 1255 (8th Cir. 1980).

This case is also noteworthy because it was decided after Hussman and shows the
court still questioning a strict negligence standard. 618 F.2d at 1255.

100. 619 F.2d at 1243.
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finding of breach of the duty of fair representation by the union. 10 1

Under the traditional Vaca standard, 10 2 there is little evidence, ex-
cept for the narrow notice issue,103 of arbitrary or bad faith con-
duct, and the majority even states there is no evidence of
"personal hostility" toward the plaintiffs by the union.1°4 Unable
then to apply the Vaca standard, the plurality in Hussmann ap-
pears to have fabricated a "reasonableness" or negligence stan-
dard from Humphrey v. Moore, 05 Griffin v. UAW, 106 Ruzicka,k°7

and its earlier decision in Ethier v. United States Postal Service 108

which required that the union make an "informed, reasoned judg-
ment" on all matters relating to grievance processing.10 9 Yet, even
when this "reasonableness" standard is applied, the union's repre-
sentation of the plaintiffs in Hussmann does not appear to consti-
tute a breach because, in fact, the union's actions were founded on
"informed, reasoned" judgments made in good faith.110 The dis-
sent in Hussmann rather pointedly brings this out when it quotes
at length from the arbitrator's opinion which shows the thorough-
ness of both the arbitration hearing and the union's "decision mak-
ing" process."'

The standard being used in Hussmann is further confused
when the union's decision to process grievances based on seniority
is described as discriminatory and "perfunctory."'" 2 While these
terms have been used frequently by the courts in duty of fair rep-

101. See notes 110-11 and accompanying text infra.
102. See notes 33-34 and accompanying text supra.
103. It is unclear from the court's opinion whether or not the plaintiffs were in

fact notified of the second arbitration hearing. The plurality asserts the plaintiffs
were not notified while the dissent maintains the plaintiffs "knew that the arbitra-
tion hearing would be held and did not ask to attend." 619 F.2d at 1253. Beyond this
dispute as to the facts, the plurality argues that the union's failure to invite the
plaintiffs to attend the arbitration hearing "left them inadequately represented."
Id. at 1242. Yet, following the requirements set down in Humphrey v. Moore, 375
U.S. 335, 351 (1964), the burden was on the plaintiffs to show how their presence at
the arbitration hearing wotild have produced a different decision. Since the court's
opinion in Hussmann cites no such evidence, the plurality's speculation that the
plaintiffs' presence may have produced a different result is improper under
Humphrey. Id. See note 95 supra. Further discussion of the court's handling of the
notice issue in Hussmann can be found in Note, Fair Representaton in the Arbitra-
tion of Grievances--The Eighth Circuit Adds Another Straw, 47 TENN. L REV. 631,
643-48 (1980).

104. 619 F.2d at 1239.
105. 375 U.S. 335 (1964).
106. 469 F.2d at 183.
107. 523 F.2d at 310.
108. 590 F.2d 733, 737 (8th Cir. 1979).
109. 619 F.2d at 1237.
110. Id. at 1251 (Heaney, J., dissenting).
111. Id. at 1248-50.
112. Id. at 1239.
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resentation cases, the majority uses them without acknowledging
their prior judicial definitions. These terms are problematic, since
"discrimination" has rarely been alleged outside a "race" context
in duty of fair representation cases," 3 and "perfunctory" has been
defined variously by the courts as "intentional conduct that is ca-
pricious or superficial"' 1 4 or conduct that is "unconcerned, unsolic-
itous, or indifferent."' 1 5 Yet, the court in Hussmann applies these
terms with hardly any reference to the facts of the case, and with-
out acknowledging either that the meaning of the terms is subject
to interpretation or that they introduce separate duty of fair repre-
sentation standards into an opinion already claiming allegiance to
Vaca and a hybrid "reasonableness" standard. 116

However, despite the difficulties presented by the court's anal-
ysis of the union's breach of its duty of fair representation, the
clear issue that emerges in Hussmann is that of seniority." 7 The
plurality objects to the union's "strict adherence to the principle of
seniority,"" 8 and concludes that the union's decision to process all
grievances based on seniority "discriminated against employees
receiving promotions on the basis of merit."119 The court reads the
modified seniority clause 120 in the bargaining agreement strictly to
require a balancing of merit and seniority when the company
chooses to fill a position on the basis of skill and ability.12 ' This
devaluation of the seniority principle is vigorously questioned in
the dissenting opinion on the grounds that the plurality fails to
"appreciate" the role of seniority as a critical union concern which
provides an objective criterion that frees the union from making
subjective judgments.122

The dissent in Hussmann properly citicizes the plurality for
not recognizing the impact of the principle of seniority upon the
union and the union's ability to represent all the employees in the
bargaining unit. When a dispute over jobs develops, a union must
take sides even though an employee inevitably loses. By following
the neutral policy of seniority, which provides a uniform basis to

113. See note 25 and accompanying text supra.
114. Ruzicka v. General Motors Corp., 523 F.2d at 315.
115. Ethier v. United States Postal Service, 590 F.2d at 736.
116. See notes 96-99 and accompanying text supra.
117. 619 F.2d at 1239.
118. Id.
119. Id.
120. A modified seniority clause in a bargaining agreement requires the com-

pany to promote senior employees subject to one condition: if a junior employee
has substantially greater skill, the company may promote him. See note 69 supra.

121. 619 F.2d at 1239. See note 148 infra.
122. 619 F.2d at 1250-51.
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resolve such disputes, a union does not violate any of the duty of
fair representation standards, since its action is neither arbitrary,
perfunctory, unreasonable, nor in bad faith. 123

The neutrality of a seniority system arguably benefits both the
union and the employees. It "provides... an instrument for deter-
mining its [the union's] position in case of a dispute among its
members, and thereby permits the union to avoid making an ad
hoc decision to assert one worker's claim rather than another's.' 1 24

Adherence to seniority immunizes the union from both temptation
to and charges of favoritism.

Further, the dissent in Hussmann challenges the practical ap-
plication of the plurality's strict reading of the modified seniority
clause that requires a balancing of merit and seniority whenever
the company fills a position on the basis of merit.125 The dissent
interprets the plurality opinion as suggesting that whenever two or
more persons bid for vacancies, a union must hold an internal
hearing to determine whether any of the senior employees bidding
for the job "have skills and abilities substantially equal to those of
the junior employee awarded the position."'126 The dissent
predicts that this procedure will "waste time, increase back pay
awards, and keep the unions in constant turmoil."'1 27

A final problem raised by the plurality opinion is its holding
that the plaintiffs obtained "vested rights" under the collective bar-
gaining agreement immediately upon being selected by the com-
pany for promotion. 128 This recognition of contractual rights
seems unnecessary as a means of protecting the interests of junior
employees, since the union already has an actionable duty to fairly
represent the junior employees. 129 The union's duty of fair repre-
sentation is enforceable irrespective of whether any rights under
the collective bargaining agreement are involved and regardless of
whether the company may be held liable for breach of any contract
rights.130

Not only is the recognition of contract rights unnecessary as a
means of vindicating the interests of junior employees, but also the
recognition of such rights will likely be harmful to their inter-

123. See notes 103-10 and accompanying text supra.
124. Cooper & Sobol, Seniority and Testing Under Fair Employment Laws: A

General Approach to Objective Criteria of Hiring and Promotion, 82 HARv. L REv.
1598, 1604 (1969).

125. 619 F.2d at 1251.
126. Id.
127. Id.
128. Id. at 1238 n.10.
129. See notes 1-11 and accompanying text supra.
130. See notes 17-19 and accompanying text supra.
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ests.13 1 An employer confronted with the choice of promoting on
the basis of seniority or exercising the option under a modified
seniority clause to award the job to a junior employee with sub-
stantially greater skill and ability, is now, after the Hussmann
holding, provided a good reason to decline the option and to defer
to a selection based on strict seniority. 132 The court's decision puts
the employer on notice that the very act of initially selecting a jun-
ior employee for promotion vests him with contractual rights as a
"third-party beneficiary" under the contract, with a correlative ex-
posure to previously unrecognized liability on the part of the em-
ployer under section 301133 and with, perhaps more importantly, an
attendant loss of control, management prerogative and flexibility
in dealing with the union in subsequent grievance proceedings. 34

This new potential liability and loss of flexibility in handling
grievance proceedings are additional "costs" which may well out-
weigh the benefit to the employer of promoting an outstanding em-
ployee. 135 By finding that a contractual third-party right arises
immediately upon selection, the court's decision diminishes the
chances of a junior employee with superior skills of even being se-
lected in the first instance. Both the company and the junior em-
ployee are thus in a real sense denied the benefits of the modified
seniority clause. Just as the plurality's opinion warned that a pol-
icy of processing all grievances based on seniority may "alter the
negotiated contract by chilling the exercise of the prerogative to
promote on the basis of merit,"' 36 so too does the court's vested
rights analysis threaten the modified seniority provision of the col-
lective bargaining agreement. 37

CONCLUSION

Hussmann shows the Eighth Circuit Court of Appeals sharply
circumscribing the customary view that a union should be allowed
a "wide range of reasonableness" in administering a bargaining
agreement. 138 In the plurality's opinion, the usual deference that

131. See note 149 infra.
132. For an interesting comparison see notes 135-36 and accompanying text in-

fra.
133. See note 18 and accompanying text supra.
134. See note 148 and accompanying text infra.
135. See 619 F.2d at 1240, where the plurality in Hussmann states: "Since a busi-

ness runs on a cost-benefit basis, the cost of arbitrating the grievances of all senior
employees may at times be greater than the benefit of advancing the most skilled
worker." Id.

136. 619 F.2d at 1240.
137. See note 149 infra.
138. Ford Motor Co. v. Huffran, 345 U.S. at 338.
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is paid to a union's "discretion"'139 in processing employee griev-
ances is replaced by a greater emphasis on the "rights" of individ-
ual employees during grievance proceedings. 140 Hussmann
debunks the notion that adherence to the principle of seniority in
processing grievances immunizes a union from charges of breach
of the duty of fair representation.141 On the contrary, the plurality
argues that the rights of junior employees under a bargaining
agreement are not so easily dismissed whenever a union proceeds
under a policy of strict seniority.142 Hussmann provides that a
union's unreasonable adherence to the principle of seniority or a
procedural flaw in the processing of a junior employee's grievance
may well constitute a breach of the duty of fair representation. 143

The plurality's opinion in Hussmann not only signals a closer scru-
tiny of union grievance decisions, but also cautions unions against
adopting a casual attitude towards the rights and interests of jun-
ior employees under a bargaining agreement.1'

However, the plurality's opinion in Hussmann is too often a
forced reading of the facts of the case. When the facts fail to sup-
port a conclusion that the union acted "arbitrarily" under the usual
breach of fair representation standard,145 the plurality formulates
a vague "reasonableness" standard to serve instead.1 6 This stan-
dard is then applied to a number of discrete events isolated from
the involved bidding - grievance - arbitration procedure in the
case, and a breach of the' duty of fair representation is claimed for
each event.147 Yet the plurality's analysis of the facts and strict
reading of the bargaining agreement distorts and makes too rigid
the grievance procedures in the case. The court makes no allow-
ance for the flexibility required to administer a modified seniority
clause in a bargaining agreement. 48 Furthermore, the court is un-

139. Id. See Humphrey v. Moore, 375 U.S. at 349.
140. 619 F.2d at 1238 n.10. See notes 128-137 and accompanying text supra.
141. The court in De Arroyo v. Sindicato de Trabajadores Packinghouse, 425

F.2d 281, 285 (1st Cir. 1970), stated that it is obvious that the Union does not breach
its duty when it presses legitimate seniority claims, even though the effect of suc-
cess is to jeopardize the jobs of those defined by the contract as less senior." Id.

142. See notes 83-93 and accompanying text supra.
143. Id.
144. The plurality cites with approval a quotation from Summers, supra note 10,

at 264: "Such a cavalier treatment of the contract is scarcely consistent with the
contemplation of the parties and seems contrary to the union members' under-
standing and expectations when they ratified the contract." 619 F.2d at 1241.

145. See notes 100-11 and accompanying text supra.
146. See notes 96-99 and accompanying text supra.
147. See notes 90-93 and accompanying text supra.
148. See Murphy, Due Process and Fair Representation in the Public Sector,

PROCEEDINGS OF THE THIRTIETH ANNUAL MEETING, NATIONAL ACADEMY OF ARBITRA-
TORS, 1977 (BNA) 139-40 (1978):
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realistic in its view that merit and seniority can always be bal-
anced equitably under a modified seniority clause.149 What
remains in Hussmann is a strong impression of judicial intrusion
into union affairs, along with an example of the vagaries to which
the doctrine of the duty of fair representation can be put.

Joseph C. Byam-'82

In the collective bargaining process, the seniority factor is there at the
insistence of the union, and it is management which insists on the protec-
tive flexibility of the equal-ability requirement. It is a management judg-
ment that the junior employee has such superior ability that seniority may
be ignored. . . .It is novel to assert that the union has a duty to make its
own determination of the qualifications of the junior employee as a prereq-
uisite to supporting the grievance of the passed-over senior. Further, it is
unrealistic to consider the two employees as being on the same footing as
far as the contract and the union's duty are concerned.

Id.
149. See Feller, A General Theory of the Collective Bargaining Agreement, 61

CAi. L REV. 663, 739 (1973).
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