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ONE DIALOGUE ON CONSTITUTIONAL
RELIGION

EDITED BY DOUGLAS 0. LINDER* AND

MICHAEL SEAN QUINN**

On the afternoon of May 1, 1980 Linder and Quinn
were rummaging through the audio-visual aids in a Mid-
western law library in search of certain video tapes when
they happened upon a set of audio-only tapes upon which
were impressed a series of lengthy conversations between
two people known only as "Patton" and "Halliday." The
editors believe they know the identity of the two partici-
pants, but they have been able to extract no confessions,
even when it was indicated that a transcript might be pub-
lished.

The following is a nearly verbatim transcription of the
dialogues the editors found. Occasionally lengthy digres-
sions have been editorially excised. Those will be found in
abridged forms in the footnotes. There were no footnotes in
the dialogue, of course, and the editors have taken the lib-
erty of appending references to cases and scholarly works
which were apparently the focus of the discussion between
Patton and Halliday.

TAPE ONE: [A DILEMMA]

Patton: It seems to me, Halliday, that the lives of many people
these days lack depth.

Halliday: Yes. I think you're right. I've puzzled over this often.
We're more educated than ever; book sales are enor-
mous; and at least among the middling classes, "inter-
personal communication"-how I detest that phrase!-
has never been higher. Yet something is wrong. I like
your word "depth"; for many of us, the surface of life glit-
ters, but something is missing underneath. How do you
account for it?

P: Oh, I don't think I've got anything really new to say by
way of diagnosis, my friend. I suppose that the hedonis-
tic thrust of culture has something to do with it. The ob-
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CREIGHTON LAW REVIEW

session of our age with the empirically verifiable is
probably another factor.

H: Are those causes or symptoms?
P: Both, I guess. I'm not sure the two can be entirely

separated. Cultures reflect the values of their individual
members, but they also shape them.

H: But you feel certain about the way things are?
P: Yes, of that much I am. People have been left incapable

of commitment to any kind of basic, pervasive values. I
can never make up my mind whether to call them
"higher" and "overarching" or "fundamental" and "un-
derlying." Anyway, what I mean are the values which
give life a direction or a sense of meaning. You know,
the values people used to say they built their lives
around.

H: That's a mindful, Patton, but I think I agree with you. As
a culture we seem to have lost our feeling for what re-
deems life from banality.

P: And from a sense of rootlessness.
H: Yes.
P: It bothers me that I can't see clearly a way to get these

values back into our culture. The existentialists advise
us to be individuals and to choose, choose, choose! But
this prescription leads to rank worship of irrationalism
and leaves the choosers without any social support for
their choices.

H: I agree. We should provide social institutions to
facilitate choosing and to nurture choices once made.
For a long time I thought that the universities could play
this role, but-alas-I gave that hope up as fatuous.

P: Don't you think that the examined life is more worth
living than the unexamined one?

H: Yes, Patton-perhaps I wasn't clear. I didn't mean to
suggest that the so-called high culture was irrelevant to
what's important in life. I only meant to suggest that im-
mersion in it is not enough to secure the kind of commit-
ment we're talking about. Also, the way the stuff is
taught in the universities-"the classic of the week sys-
tem"--yields a lot of head-knowledge, but I'm not sure
that much happens in anybody's heart, which is where
what we're talking about takes place.

P: It's surely true that classics, whether by the week or by
the month, will not redeem life from banality. And I
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think the same goes for art in general.'
H: You know, we've got something here we seem to agree

on. We both think that there is presently a lack of dedi-
cation to fundamental values; we both think that there
should be culture-wide resurgence of this phenomenon;
and we both think that such a thing requires a group of
support institutions.

P: Yes. We agree about all that.
H: How could these goals be fostered?
P: Clearly some progress would be made by strengthening

institutions which facilitate and nurture communion
with fundamental values. Perhaps some new institu-
tions would have to be encouraged as well.

H: Do you think there are any institutions existing now
which could help do these things? We've already agreed
that universities won't do the trick.

P: Why do I feel like Meno being led to the inevitable end?2

H: As I remember, Patton, Meno was led to a valid proof
theorem of geometry. That end was inevitable. I repeat:
are there institutions which could facilitate a more
profound connection between men and life-deepening
values?

P: Yes, Socrates, there are-at least in theory. Religious
institutions, when they are at their best, perform this
function.

H: So-at least in principle-you would agree that religious
institutions of some sort should be strengthened?

P: Well, religious institutions--at least when they're at
their best-should be strengthened. I think I would
agree to that in principle. It is a shame that the churches
no longer play this role in our culture. Of course, there
are lots of roles which the churches no longer play that I
am glad to see gone-moral censorship, for example.
This is a very complicated area, Halliday, for religious
institutions have so many roles, or potential roles.

H: Tell me, Patton, what other social functions do you think
religion performs?

P: At least two pretty important ones.
H: What are they?

1. For perceptive, though fictional treatments of aestheticism, see W. PERCY,
LovE IN THE Rums (1971) and his SECOND COMING (1980). See R. ELLMANN & C.
FEDELSON, Eds. THE MODERN TRADITION 170-228 (1968).

2. Plato, Meno. In this dialogue, Socrates - by series of leading questions -

causes the slave boy Meno to construct a proof of the Pythagorean Theorem.
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P: Well, first, I think most of the religions prevalent in our
culture have a kind of ambiguous attitude towards
human beings. Man is seen both as a glorified creature-
either because of where he came from or because of
where he might be going-and also as a wretched crea-
ture, either because of what he has done or because of
what he hasn't done yet. This attitude makes it possible
for people to see themselves as the center of things and
as creatures in need, at one and the same time. This per-
ception makes a kind of semi-confident self criticism
possible which saves society from its worst excesses and
at the same time permits it to have enough energy to
keep going.3 Also, people who have been well trained in
this attitude have a sense of uncertainty about them-
selves which often saves them from the rigors of dogma-
tism.

H: I can agree with that. What's your second point, Patton?
P: My second point has mostly to do with organized reli-

gion, and not so much to do with religion per se. The
theory of democratic pluralism 4 teaches us that the more
instructions there are to which people have allegiance,
the more cross pressures there will be on their prefer-
ences and resolve. At least up to a certain point, it
seems to me that the more cross pressures there are, the
less probable is any kind of tyranny--overt or subtle.

H: So what you're saying, Patton, is that the existence of
religious institutions mediates between the government
and the people and cuts down on the dangers of govern-
mental abuse.

P: Right.
H: I can go along with most of what you say, Patton. Let's

see now if we can get some less innocuous agreement.
P: Go on.
H: What we've already agreed upon sets us up to agree that

religion might encourage rededication to the very values
we as a society need. It afterall, revels in the reverent,
even the mysterious. Religion's just the kind of institu-
tion we both think is essential.

P: So you want us to agree that strengthening the influence

3. REUGION AND AMEmCAN SOCIETY (Center for the Study of Democratic In-
stitutions 1961).

4. D. TRUMAN, THE PROCESS OF GOVERNMENT (1951).
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of organized religion would help us move in the right di-
rection?

H: Well, religion in general, anyway.
P: I've got a lot of doubts.
H: How can you have a lot of doubts? You agreed that

religion provides support for fundamental values. You
spelled out the importance of religion to a rich concep-
tion of human nature. Indeed, you argued that orga-
nized religious institutions are of value to the political
culture of the country.

P: I don't dispute any of that. In fact, I believe it very
strongly. But I was raised in the South, Halliday, where
religion is taken very seriously and understood rather
rigidly. That background has left me with a basic ambiv-
alence about organized religion. I don't think my out-
look is just a product of my southern upbringing, either.
If anything, it's enabled me to see clearly the dangers
posed by organized religion when it gets too close to
power....

H: Haven't I heard you say that you thought that something
about the South made life meaningful and somehow
richer than elsewhere.

P: Yeah, I've said that, but never in public. Besides, that's
not my point. I guess, I'm worried about side-effects. I'm
not sure I want to strive for meaning and commitment
solely. I don't want to sacrifice freedom and flexibility
and other such virtues.

H: Listen, Patton, I was joking about the South. Let's worry
about the side-consequences later.

P: Okay. But we can't put them off forever. Eventually,
we've got to know whether the pluses are worth the mi-
nuses.

H: Of course, Patton. By postponing the discussion of side-
consequences, I didn't mean to suggest that they're
unimportant.

P: I've got another problem.
H: With the central thesis or with some side issue?
P: Neither, really, but don't be so bossy.
H: Sorry. What is it?
P: Well, I have a sort of preliminary problem. You want us

to agree that organized religion should be strengthened?
H: Right, certainly religion and probably organized

religion.
P: You think that this would be socially beneficial? People
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would have richer lives, and community life would be
enhanced?

H: Yes.
P: Thus, according to you, the enhancement of

institutionalized religion is a proper focus for social ac-
tion?

H: Yes.
P: But in our culture, wide-spread, lasting social action is

usually not possible without governmental action.
H: Lamentable, perhaps, but true. In fact, a resurgence of

religion is meant to combat exactly this.
P: Well then, don't we have a dilemma? Your view is that

the good of the polis requires a resurrection of meaning-
ful religion, and that such a rebirth in our society at this
point in history virtually requires governmental action at
some level.

H: Where's the dilemma?
P: That's coming. Governmental action in the area of reli-

gion is forbidden by the Constitution 5 -at least as inter-
preted by today's courts.6 So, the very action which is
required for the rebirth you want, and which you say is
for the good of the society, is precluded by the funda-
mental rules of the society. There's your dilemma.

H: That appears to be a dilemma, alright. But I'll bet
there's a way out.

P: I'm not so sure that there is, but it might be interesting
to try to see which of our inclinations is the right one.

H: Before we spend any time and energy on this talk, let's
see if it's really worth it to proceed.

P: What do you mean?
H: Well, what's the point in trying to sort out this social

paradox you've set up, if we don't have agreement on the
fundamental issues which give rise to it. If we don't
agree on those issues, then you are just giving me a run
for my money, and I take my exercise at the "Y'--thank
you so much.

5. "Congress shall make no law respecting an establishment of religion, or
prohibiting the free exercise thereof..... U.S. CONST. amend. I.

6. The Supreme Court has, on numerous occasions, considered the meaning
of the first amendment's religion clauses. Under the precedents of the Supreme
Court a legislative enactment does not contravene the Establishment Clause only if
it has a secular purpose, if its principal or primary effect neither advances nor in-
hibits religion, and if it does not foster excessive government entanglement with
religion. Committee for Public Education and Religious Liberty v. Regan, 100 S.Ct.
840 (1980).
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P: Touchy, touchy.
H: I'm sorry Patton, but it's true. You are a good debater

and that is sometimes helpful, I guess. But this issue is
too important-and too important to me-simply to be
grist for your intellectual mill.

P: Airight, Halliday, no games. For the sake of the
argument, I'll say that government encouragement of re-
ligion is a good thing.

H: Not good enough, my friend. "For the sake of argument"
is a weasel.

P: Alright, alright!-I'll buy your thesis. Now let's proceed.
H: Praise the Lord.
P: You're getting ahead of yourself.

TAPE TWO: [A WALL OR A BLURRED BARRIER?]

P: Please go back to the dilemma.
H: Let's see. Your dilemma boils down to this: certain very

persuasive moral considerations imply that the govern-
ment should act to facilitate the flourishing of religion-
organized and otherwise, and yet certain other equally
compelling moral considerations-those embodied in
the Constitution-imply that the government may not
act in this way.

P: Right.
H: I think I remember learning in freshman logic that the

only way to attack a dilemma is to deny one of the indi-
vidual lemmas.

P: I remember that way too.
H: Of the two lemmas, Patton, I'm not sure either one is

true, but I think I'm more sure that the second is false.
P: How can you say that Halliday? Don't you know what

the courts are doing? They won't let the government do
hardly anything. Their guiding principle is the idea that
the Constitution has erected a "high and impregnable
wall of separation" between church and state.7 Courts at
times have said that the state must neither help nor hin-
der religious establishments or values. 8 Some influen-
tial commentators have even argued that the state
should be permitted to make no religious classifications
whatsoever.9

7. Everson v. Board of Education, 330 U.S. 1, 15-16 (1947).
8. Id.
9. See, e.g., P. KuRLAmN, REUGION AND THE LAw (1962). The Court has never
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H: Isn't all of this "wall-talk" more of a metaphor than a
guiding principle and an inapt one at that? The Court
has come to recognize that the "impregnable wall" is
more like "a blurred, indistinct and variable barrier."10

P: Even if blurred and indistinct, a barrier is still a barrier.
H: Impeccable logic, Patton, but metaphors can obscure as

well as clarify. The real question is where do these bar-
riers lie and why are they there? 'Which is to ask: under
what circumstances, if any, will state aid to religion be
permissible under the Constitution?

P: Precisely. But the Court's dealings with recent cases
shouldn't give you any comfort. Consider the decisions:
religious instruction on school premises during released
time-unconstitutional; 1  recitation of non-denomina-
tional prayer in public schools-unconstitutional;12 reim-
bursement of non-public school tuition to low-income
parents-unconstitutional.13 And the decisions of lower
courts are often even more limiting. Two of them re-
cently decided that application of a provision of the Civil
Rights Act requiring employers to accommodate the reli-
gious practices of employees where reasonable consti-
tutes an establishment of religion.1 4

H: Other federal courts which considered the Civil Rights
Act provision went the other way.15

P: True enough. Yet when such a modest effort to further
free exercise values can apparently raise such serious
constitutional questions, don't you have to despair of
ever using the powers of state to strengthen the influ-
ence of religion in any significant way?

H: Despair?
P: Despair.

adopted the "strict neutrality theory", which would hold that any classification in
terms of religion is prohibited by the Establishment Clause.

10. Lemon v. Kurtzman, 403 U.S. 602, 614 (1971).
11. McCollum v. Board of Education, 333 U.S. 203 (1948).
12. Engel v. Vitale, 370 U.S. 421 (1962). The Court also struck down a Penn-

sylvania law which required Bible verses to be read without comment each day,
with children excused upon the request of their parents. Abington School District
v. Schempp, 374 U.S. 203 (1963).

13. Committee for Public Education v. Nyquist, 413 U.S. 756 (1973).
14. Gavin v. People's Natural Gas Co., 464 F. Supp. 622 (W.D. Pa. 1979), va-

cated, 613 F.2d 482 (3rd Cir. 1980); Yott v. North American Rockwell, 428 F. Supp. 763
(C.D. Ca. 1974). Both cases involved religious discrimination charges alleging viola-
tions of Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000e(j).

15. See, e.g., Tooley v. Martin-Marietta Corp., 476 F. Supp. 1027 (D. Ore. 1979);
Parker Seal Co. v. Cummins, 516 F.2d 544 (6th Cir. 1975) (vacated and remanded on
other grounds, 429 U.S. 65 (1976)).
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H: Let's back up instead. The assumption I am denying is
that the Constitution forbids governmental aid to reli-
gion. It may be that the courts have generally inter-
preted the Constitution to prohibit such aid, but if those
interpretations are wrong, then I am not prevented from
denying the assumption.

P: No, I suppose not. But should you succeed in convincing
me that the courts have wrongly interpreted the Consti-
tution, I will give you the additional-and I would guess,
difficult-job of demonstrating how the courts can move
in a responsible way from where they are now to where
they should be.

H: When climbing hills, one expects a fellow hiker to share
the burdens, not add weight to what is already the heav-
ier pack.

P: It was your decision to make the climb, I only pointed
out the hill.

H: He who walks at all carries a load, and you are walking
well enough. Would you agree that a good place to begin
is with the purpose of the Establishment Clause?

P: Purpose? What? As envisioned by the drafters?
H: Yes, and more generally: as envisioned by all those

responsible for its adoption. Since this was a constitu-
tional amendment, after all, equal regard must be given
to the understanding of members of the First Congress
who submitted it to the states, and to the understanding
of the ratifying states.

P: My guess is that this is an historical exercise, and like
most in the law, futile.

H: On the contrary, history is enlightening here. You, like
most people, are evidently unaware of the strong evi-
dence which indicates that the Establishment Clause
was largely intended to protect formal state establish-
ments from federal displacement. In fact, state estab-
lishments continued until well into the nineteenth
century.'

6

P: Interesting, but hardly conclusive. Weren't there

16. For example, until 1844, New Jersey extended full civil rights only to Prot-
estants. R. MORGAN, THE SUPREME COURT AND RELIGION 30-31 (1972). Several state
constitutions specifically provided for state financial aid to religion. See, e.g., MAss
CONST., Part I, Arts. II, I and Part II, Art. I (1780) (retained until 1833); N.H.
CONST., Part I, Art. IV (1784) (providing for "support and maintenance of public
protestant teachers of piety, religion and morality"); MD. DECL. OF RIGHTs, Art. XX-
XMI (1776) (empowering the state legislature to "lay a general and equal tax, for
the support of the christian religion.").
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comments made by some members of the First Congress
which indicated that they believed the first amendment
would do more than merely prevent the establishment of
a national religion?

H: A few. But the practices of the times clearly indicate
that the Establishment Clause was not intended to erect
a "wall" of any sort between church and state. Consider
that on the very day that the House approved the first
amendment, it also adopted a resolution requesting the
President to recommend a public day of prayer and
thanksgiving to acknowledge the "many favors of Al-
mighty God.' 7 And the same First Congress readopted
the Northwest Ordinance of 1787 which acknowledged
that religion and morality were "necessary to good gov-
ernment."' 8

P: Your knowledge of historical detail is remarkable.
Nothing you've said, however, convinces me that the Es-
tablishment Clause was not intended to prevent the fed-
eral government from using public funds to aid religion.
Your examples involve no spending.

H: I must confess the historical record is a bit ambiguous
on that score. Is it relevant to point out that in 1803 the
Senate ratified a treaty which provided for the erection
of a church for the Kaskaskia Indians?19

P: Relevant, but hardly convincing. It's after the
appropriate congressional session, and besides a treaty
was involved. Also, in a touchy area like this one, what's
to prevent a Congress from violating a constitutional
provision?

H: I have other, similar examples.
P: If similar, not interested.
H: You're being very hard.
P: But not unreasonable. If you're to rest your case on the

intention of the first amendment's framers and ratifiers,
the historical record must be nearly unambiguous. An
ambiguous record may call into question the Court's reli-

17. Annals of Congress XXVII, 2673-2674. The day was September 24 : 1789.
See generally ANTIEU, DOWNEY & ROBERTS, FREEDOM FROM FEDERAL ESTABLISH-

MENT (1964).
18. Northwest Ordinance of 1787, Art. IMl (readopted by the First Congress of

the United States, Statutes of 1789, c. 8 (Aug. 7, 1789).
19. W. SWEET, RELIGION IN THE DEVELOPMENT OF AMERIcAN CULTURE, 242

(1952).
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ance on historical evidence, but it certainly will not
prove its interpretation wrong.

H: Fair enough. I'll be content for now to raise doubts
about the accuracy of the Court's history of the Estab-
lishment Clause. In the Everson case, Justice Black con-
cluded that the farmers had adopted a position close to
that of Jefferson, who thought separation was necessary
to protect the state from the church.20 Others shared
Jefferson's view, but there is at least as much support for
the view that the Establishment Clause was adopted pri-
marily to protect the church from the state. This view,
please note, Patton, would be consistent with the gov-
ernment's promoting of a climate conducive to all kinds
of religion.

P: A while back, you said that you didn't want to talk to me
about any of this unless I was really serious. Now let me
ask you: do you really believe what you're saying?

H: What are you talking about?
P: You're spelling out a theory of constitutional

interpretation which relies heavily on the intent of the
framers. Do you really believe this is the way a constitu-
tional document should be interpreted?

H: Well, certainly a lot of people think the intent of the
writer of the law should be decisive in interpreting its
meaning, especially if that meaning is not facially clear.

P: And a lot of people don't .... besides, what I'm asking
you is what you think?

H: Well, I think that the intent of the writers is at least
sometimes illuminating.

P: That's still not my point.
H: What you're asking me for is a general theory of

constitutional interpretation. I know you well enough to
know that you will try to get out of me some kind of a
theory and then punch holes in it, so, I'm going to turn
the tables on you and ask you what your theory is.

P: Good Lord, Halliday! Theories of interpretation are as
numerous as lilies of the field.

H: I just asked you for yours.
P: Well, my theory is kind of an amalgam, so I'm going to

spell out several different theories and then tell you how
mine fits in. It's kind of a hybrid.

20. See generally Kauper, Everson v. Board of Education: A Product of Judi-
cial Will. 15 ARiz. L. REv. 307 (1973).
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H: Am I in for a lecture?
P: A short one.
H: Alright, you have a reluctant listener.

TAPE THREE: [THEORIES OF CONSTITUTIONAL
INTERPRETATION]

P" First there is the view that the language of the constitu-
tional document should simply be taken literally and at
face value. I dub it the Four Corners Doctrine.21 Second,
there is the view that the intent of the people who wrote
the instrument controls its meaning forever. I call this
the Doctrine of Framers' Intent.22 Third, there is the
view that a written constitution is somehow really an ex-
pression of, and therefore should be interpreted in terms
of, the fundamental practices prevailing at any given
time. I call this view the Way of Realism.23 Fourth,
there's the view I somewhat misleadingly call the Way of
Traditionalism. On this view, the language of the in-
strument is more important than it is in the Way of Real-
ism. Traditionalism calls for the language of the
instrument to serve as a starting point for interpreta-
tion-and that's not required on the Way of Realism-
and also to serve as a kind of logical control on how far
an interpretation can go. With the parameters defined
by the starting point and the limits of the language, what
controls an interpretation is the interpretive-what ob-
scure Europeans call the hermeneutic-tradition. 24

H: Europeans are not the only people who are obscure
around here.

P: Let me try to lay what I'm talking about out in a series of

21. J. ELY, DEMOCRACY AND DISTRUCT, Chapter 1 (1980). The Four Corners Doc-
trine is at the core of what Ely calls "interpretivism," of which he is ultimately criti-
cal.

22. R. BERGER, GOVERNMENT BY JUDICIARY (1977). Frequently a weak version
of the Four Corners Doctrine and the Doctrine of Framer's Intent go together. In
fact, although Patton states that the Four Corners Doctrine is an independent
method of constitutional interpretation, the editors cannot think of any justice or
commentator who has held the theory in any very strong form. However, Patton is
certainly right to the extent that the Four Corners Doctrine is a conceivable method
of constitutional interpretation, and to the extent that a weak form of that doctrine
is central to an important, actual method of interpretation. See J. ELY, supra note
21.

23. Llewellyn, The Constitution as an Institution, 34 COLUM. L. REV. 1 (1934).
24. Although Patton's version of Traditionalism is distinctive, his theory has a

number of near relations. See Munzer & Nickel, Does the Constitution Mean What It
Always Meant? 77 COLUM. L. REV. 1029, 1044, 1052-55 (1977).
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steps. First, in order to determine what the original in-
strument means at any given time one looks at authori-
tative expositions of the language of the instrument. In
order to test whether an authoritative exposition is cor-
rect, one employs two more tests. First, one looks at the
literal meaning of the text-what the text has got to
mean. On this test, an authoritative interpretation is
wrong only if it claims the text means something other
than what it has to mean. Second, one looks at the
strands of prevailing meaning; if the meaning of the term
is complex, it will have complex and diverse implica-
tions. An authoritative interpretation is correct on this
second test at any given time only if it is congruent with
prevailing strands of meaning and prevailing implica-
tions.

H: Patton, this is obscurity squared.
P: I am doing the best I can. Let me try a fifth way which I

call New Criticism.
H: Good heavens, Patton, what do you mean by that? Even

the name is obscure.
P: I guess I have a penchant-you might say a weakness-

for catch names. What I am trying to get at is the fact
that for a good part of this century, a band of poets and
professors have argued that works of literature means
everything which is consistent with all of their language,
where that language is understood to include all legiti-
mately conceivable connotations and suggestions. 25

H: I'm familiar with the view. It leads to extraordinary
interpretations of poetry, although the view is now re-
garded as passe, isn't it?

P: Passe or not, this is another way to view constitutional
interpretations. On this view, a clause of the Constitu-
tion means everything which is consistent with its lan-
guage, where that language is understood atemporally
and as maximally rich.

H: That's an ingenious idea Patton, and I must say that I
hadn't thought of it. However, I suspect that in the end
its novelty exceeds its soundness.

P: Well, we'll see about that.
H: Where does your own theory of interpretation-fit in

among these five?

25. C. BROOKS, WELL WROUGHT URN (1947). See R. WELLEK & A. WARREN, THE-
ORY OF LrrERATURE (3rd ed. 1956).
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P: As I thought about these matters it became clear to me
that the first three would not do. I can't see any reason
why we should not permit the meaning of basic legal-
political instruments to evolve over time; the simple fact
that there is some shift in meaning does not mean that
there is no law or stability.26 The idea that there is an
obvious single, straightforward literal meaning leads to
all kinds of absurdities. 27 And the Way of Realism
seems to me not properly to include overriding moral
considerations in constitutional argumentation.28 So I

was left with the fourth and fifth views and what I did
was to adopt the fourth view as tutored by the fifth.
What I mean by this is that it seemed to me that room
for organic and evolutionary development is desirable,

26. At this point Patton and Halliday digress into a discussion of Raoul Ber-
ger's theories on the force of legislative history. Since the discussion was rambling
and tangential to the main points they make, we have deleted it. It may be summa-
rized as follows. Berger's central argument in GOVERNMENT BY JUDICIARY is rough-
ly this: (i) In a democracy, the authority to enact legislation ultimately rests in the
will of elected representatives. (ii) The business of the judiciary is to do the will of
the elected representatives. (iii) In general, the way to determine the content of a
willing, is to determine what was intended. (iv) Anything which is not intended is
not willed. (v) Any addition to a legislative requirement not intended by those who
enacted the legislation is an addition to the will of the legislature. (vi) Additions
are inconsistent with the function of the judiciary, and constitute a usurpation of
legal authority. In effect, Patton and HaUiday attribute to Berger the view that the
underlying theory of American democracy requires a cannon of statutory construc-
tion equivalent to the Doctrine of Framers Intent. Both Patton and Halliday reject
premises (i) and (iii). See Dworkin, How to Read the Civil Rights Act, 26 NEw
YORK REV. 37 (September 20, 1979) for a recent discussion of these matters which,
among other things, demonstrates the incoherence of premise (ii). See also Mac-
Callum, Legislative Intent, 75 YALE L.J. 755 (1966).

27. See e.g., J. ELY, supra note 21, at 13.
28. If Patton is right about this, his point is more delicate than he lets on. First,

the legal realists, as a group, saw themselves as moralistic legal reformers. Second,
legal realism as a doctrine deliberately tried to include more policy argumentation
in legal discourse than was allowed by the official theory of legal reasoning. The
phrase "policy argumentation" is frequently a code for "moral argumentation".
Third, in the paper cited above, Llewellyn expressly states that "there is no disposi-
tion under this approach [that of realism] by way of practice and institution, to
disregard the normative and ideal element in constitutional law." Llewellyn, supra
note 23, at 33. On the other hand, there is something right about what Patton is
saying. First, the realists have acquired a reputation for being just what they said
there were, realists. One is a "realist" when one is without illusion, cynical, and
hard-nosed. Frequently, the lion of hard-nosedness is thought not to lie comforta-
bly with the lamb of morality. Second, insofar as legal realism does not really pro-
vide a theory of legal reasoning, as opposed merely to legal decision-making, it
cannot possibly provide for the proper inclusion of overriding moral considerations
in legal argument, just as it cannot properly provide for the inclusion of any sort of
consideration in legal argument. Third, although Llewellyn expressly disclaims es-
chewing the moral, the amount of space that he devotes to the role of moral consid-
erations in legal argument belie his claim to some extent.
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but it also seemed to me that there should be continuity
in that development. We should, however; keep in mind
intimations of where we should be going as a society.
That's the Way of Traditionalism. It also seemed to me
that if we focused on the connotational possibilities of
the terms in the instrument, as the New Critics would
have us, we might very well enrich our conception of
what the language of the instrument might over time
come to mean, or what it might-at some subterranean
level-already mean. So I end up-as I told you-with
an amalgamation of Traditionalism and the New Criti-
cism. Where does your view fit into all of this, Halliday?

H: To tell you the truth, my view doesn't fit into the
categories you developed. In fact, I think you've left out
a terribly important alternative.

P: Let's have it.
H: First let me tell you why I don't accept your view.
P: Alright.
H: About the Way of New Criticism: this view may be

appropriate to literature, but it's not appropriate to law.
P: Why not?
H: Just remember what the New Critics wanted to say

about poems. Of course they weren't subjectivists about
poetic interpretation, but they did regard poems as radi-
cally ambiguous. On their view, for example, it was pos-
sible to construct two interpretations of a poem which
were internally consistent, each consistent with the lan-
guage, but inconsistent with each other.

P: What's wrong with that?
H: There are a good number of people who would argue

that any legal system having this kind of legitimized in-
consistency would amount to subjectivism. 29 In law,
having too many correct answers is equivalent to having
no answer at all.

P: But constitutions are special. Anyway, I don't hold with
New Criticism simply by itself; I use it only in tandem
with Traditionalism.

H: Yes, and something's wrong with Traditionalism, too.
That view cuts the meaning of the constitutional instru-
ment loose from the original intent of the drafters-
whatever that might be-and says interpretation should
grow organically. Given your criticism of Realism, I take

29. R. DwomiN, TAKMNG RiGHTs SERIOUSLY, ch. 13 (1977).
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it that you think that growth should be along moral
grounds. I don't understand why you insist that the
meaning of the language be determined by looking at
what it has meant up to now. lf traditionalism has a
moral foundation, and if it agrees that the meaning of
language should not be determined by long-term, back-
ward-looking considerations (for example, the intent of
the framers), I don't see why the meaning cf the lan-
guage should be determined by short-term, backward-
looking considerations (for example, meanings that pre-
vail in decisions the day before yesterday"). If meaning
is to evolve, then why shouldn't it be determined by di-
rect reference to correct moral principles?

P: I think I see what you're driving at, Halliday. You are
saying that the meaning of a constitutional instrument is
what it would be if it were interpreted in accordance
with sound moral principle.

H: Yes, that's what I am saying.
P: But doesn't that confuse two different ideas: the idea of

what actual usage in fact means, and what language
should, morally speaking, mean?

H: What I'm trying to say is that the distinction has no
place in constitutional argument.

P: Why not?
H: My view-which is not, mind you, a "natural law" view-

is that constitutional decision-making is basically and
essentially a moral process. What we are trying to do
when we think constitutionally is to try to secure a mor-
ally desirable society at the most basic level. I think that
we should interpret our constitutional documents in
such a way that we will achieve that end. You have to
admit that the policies and principles inherent in our
document certainly lend themselves to securing a more
just society.

P: Certainly many have thought so. But I can't help but
think that what you are doing is '"rewriting" the Consti-
tution day by day in the supreme confidence of your vi-
sion of moral goodness.

H: That is a contentious way to put what I am getting at,
Patton. But understood charitably, what you are saying
is true. However, I have a tu quoque argument for you.
Your view, Traditionalism, involves exactly the same
thing. From the point of view of what the language of the
Constitution meant in 1800, the Way of Traditionalism
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supposes that the document is being written over time.
Given that you think moral considerations are rele-
vant-indeed necessary-to sound Traditionalist think-
ing, the document should be successively "rewritten"
along more and more moral lines. Thus, Traditionalism
is fundamentally committed to the same kind or moral
thinking as my view, or what I shall call the "Sixth
Way", is. The only difference is that Traditionalism ties
the meaning of the terms of the constitutional instru-
ment down to what they mean at any given time, and
refuses to acknowledge that at bottom the meaning of
those terms should be determined on moral grounds. In
this way, I think that Traditionalism is inconsistent: it is
committed to the same forward-looking moral view as
the Sixth Way, yet it insists upon a backward-looking
conception of meaning determination.

P: The reason that Traditionalism is committed to a what
you call backward-looking conception of meaning is be-
cause that is the way meaning should be determined.
Your way to determine the meaning of language is to
deny that language has any meaning. Your view re-
minds me of Humpty Dumpty in Alice in Wonderland.
Your view simply is that man is the master of the lan-
guage, and that moral consideration should be the
master of man. You then straight-away infer that moral
considerations should determine the meanings of words.
But that's not right. Meaning is determined indepen-
dently of moral considerations and then moral consider-
ations come into play.

H: Surely you're not saying that moral considerations could
not dictate that we should stop talking-or indeed think-
ing-in certain ways.

P: No, of course not. What I am saying is that we must be
clear about what we are actually and in fact saying-and
hence thinking-before we apply any moral considera-
tions.

H: But still, you admit that revisions in language and
thought should be accomplished along moral lines.

P: Certainly I admit that.
H: And you admit that constitutional law is an essentially

moral enterprise.
P: I admit that too.
H: Then you admit my point.
P: No I don't.
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H: Maybe I can make it clear by casting it in moral terms
rather than linguistic. I think that from the moral point
of view, it makes more sense to concentrate on desirable
policy in constitutional interpretation than it does on the
precise meaning in your sense of the words.

P: When you put it this way I have fewer problems with
your view, because I think that although you should be
clear about what language means now, the actual termi-
nology is loose enough, and means enough different
things, that it can be interpreted along morally desirable
lines which are intimated in prevailing meaning.

H: But I don't understand why you're so hung up on what
exists now, and what the terms mean now.

P: Well for one thing, I think that if you cut constitutional
interpretation entirely loose from any notion of prevail-
ing meaning, there would be a great danger of instability,
both with regard to the pattern of judicial decision and
with regard to the sensibilities the citizenry has about its
own society.30

H: What do you mean by "sensibilities of the citizenry"?
P: What I mean is that people need to have a sense that

their laws, including their basic laws, are to some degree
fixed. If they think that they are revisable at anytime,
albeit along moral lines, their sense of stability-their
sense that things are to some degree fixed-will decline
intolerably. Also, I'm really afraid of a view like yours, I
guess. I pretty much approve of your moral outlook and
indeed of you personally. But you and people like you
are a distinct minority. So I guess I am satisfied enough
with things as they are to want to have a linguistic check
on people who might wish to interpret the Constitution
in a way I don't want them to.

H: You know those are two entirely different points.
P: Yes, I guess I see that there are.
H: About your first one. I think that the substance of it is

30. In this context Patton develops a second line of objection. We have omitted
it because it was not germane to the central point, and because it was discussed at
some length. In essence, Patton argued that some of the rules set forth in the Con-
stitution are not designed merely to regulate conduct, but to make certain kinds of
conduct possible. We argued that some of the rules in the Constitution define of-
fices, statutes, rules, and practices. Patton then argued that these rules were neces-
sarily backward-looking. Halliday, once he got clear about the notion of a practice-
defining rule, was unconvinced that they were necessarily backward-looking for the
purposes of meaning determination. See Rawls, Two Concepts of Rules, 64 PHnO-
sopmcAL REV. 3 (1955), and the extensive literature that paper generated.
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right. In fact I don't want to go around pulling off a moral
revolution in constitutional law. It seems to me, in fact,
that the articulation of morally desirable policies as con-
stitutional law should take place rather slowly, precisely
in order not to offend the sensibilities that you're talking
about.

P: You were worried about what you took to be the element
of subjectivism inherent in the Way of New Criticism.
Doesn't your view engender the same kind of subjectiv-
ism? Surely, where there is a lack of moral consensus, if
constitutional argumentation is essentially a process of
trying to get your moral views built into the basic law of
the land, then there will always be a variety of inconsis-
tent theories about what the basic law of the land in
some sense is.

H: I think that's right, Patton, but I'm not particularly
bothered by it in the context of the Sixth Way. One of
the functions of a constitution, where there is a lack of
the moral consensus, is to remind everyone of a-not al-
ways self-consistent-set of enduring values which time
has proven relevant to almost every sort of governmen-
tal decision. Thus, the document itself and the interpre-
tation of the document serve as reminders. The fact that
there is some disagreement is not terribly upsetting. At
least people will be concentrating on moral considera-
tions. I can't help but believe that so long as people are
concentrating on moral reasoning, even if they lack
agreement, things will be better.

P: Given that view, what worries you about New Criticism?
H: What bothers me about New Criticism is the fact that it

lacks moral direction; it lacks a moral rule for selecting
preferred interpretations.

P: Let me try one last difficulty on you, Halliday.
H: Shoot.
P: I think that your view would lead to its own demise. I

think that your view is practically, or pragmatically, in-
consistent.

H: Why do you say that?
P: As I said, people need fixed stars with which to conduct

their constitutional, or if you like, political thinking and
debate. Those stars cannot be so remote that it is com-
pletely unclear how they apply to concrete situations.
Thus, you want to inject highly abstract moral considera-
tions into constitutional law. If people try to apply those
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rules directly I think they will go wrong more often than
they go right.

H: I suspect that most of the time what you're saying is
true.

P: But then doesn't your view end up just like
Traditionalism?

H: In practice frequently people with the same moral
inclinations who hold two different theories of constitu-
tional interpretation will end up with the same results.

P: Let me ask you another thing, Halliday. You don't think
that constitutional law should frequently engage in re-
vising institutions and policies by direct applications of
broad, abstract moral rules?

H: Right.
P: How are you going to prevent it? Surely people are

going to know that in the background of any constitu-
tional argument at any given time there are great, broad
moral principles. What will prevent people from reach-
ing directly for those principles instead of concentrating
on more narrowly focused, wieldy, and more certain con-
siderations?

H: In fact, Patton, I think that what will prevent people
from doing this is the fact that arguments based directly
on such principles are usually regarded as suspect
where there is disagreement among the contestants.
People won't reach like that precisely because they want
to win. You can see that immediately in relation to the
Establishment Clause. ...

P: I'll tell you one thing, it is a good idea for us to return
directly to the Establishment Clause.

H: What! I can't believe my ears! The incorrigible
theoretician and epistimologist wants to go back to
where we started and get down out of the clouds.

P: It happens to the best of us. It seems to me that we
disagree radically on our theories of constitutional inter-
pretation, but this conceptual disagreement is obliter-
ated, for the most part, at the practical level. From the
point of view of the Four Corners Doctrine or the Doc-
trine of Framers' Intent we would look like Tweedle-dum
and Tweedle-dee.

H: Yes, I think you're right about that.
P: So let's try to go on with our discussion without worrying

about our fundamental disagreements and just concen-
trate on where we agree.
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H: Done, if we can.31

31. It is worth wondering what Halliday and Patton would say about the theory
of judicial review recently developed by John Hart Ely in his DEMOCRACY AND Dis-
TRUST (1979). Ely's basic idea is that judicial review should occur only when the
democratic process has misfired. According to Ely, the thrust of the Constitution is
to reenforce representation and enhance participation. Id. at 87. Judicial review of
legislation should occur only to help the Constitution achieve its purposes, and

[tihe Constitution has ... proceeded from the quite sensible assumption
that an effective majority will not inordinately threaten its own rights, and
has sought to assure that such a majority not systematically treat others
less well than it treats itself - by structuring decision processes at all
levels to try to ensure, first, that everyone's interest be actually or virtually
represented (usually both) at the point of substantive decision, and sec-
ond, that the processes of individual application will not be manipulated so
as to reintroduce in practice the sort of discrimination that is impermissi-
ble in theory.

Id. at 100. Furthermore, according to Ely,

[m]alfunction occurs when the process is undeserving of trust, when (1)
the ins are choking off the channels of political change to ensure that they
will stay in and the outs will stay out or (2) though no one is denied a voice
of a vote, representatives beholden to an effective majority disadvantaging
some minority out of simple hostility or a prejudicial refusal to recognize
commonalities of interest, and thereby denying that minority the protec-
tion afforded other groups by a representative system.

Id. at 103.

On this foundation, Ely condemns substantive due process and other forms of sub-
stantive judicial review. Ely would probably not be comfortable with the Way of
New Criticism because it is so openended, lacking a theory of how to resolve consti-
tutional disagreement. He would probably be even more uneasy with the Sixth
Way because it smacks of natural law doctrines, which he repudiates, and because
it expressly extols the virtues and constitutional disagreement, whereas his theory
is apparently designed to provide a way of deciding among competing constitu-
tional interpretations.

Ely does not say a great deal about the Establishment Clause. Id at 94. Never-
theless, it might be guessed that he would say that the Establishment Clause
should be employed to strike down legislation when (and only when) an enactment
would tend to strengthen the hold the ins have on being in, contribute to the outs
remaining out, deny the outs their right to representation in some form, (say, be-
cause of majority prejudice), or because the legislation was purely an act of hostil-
ity. Apparently, under Ely's theory of representation, the outs have a right not to
be burdened in ways or for reasons that the ins would not burden themselves.
There is some support for Ely's view of the Establishment Clause in the cases:
"[t]he Establishment Clause, and the first amendment which is a part, operates to
protect the rights of political minorities against abuses by political majorities."
Americans United for Separation of Church and State, Inc. v. United States Depart-
ment of Health, Education and Welfare, 619 F.2d 252, 266 (3d Cir. 1980). This is pure
Ely.

Although it is difficult to tell, there is no reason to think that Ely's doctrine of
judicial review is inconsistent with Halliday's basic program. If Halliday's basic
program did not foul up the channels of political communication and change, then
- theoretically - Ely would have no constitutional objection to it. Thus, although
Ely and Halliday differ profoundly with respect to their theories of proper constitu-
tional interpretation, there is no reason why they need to diverge on their specific
jurisprudence of the Establishment Clause.

19811 .1269



CREIGHTON LAW REVIEW

TAPE FOUR: [A BALANCING APPROACH]

P: It looks like to me that given the extent to which we do
agree we will probably hold pretty much the same the-
ory about how judges ought to go about deciding Estab-
lishment Clause cases.

H: Do you think that they should apply a balancing
approach?

P" Indeed I do. It's open; it's honest; it encourages the sort
of searching judicial inquiry that we're after.3 2

H: So in effect we agree that when the government is
contemplating actions which will touch religious institu-
tions or the religious side of people's lives, the need of
the government to undertake that action should be eval-
uated in the light of the preferences, interests, rights,
and sensibilities of the people, institutions, and practices
to be affected?

P: Yes, I think we agree about that. Though because of my
commitment to Traditionalism, I am not sure that every
action contemplated by the government which "touches"
things religious should be counted as an "establish-
ment." I guess maybe our theories are more different
than we thought. On your account you will not have to
be concerned at all with explicating the notion of "estab-
lishment." I, on the other hand, will want to say that
some actions do not count as establishments at all, and
hence do not come under the aegis of the Establishment
Clause, whereas other actions do count as establish-
ments but ones which are de minimis. Still others will
be counted as establishments and yet acceptable be-
cause reasonable on balance.33

32. Several scholars have considered the virtues of using a balancing approach
in first amendment contexts. See, e.g., Gunther, In Search of Judicial Quality on a
Changing Court: The Case of Justice Powell, 24 STAN. L REV. 1001 (1972); Mendel-
son, The First Amendment and the Judicial Process: A Reply to Mr. Frantz, 17
VAND. L. REV. 479 (1964); Emerson, Toward a General Theory of the First Amend-
ment, 72 YALE L.J. 877 (1963).

33. At this point, Patton develops a set of possible meanings for the term "es-
tablishment." Government actions triggers the Establishment Clause to the extent
that: (1) A religious denomination receives a legally privileged status to the exclu-
sion of other denominations for any reason whatsoever; (2) A religious denomina-
tion receives a legally privileged status (not necessarily to the exclusion of other
denominations) for any reason whatsoever; (3) A religious denomination receives a
legally privileged status to the exclusion of other denominations on the grounds of
religious considerations; (4) Religious denominations received a legally privileged
status (not necessarily to the exclusion of other denominations) for religious rea-
sons: (5) The action encourages some religious affiliation or other; (6) The action
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H: Yes, I see what you mean. The line between
"establishment" and "nonestablishment" is much more
important for you and for Traditionalism than it is for me
and the Sixth Way. I think we can proceed anyway. I
wonder how much agreement we will have on what the
factors are in our agreed upon balancing approach?

P: Or, more problematic yet, on the weight that should be
assigned the various factors?

H: There's one way to satisfy our curiosity.
P: Let's begin by identifying the consequences of

governmental action which the Establishment Clause
should guard against. The interests asserted by the gov-
ernment in support of its action will vary so much from
case to case as to make any effort exhaustively to list
them a futile exercise.

H: The fact that it is not possible to list all the various
governmental interests which may be asserted does not
prevent our talking about them.

P: There's something about governmental interests that
you want to say?

H: Well, in fact we have said a good deal about them
already. We recognized that deepening the lives of its
citizens is an interest of government-and an important
one. So too is the nurturing of mediating, private institu-
tions. That includes organized religion.

encourages some particular religious affiliation; (7) The action discourages reli-
gious affiliation in general; (8) The action discourages some particular religious af-
filiation; (9) The action requires participation in a religious rite or practice; (10) The
action benefits one religious denomination to the exclusion of others, but not as a
matter of right; (11) The action benefits religious denominations in general. To cir-
cumvent problems in determining what is to count as a benefit, Patton suggests that
benefit-determination be settled by applying a Reasonable Man Test. Patton ar-
gues that any action falling within (1) - (11) should trigger the Establishment
Clause, since some instances of each type are prohibited. He concedes that not all
instances of every type of establishment are prohibited, and he argues that no ac-
tion falling outside of (1) - (11) should be taken to trigger the Establishment
Clause. He then suggests that the balancing-type reasoning of which he approves
should be calibrated for each different category, so that one type of balancing test
would be applied in, say, (3) - type decisions. Halliday rejects this approach. He
is uncomfortable with Patton's contention that (1) - (11) exhaustively categorize
possible violations of the Establishment Clause. He furthermore believes that the
explicit specifications of categories antecedent to the application of a balancing test
illegitimately - although obliquely - legitimizes a strain of constitutional reason-
ing of which he does not approve, namely, what the calls "atomization." Halliday
believes that judges should examine the broad sweep of constitutional language
rather than clause-by-clause and phrase-by-phrase. Finally, Halliday points out
that a theory of reasoning this complicated has no place in the rough-and-tumble
world of legal decision-making. Patton was inclined to agree with the last point.
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P: I see. Governmental interest should be broadly defined.
H: I knew you'd agree, Patton, but there is a general

tendency in this country--certainly one shared by the
judiciary-to overlook or undervalue interests which are
long-run and intangible in nature. We focus instead on
interests which are short-run and tangible.

P: Yes, judges are likely to feel more comfortable- in
hanging their decisions on pegs the existence of which is
conceded by all-however insignificant that peg may be.

H: Are there any government interests which should not be
considered?

P: Well, certainly we would not want to give weight to an
asserted government in suppressing religious liberty--or
whatever it is we decide the religion clauses are all
about.

H: Of course. I mean any interests other than those?
P: No, I don't think so.
H: Good. We're together on that. Let's return to the

individual interests against which governmental inter-
ests must be weighed.

P: The phrase "individual interests" is misleading. It
suggests that we care only about those adverse effects
actually suffered by persons challenging the governmen-
tal action. Our concern is really broader. Could we in-
stead agree on the phrase "interests protected by the
Establishment Clause"?

H: A conceptual, if not linguistic improvement, but I'd
prefer "interests protected by the religion clauses." Al-
though it is the meaning of the Establishment Clause
which we are primarily exploring, in many contexts that
meaning will be informed by the Free Exercise Clause.
If we use the phrase "interests protected by the religion
clauses," we will be less likely to lose sight of that.

P: Amendment accepted.
H: Fine. It seems reasonable for us first to identify those

interests whose protection should clearly be central con-
cerns of the religion clauses, and then to proceed to
more peripheral concerns.

P: Where do we begin?
H: With freedom of conscience, my friend! Religious

liberty! The interest of every individual in choosing and
acting upon his religious beliefs. To my mind, any inter-
pretation of the Establishment Clause which results in
religious liberty being impeded more than it is safe-
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guarded is not consistent with the spirit of the religion
clauses.

P: Hardly news, Halliday. What's important to realize is
that some governmental actions constitute more serious
violations of that liberty than others. The more serious
the violation, the more compelling should be the govern-
mental interests required to uphold the action. For ex-
ample, a law which restricts a Hare Krisna devotee from
dissemininating material in certain areas of an airport
should be sustainable on a lesser showing of governmen-
tal interests than a law which prohibits Krisna devotees
from disseminating their material in all public places.

H: Right. And your point illustrates the analytical
interconnection among all elements of the religion
clauses. However, while your example illustrates the
general point we both agree on, it is unfortunately a Free
Exercise Clause example and not an Establishment
Clause example.

P: But I thought we agreed that the Free Exercise Clause
illuminates the Establishment Clause.

H: True, but there can be too much of a good thing. I don't
want you to end up like the boy who lost a quarter in a
dark alley and then looked for it under a bright street
light, because the light was better there.

P: I'm not sure but what the street light I'm looking under
doesn't illuminate the dark alley we're both worried
about, but let's go directly to the alley.

H: Let's start with the case of a governmental action which
has the probable effect of causing persons to change
their religious beliefs or affiliation. The religion clauses
should demand that a substantial governmental interest
support such an action.

P: Do you have in mind laws which require or virtually re-
quire participation in a religious practice such as a rit-
ual? Laws like those which provide for mandatory
chapel attendance at military academies or mandatory
school prayers?34

H: Well, I think those are the clearest cases. The element of
coercion present in those laws should necessitate a
stronger showing of governmental interest than if the co-

34. Mandatory attendance at chapel at military institutions was held to be a
violation of the Establishment Clause, Anderson v. Laird, 466 F.2d 283 (D.C. Cir.
1972), cert. den., 93 U.S. 690 (1972).
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ercion were absent. Yet it seems to be that even un-
coercive governmental actions which affect the religious
composition of our society should trigger balancing.

P: I see a problem with that, Halliday. Virtually every
action government takes will have at least an indirect ef-
fect on the religious composition of our society. For ex-
ample, if the state decides that a new highway should be
built through the present site of a beautiful Baptist
Church, one effect of that law may be to cause the Bap-
tist Church to lose members. Persons who have chosen
to attend that church because of its great beauty may de-
cide as a result of the state's action to attend a different
church. Yet surely you would not find the selection of a
highway route to constitute a violation of the Establish-
ment Clause?

H: To decide whether to balance is very different from
deciding what results balancing should produce. In the
example you give, I have little doubt but that the govern-
mental interest in minimizing construction costs-im-
proving traffic flow, or whatever else-would outweigh
the very slight effect that the highway location might
have on membership in the Baptist Church. But do con-
sider this, Patton: what if the state could offer no reason
for its choice of the route through the Baptist Church
over an alternative route-that is, in regard to all rele-
vant factors, the alternative route was better?

P: I see. You would conclude that the choice of the route
was discrimination against Baptists?

H: Yes. Unconstitutional discrimination.
P: The same result could be reached under the analysis

presently favored by the Supreme Court. One could in-
fer from the absence of any governmental interest in the
choice of the route that the law lacked a secular purpose.
Absence of a secular purpose means there is an estab-
lishment.

H: One could so find-many might not. Balancing is more
likely to promote an understanding of the need to closely
examine the government interest. Unless the balancing
is actually done explicitly, action by action, there might
be a tendency to say "Oh, highways certainly have a sec-
ular purpose" and be done with it.

P: Our discussion of highway routes has been something of
a detour. Where were we?

H: I had asserted that any governmental action affecting
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the religious composition of society triggers the balanc-
ing test.

P: Why should constitutional concern arise over
noncoercive governmental actions which result in shifts
of religious affiliation?

H: The fear is more long-run than short-run. If the state
were completely free to take noncoercive actions which
produce shifts in religious affiliation, it might be able to
cause one religion to become so politically dominant that
ultimately other religions would be left unable to defend
against even coercive attempts to impede the religious
liberty of their members. My point is simply that true
religious pluralism is an important safeguard against re-
ligious oppression.

P: Should we only be concerned about government actions
intended to have these effects?

H: I don't think so. Unintended effects can be just as bad-
perhaps more dangerous when incremental.

P: Should the political potency of the religion benefiting
from a governmental action affect the strength of the
secular governmental interest which will be required to
support the actions?

H: Though I must confess it hadn't occurred to me before
just now, I think the answer is "yes." Actions which pri-
marily benefit distinctly minority religions might actual-
lyffurther religious pluralism.

P: What does this mean for the balancing analysis?
H: I wonder if we could borrow an idea from equal protec-

tion analysis. An important rationale for applying a
strict level of scrutiny in equal protection cases has been
the existence of a classification which disadvantages a
minority with relatively little political power.3 5 Applying
that principle here, we would insist on a stronger govern-
mental interest when the state action advantages a reli-
gion enjoying significant political support than would be
necessary when the religion benefited does not enjoy
such support.

P: That's not an approach without problems. Even in the
case of affirmative action programs for racial minorities,
many would urge the courts to use the same strict scru-
tiny that is applied in all other cases involving racial

35. This rationale was first announced in Justice Stone's famous footnote in
United States v. Carolene Products Co., 304 U.S. 144, 152-153 n.4 (1938).
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classifications. And in the case of racial classifications, it
is easy enough to determine which races are minority
races with little political muscle and which are not. It
may not always be so easy to make that determination in
the case of religions.

H: Yes, the approach does have problems, but also merit. It
certainly should be a consideration in our balancing.

P: The state may be able to run its highway through a
Baptist Church but not a Buddhist temple?

H: You're not so naive as to think invidious discrimination
no less likely in the case of a Buddhist temple-in, let us
say, a Bible Belt town?

P: Where minority religions are disadvantaged there does
seem to be cause for looking particularly closely at the
asserted governmental interests to see whether they are
mere pretexts for religious discrimination. If they are
not, I'm unpersuaded that the required showing of state
interests should be affected by the size or political po-
tency of the disadvantaged religion.

H: Our disagreement here is narrow. We both agree that
the religion clauses should protect religious pluralism,
and the greater the threat a law poses to religious plural-
ism, the stronger the secular justification which will be
required. Why don't we leave it at that?

P: That's fine with me.... Affirmative action programs for
minority religions are likely to be as rare as snowstorms
in hell, anyway.

H: Agreed.
P: Here's another factor for the balance: the degree to

which a governmental action threatens religious plural-
ism depends in part on the nature and extent of the bur-
dens and benefits which the various religions receive.

H: Obviously. Giving all public employees a paid holiday
on Good Friday may advantage Christianity, but it is less
threatening to religious pluralism than would be a $1,000
tax on all members of non-Christian religions.

P: Alright, then. So far we've decided that the religion
clauses should guard against government actions which
result in either direct or indirect pressure to conform in
matters of religious belief. I suspect we'll want to give
more content to the religion clauses than that.

H: Do you care to turn your suspicion into reality?
P: I'll try, Halliday. Here's my nomination for another

Establishment Clause function: it should be interpreted
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as requiring that the state show an overriding state in-
terest whenever it takes an action which either has the
effect of injecting religious premises into political debate
or political premises into religious debate.

H: If you're looking for a second for that nomination, you'll
have to wait. Surely you're not suggesting that legisla-
tion on the abortion issue, for example, might be uncon-
stitutional simply because the position taken by the
legislature happens to coincide with the beliefs of cer-
tain religious groups?36

P: Lord, no. If that was my position, even laws against mur-
der or adultery would be constitutionally suspect. My
concern is that involvement by the state in the affairs of
religion--or vice versa-tends to destroy government
and corrupt and degrade religion. When religious prem-
ises become the subject of political debate, the smooth
functioning of our political processes is jeopardized.
And when political considerations dominate religious
discussion, the role of religion as a judge of our society-
not just an instrument of society-is likewise jeopard-
ized.37

H: You really have identified two separate concerns. Your
first is that failure of government and religions to keep a
respectful distance will somehow result in government
being "destroyed". How?

P: Let's be clear about this, Halliday. I'm not predicting the
immediate collapse of our political institutions should a
legislature stray once or twice onto religious turf. The
danger is long-run in nature. Political debate in this

36. The argument that the "Hyde Amendments", which restricted the availabil-
ity of federal funds for abortions, violates the Establishment Clause was specifically
rejected in McRae v. Califano, 491 F. Supp. 630 (E.D.N.Y. 1980). The district court
observed,

... [I] t is clear that the healthy working of our political order cannot safely
forego the political action of the churches, or discourage it. The reliance, as
always, must be on giving an alert and critical hearing to every informed
voice, and the spokesmen of religious institutions must not be discouraged,
nor inhibited by the fear that their support of legislation, or explicit lobby-
ing for such legislation, will result in its being constitutionally suspect.
That does not mean that the fact of denominational support is not relevant
to analysis of legislation to determine whether it violates the establishment
clause; the law is otherwise.

Id. at 741. The district court's decision, holding the Hyde amendments unconstitu-
tional on other grounds, was reversed by the Supreme Court. Harris v. McRae, 100
S.Ct. 2671 (1980).

37. See W. VON HUMBOLDT, THE LIMiTs OF STATE ACTION, ch. 8 (J. Burrow, ed.
1969), for an earlier and elegant formulation of the view that the government should
have nothing to do with religion.
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country has rarely been religious debate. Votes may be
cast on the basis of religious convictions, but our polit-
ical tradition dictates that arguments on matters of pub-
lic policy be presented in secular terms. This tradition
has served to produce better public decisions than
would have been the case had the debate been explicitly
religious. Moreover, the intense feelings which religious
debate generates could, I'm convinced, adversely and
permanently affect working relationships within the leg-
islature. And, as we know, "politics is the art of compro-
mise."

H: A prescription for good government is one thing, a
constitutional rule quite another.

P: I'm not sure how to put my point in constitutional terms.
It's not very helpful to say that a relevant consideration
in our balancing should be the degree to which the law
in question will result in more "religionized" politics.

H: You're right. We need a way to determine the likelihood
that a given government action will have the con-
squences we fear for our political processes.

P: I don't think we'll be able to come up with a
mathematical formula.

H: Yes-general indicia will have to do. Do you have any
ideas?

P: I'll borrow one from the Supreme Court: the secularity
of purpose. When a government action is religiously mo-
tivated, it is more likely that debate about that action
will be religiously premised.

H: I see. A law prohibiting adultery normally would not
raise Establishment Clause problems, but it might if it
were a result of legislative enactment of the Ten Com-
mandments. What about another one of the court's fa-
vorites: "excessive entanglement"?3 8

P: Yes, the degree to which a course of government action
requires oversight of religious activities is another indi-
cium. For example, aid to sectarian education which is
conditioned on teaching in the sectarian school satisfy-
ing certain "criteria of secularity" would be very likely to
generate religiously-premised political debate.

38. Excessive entanglement has been a ground for several court decisions find-
ing state action to constitute an establishment of religion. See Meek v. Pittinger,
421 U.S. 349 (1975); Committee for Public Education v. Nyquist, 413 U.S. 756 (1973);
Lemon v. Kurtzman, 403 U.S. 602 (1971); Presbyterian Church in the United States
v. Mary Elizabeth Blue Hull Memorial Presbyterian Church, 393 U.S. 440 (1969).
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H: Then our difference with the Supreme Court is over
whether a determination of entanglement should be dis-
positive of a case, or merely one factor to be weighed in
the decision?

P: Yes. And we disagree as well over the value of trying to
label the degree of entanglement as either "excessive"
or "not excessive". Religion-state relations are too sensi-
tive and complex to be reduced to a series of two-option,
multiple-choice problems.

H: Won't some of the factors we looked at in connection
with our discussion of religious liberty be relevant here,
too? Any time the government acts in such a way as to
provide a benefit to one religious group which other reli-
gious groups may seek, the probability of religious prem-
ises being injected into political debate is increased.

P: I think that's true-And it also risks politicizing religion,
our other concern not directly related to religious lib-
erty.

H: I'm anxious to apply our balancing analysis to cases,
Patton. A theory of constitutional interpretation is no
better than the results it produces.

P: -So long as "results" is broadly defined. But I don't
think we're ready quite yet to get down to cases. There
is still something bothering me about balancing. Not
your version of balancing, or mine, but balancing in gen-
eral.

H: What is it?
P: Balancing, logically speaking, is an attractive theory of

reasoning. However, it's also an open invitation to apply
ideology illegitimately. From my point of view, what
worries me is that judges-frequently successful, well-
to-do, middle-aged, and conservative-will apply a bal-
ancing technique to secure vision of society which I do
not share. Understand me, I am not saying that they do
this deliberately or in any sense mendaciously. It's sim-
ply that the result of a balancing process depends upon
who is doing the balancing. I wonder if that doesn't
mean that any system which is consistently biased in a
conservative direction in judicial appointments won't
end up with a kind of balancing which is inimical to the
moral vision that we apparently share.39

39. At this point Patton and Halliday discuss what they call the logic of balanc-
ing. They agree that the logical nature of this type of reasoning is little understood
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H: I think that's right, Patton, but I'm not sure that any
theory of legal reasoning can get around that. After all,
isn't it always the case that what decisions get made in
political context where you're dealing with less than
complete information, depends upon who is making the
decisions?

P: Right. But it seems to me that one of the lessons of the
Warren court is that per se, prophylactic rules are a way
to avoid the conservative bias of balancing. Thus, it has
always struck me that Justice Harlan was perfectly cor-
rect in his criticism of "incorporation theories" of Four-
teenth Amendment jurisprudence. 40 Perfectly correct,
that is, at the level of legal theory only. It also seemed to
me that he had exactly the wrong policy preferences.
Now I've often thought that Warren and his crew proba-
bly guessed what the policy preferences of the lower ju-
diciary around the country would be and decided that it
was not possible to revise criminal procedure and other

and insufficiently explored by jurisprudential philosophers. But see R. POUND, So-
CIAL CONTROL THROUGH LAW 109 (1942); Fried, Two Concepts of Interests: Sum
Reflections on the Supreme Court's Balancing Test, 76 HARv. L. REv. 756 (1963). Pat-
ton and Halliday agree that balancing proceeds as follows in decision context where
one side wins and the other loses:

(i) adverse interests (or sets of interests) are specified;
(ii) scales of value which are possible complex and multidimensional but

which will yield unambiguous decisions are set forth;
(iii) it is determined which of the adverse interests (or set of interests)
scores highest on the value scale;
(iv) decision is awarded to the highest scoring interest.

Step (iv) is itself complex, for there are different ways in which a decision could be
awarded. For example, decision could be awarded simply and straightaway to the
highest scoring interest. Then again, opposing interest could be assessed and then
a right could be assigned to the holder of the stronger (i.e., higher scoring) interest
and decision awarded on the basis of who has a right. Patton and Hallidy agree that
in the context of Establishment Clause decision-making balancing should be em-
ployed to determine who has a right, and then decision should be awarded on the
basis of who has the rights. They agree that this theory of the logic of balancing
may create more conceptual problems. First, both the concept of interest and the
concept of right are unclear. See Benditt, Law and Balancing of Interests, 3 SociAL
THEORY AND PRACTICE, 321 (1975); Feinberg, Duties, Rights, and Claims, 3 AM. PHIL.
Q. 137 (1966). Second, the present theory gives no account at all of what to do when
there are conflicting rights. And third both Patton and Halliday agree that the nar-
rower the right is which is specified by the balancing process, the more epiphenom-
enal its invocation is in the reasoning process; if the right specified is no broader
than the decision at hand, then there is absolutely no necessity for specifying the
right. Thus, the more particularized the balancing is, the less clear becomes the
relationship between interests, balancing, and rights. Patton and Halliday agree
that while these topics are extraordinarily important, they should be left for an-
other discussion.

40. See, e.g., Duncan v. Louisiana, 391 U.S. 145, at 171-193 (Harlan, J., joined by
Stewart, J., dissenting).
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areas of the law along more moral lines, given who
would ultimately be making the decisions, without utiliz-
ing per se rules. I wonder if something like that is not
also the case here.41

H: I think that's an important point, Patton, but given the
way Establishment Clause decisions are already made,
there is just as much chance of unconscious ideological
bias as there would be under a straightforward and hon-
est balancing approach.

P: Yes, perhaps. But that doesn't mean that we should turn
to balancing. Perhaps we should turn to even more ar-
ticulate per se rules.

H: I'm almost certain that's not the way to go. If there are
going to be substantial social changes, conducted along
flexible and imaginative lines, then we don't want per se
rules. The Warren court was right about criminal proce-
dure precisely because we didn't want flexibility and im-
agination in that area. Precisely what we wanted was an
inflexible securing of the rights, and hence the dignity, of
those who are caught up in the criminal justice process.
The thing that impresses me about having straighfor-
ward balancing as the technique of reasoning in religion
cases is that the judge will be driven to looking squarely
at all the relevant considerations. This might not always
mean better decisions, but it would mean that the deci-
sion-making process and the resulting decisions would
serve the "reminder" function of constitutional law bet-
ter.

TAPE FIVE: [DEFINITIONS OF "RELIGION"]

H: Now can we get down to cases?
P: Not quite yet. We still have to get clear about the

meaning of "religion" in the religion clauses.
H: I suppose we can't make much sense out of the religion

clauses if we don't. Do we both agree that an exhaustive,
strict definition of the term is impossible?

P: Well, at least unattainable by us. Terms naming broad

.41. Even the most consistent defenders of balancing have recognized the need
to strive for more than a "fair balancing" in the individual case before the Court.
For example, Professor Gunther has written: "When sensitive First Amendment
values are involved, the risks of case-by-case adjudication may be too great and
broader prophylactic rules may be appropriate." Gunther, In Search of Judicial
Quality on a Changing Court: The Case of Justice Powell, 24 STAN. L REV. 1001,
1027 (1972).

1981] 1281



CREIGHTON LAW REVIEW

scale, fundamental institutions usually cannot be com-
pletely or precisely specified. What they refer to is too
open-ended and too subject to changes.42

H: But then how shall we avoid definitional mush?
P: Mush?
H: Like Tillich's definition of religion as a comprehensive

and unconditional ultimate concern.43 On that account,
any fanatic, no matter how secular, comes out a religious
man.

P: Well, I have a kind of later Wittgensteinian sort of ac-
count of how to go on.44

H: Listen, before you give me anymore of your philosphic-
sounding theories, I'll get my own view out. At least I'll
keep us close to cases.

P: Pierced to the quick! Proceed.
H: I think that your definitional method is determined by

your overall method of constitutional interpretation. In-
deed, I think that's true by definition.

P: Now, of course, you would want to employ the Sixth
Way.

H: Right.
P: And on the Sixth Way, I take it, the meaning of any term

is determined by what would lead to maximally sound
social policy?

H: Right again. I propose that we look to the effects of
counting something as a religion. I say that if the effects
are sound and morally worthy on balance, I would count
the something as a religion. Strange as it may sound,
this view might even comport with the Framers' Intent
Doctrine.

P: I notice that it also emphasizes balancing.
H: Indeed it does. For me, "religion" for purposes of the

religion clauses has no meaning apart from our balanc-
ing analysis. In that respect, it is like "establishment" or
any other word appearing in the clauses. By my way of
thinking, to "define" religion is to generalize about those
belief systems-or better, "those somethings"-which,

42. H. HART, THE CONCEPT OF LAW, 124, (1961).
43. P. TiaUCH, DYNAMIcs OF FArrH, 1-2 (1958). See Note, Toward a Constitu-

tional Definition of Religion, 91 HARv. L. REV. 1056 (1978). See also L. TRIBE, AMERI-
cAN CONsTrrriONAL LAw, ch. 14 (1978). But see Malnak v. Yogi, 592 F.2d 197 (3d Cir.
1979) (Adams, J., concurring) for an insightful critique of the Tribe-Harvard view.

44. L WITTGENSTEIN, PHILOSOPHICAL INVESTIGATIONS § 43 (1953).
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when they are affected by governmental action, should
cause us to employ our balancing test.

P: Theoretically then, the Boy Scouts or even a television
network might be counted as a religion?

H: Theoretically, but not practically. As a practical matter,
I would most likely count as a religion those systems of
belief based on a belief that there is something basically
mysterious, awesome, and important about (or perhaps
behind, underneath, or beyond) the world in general.

P: Shades of Rudolf Otto.45

H: That's not bad company to be in. How would you define
"religion"?

P: I would look to prevailing usage. I would determine
what is paradigmatically religious (such as the Christian
faith is now), then I would determine what could not
possibly be religious (such as chasing women for pure
entertainment), and then I would try to lay out a spec-
trum between the poles.

H: I sort of see why you invoke the ghost of Wittgenstein.
But, your definition is the captive of current usage.46

P: Further, I would formulate generalizations about what
people call religious, what they can't bring themselves to
call by that name, and where they waffle.

H: Okay, you've got current usage straight. What would
you do with the generalization?

P: I would call religious anything which fit the paradigm,
anything which fell on the religious side of the spectrum,
anything which is subsumable under the generalizations
about how the term religion is currently used, and any-
thing which is sufficiently analogous to any of these.

H: This is a bit much for me, Patton. Have you an example?
P: I've given you one of the paradigms: the Christian faith.

I've given you an anti-paradigm. Something on the reli-
gion-end of the spectrum would be whatever it is those
baldheaded panhandlers you see in airports believe.

H: The hare krishna?
P: Yes.
H: You bigotted pig.
P: And for a generalization I would propose this: that

religions tend to involve certain basic and comprehen-

45. THE IDEA OF THE HOLY, J. Harvey, trans. (1950). See P. BERGER, THE HERET-
ICAL IMPERATIVE (1979).

46. G. PrrCHER, THE PHmOSOPHY OF WrrrGENSTEIN 221 (1964).
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sive ideas-general accounts of things and man's place
among them, plus a sense of reverence not focused on
any particular object in the world, and approved systems
of conduct.

H: What do you do about the skeptical mystic?
P: The way I handle him is by analogy. He fits two out of

the three generalizations, and in general mystics reek of
the divine. Furthermore, religious skeptics tend to iden-
tify themselves in terms of a body of religious doctrine to
which they adhere but which they say should not be be-
lieved.

H: You've got an awful lot of weight placed on the idea of
analogy. Have you got the foggiest idea what would
count as a "sufficient analogy"--the key thing that's re-
quired by your account?

P: No.
H: Good Lord, Patton. You are as far out in left field as I

am.
P: Perhaps, Halliday, but in a different ball park. The key

difference between us lies not in the actual definitions
we produce but in the theory that underlies our produc-
tion. You take the Sixth Way and I take the Way of
Traditionalism as tutored by the Way of New Criticism.
Policy is everything in your view and nothing in mine.
Analogy is crucial to my view, and unimportant to yours.

H: You are wrong on both counts. Policy does have a role
on your view, precisely because you rely on analogy. To
say that X is analogous to Y is to say that social benefit
flows from treating X's as if they were Y's. 4 7

P: I don't think much of your account of analogy, Halliday.
I would have thought that to say X was analogous to Y,
in law as elsewhere, was to say that X shared some im-
portant properties with Y-enough to treat them alike
for some purposes.

H: Patton, I think I can flatly prove this to you. Suppose X
is importantly similar to Y and also to Z, where Y and Z
are in different legal categories. This happens all the
time in religion cases. A social practice looks like a reli-
gion and it looks like a non-religion. How can be analo-
gize it will make a lot of difference. Surely you have to
resolve this problem-this conflict-on policy grounds.

P: I'll concede that.

47. Becker, Analogy in Legal Reasoning, 83 ETHics 248 (1973).
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H: Doesn't that mean policy is included in making
analogies?

P: Only when there is indecision or conflict as in your case.
H: You're just being obtuse, Patton. If policy's present

there, it's present across the board.
P: This I cannot see.
H: And I cannot give any more proof for it. You are also

wrong when you say that analogy does not play a role in
my type of definition.

P: How would it?
H: It bridges the gap between is and ought.
P: I'm thoroughly mystified.
H: Okay. Here's how it works. Suppose in 1910 the term

"religion" is used in a certain way but that it really ought
to be used another way. How can we nudge actual usage
toward ideal usage and thereby improve legal interpreta-
tion?

P: Finally, I see: by using analogies which tend away from
actual usage toward ideal usage.

H: Right! Actually, I think that a pale version of this
process actually describes what happens when things
are going well. How else could Zen and Taoism ever
have come to be counted as religious.

P: By the process of analogy as I outlined it.
H: Sure. But I claim your procedure reduces to mine, or

else that it collapses into the kind of rank conceptual ar-
gumentation which dominated constitutional theory af-
ter the Civil War.4

P: Nonsense. I simply insist that constitutional
interpretation follow-within limits--existing usage.

H: I don't see how you can claim that, if you think that
constitutional law is essentially moral enterprise.

P: Well, I can, and it is.
H: We've come to an impasse. Let's see where we stand.
P: Good idea.
H: We hold roughly similar definitions of religion which

appear to avoid the pitfalls of simpler tries but neither of
which is without problems. We hold different theories of
constitutional interpretation and apparently these theo-
ries determine our approaches to defining legally rele-
vant words and concepts.

48. Note, Formalism, Legal Realism and Constitutionally Protected Privacy
Under the Fourth and Fifth Amendments, 90 HARv. L REV. § IA (1977).
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P: Sounds right to me.
H: Since we hold roughly the same desires for society, it

seems reasonable that if we followed the same interpre-
tive method we would reach the same result. Thus, if we
can't get to the same place, it must be our theory of inter-
pretation.

P: Right again.
H: Still, it seems to me that we can carve out a great area of

agreement.
P: Yes, I think so. In fact, since our definitions are so

similar, let us simply agree to count anything a religion
which would meet either of them, and get on with the
show.

H: Do you mean that we're finally ready to get down to
cases?

P: I believe we are.
H: Glory be! With your penchants being what they are, I

was beginning to think that you'd never let us descend
from the rarefied realms.

P: Even eagles come to earth occasionally, Halliday. I do
see the discussion of cases as having some value. In par-
ticular, it can expose weaknesses in our approach--or
approaches.

TAPE SIX [SOME CASES]

H: May I pose the first problem?
P: Please do.
H: A prison has a supply of 700 Bibles, of which 600 were

donated to the prison and 100 were purchased by the
state. This supply makes it possible for prisoners to re-
ceive upon request a free copy. The prison library has
two copies of the Quran. These are provided to prison-
ers who request them on a limited, loan-basis arrange-
ment. A prisoner who is a member of the Black Muslims
sues. He argues that the failure to make Qurans avail-
able on the same basis as Bibles constitutes an estab-
lishment of religion. What result?49

P: Aren't there two problems here? First, the state's

49. Halliday's problem indicates that he is familiar with the case of Pitts v.
Knowles, 339 F. Supp. 1183 (W.D. Wis. 1972). On the identical facts presented by
that case, the district court found that the practice of Wisconsin prison officials con-
stituted unreasonable discrimination in violation of the Establishment Clause. Id.
at 1186.
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purchases of Bibles, and second, the failure of the state
to provide equal access to Qurans.

H: Only the latter should raise a serious Establishment
Clause issue.

P: How can you say that the purchase of sacred texts with
the tax dollars doesn't raise a serious Establishment
Clause issue?

H: Because the purchase was compelled by the Free
Exercise Clause. For many prisoners, the sad truth is
that the state is their sole provider.

P: Is that "s-o-l-e" or "s-o-u-l"? In either case, I'm not so
sure the purchase was compelled by the Free Exercise
Clause. But I agree with your conclusion. The two reli-
gion clauses should be considered together in cases such
as this and the purchase of the Bible seems entirely con-
sistent with the purposes underlying the first amend-
ment generally.

H: Yes, it's a situation comparable to the army's provision
of chaplains for servicemen.5 0

P: I doubt if we'll dispose of the unequal access problem so
easily. My inclination is to tell the complaining prison-
ers to be thankful for small favors and be done with it.

H: That's your inclination or your decision?
P: My inclination. To make my decision, I would balance

the state's secular interest in continuing to provide
Qurans on a loan-only basis against the interest of Black
Muslims in having equal access to their sacred text.

H: You are making an assumption which I'm not sure I can
accept, Patton, namely, that we should balance at all.
Unless the present policy infringes on an interest pro-
tected by the Establishment Clause, we shouldn't be bal-

50. Justice Stewart has suggested that failure to provide chaplains may, in
some circumstances, be a violation of the Free Exercise Clause: ". . . a lonely sol-
dier stationed at some faraway outpost could surely complain that a government
which did not provide him with the opportunity for pastoral guidance was affirma-
tively prohibiting the free exercise of his religion." Abington School Dist. v.
Schempp, 374 U.S. 203, 309 (1963) (Stewart, J., dissenting). Also, Justice Douglas
has pointed out that the same First Congress which wrote the first amendment also
provided for chaplains in the armed services. Engel v. Vitale, 370 U.S. 421, 437, n. 1
(1962) (Douglas, J., concurring). State courts have reached similar conclusions.
See, e.g., Rudd v. Ray, 248 N.W.2d 125 (Iowa 1976) (salaried chaplains and religious
facilities at state penitentiary within zone of permissible accommodation of free
exercise principles).

Compare Voswinkel v. City of Charlotte, 499 F. Supp. 588 (W.D. N.C. 1980), hold-
ing that an agreement between the City of Charlotte and a local church, whereby
the Church agreed to furnish the City with the services of a minister to serve as a
"full-time" police chaplain, violates the establishment clause.
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ancing. What is the interest infringed upon here?
Religion is not politicized. Politics is not religionized.
And religious liberty is not impeded. It is not for the
courts to strike down a law which is objected to on reli-
gious grounds simply because they think the law un-
wise.

P: Religious liberty could be impeded in the long run in this
case.

H: Do you seriously expect Black Muslims to convert to
Christianity-or even become less faithful Muslims-be-
cause Qurans are available on a loan-only basis?

P: Perhaps not, but as you pointed out earlier, that is a
consideration relevant to the balancing test, not to the
determination as to whether to balance.

H: Yes, you're right. Let's be clear on this: the decision
whether to balance will be based on the finding of an ef-
fect of the sort arguably guarded against by the religion
clauses. The balancing test then looks more to the mag-
nitude and nature of the offending effect.

P: Precisely.
H: How strong a governmental interest will prison officials

have to show to support their loan-only policy?
P: As the word "balancing" itself suggests, the showing the

state must make to sustain a law against an establish-
ment claim will depend on how close the alleged viola-
tion is to our core notion of what is protected by the
Establishment Clause. The closer it is to the center, the
stronger the government's interest must be.

H: Balancing is like most things in life: easier said than
done. But be done with it. What is your decision?

P: Judgment for the Black Muslims. When the government
acts in order to avoid violating the Free Exercise Clause,
then it must move with an even hand. It may not in se-
curing free exercise for one, ignore the free exercise of
another.

H: I liked your inclination better. I suppose that you'd
insist that a prison employing a full-time Christian min-
ister must also employ full-time spiritual advisors for
every other religion represented amont the prisoners-
part-time simply would not do.

P: Not necessarily. The state's interest in the efficient
allocation of its resources would then be much stronger
than it was in the first case. That's the beauty of balanc-
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ing-it's so sensitive to changes of fact. Should we try
another problem?

H: Let's. You pose this one.
P: Every December in towns all over the country nativity

scenes are constructed on publicly-owned land and pub-
lic school children participate in Christmas programs.
These are examples of state support for what is-for
most people-in part a religious celebration. Is a town
forbidden by the Establishment Clause from erecting a
nativity scene or sponsoring a Christmas program in its
public schools?

5 '

H: I ask for one problem and you toss me two. I'm not so
good of a juggler as to be able to deal with both at once.
Let me set the issue of Christmas programs aside while I
first deal with the question of the nativity scenes on pub-
lic property. But that can't be done until more facts are
supplied.

P: What would you like to know?
H: Was the creche purchased with state or private funds?
P: Private. It is the property of a local church.
H: Was there any rental charge for use of the public space?
P: None.
H: Was the space available on the same terms for any

organization which might want to erect any sort of dis-
play?

51. The questions asked by Patton have recently been answered by two federal
courts. Citizens Concerned for Separation of Church and State v. City and County
of Denver, 481 F. Supp. 522 (D. Colo. 1979), considered the constitutionality of main-
taining a nativity scene purchased with public funds on public property. The City
of Denver argued that the nativity scene served its secular interests of drawing peo-
ple into the downtown business district and improving the city's national image.
Plaintiffs argued that the nativity sceme caused non-Christians to feel "discomfort",
"anger", "fear", and being "left out". The court concluded that the commercial and
public relations benefits to Denver were incidental to the primary religious effect
and that political divisiveness promoted by the display meant that there was exces-
sive government entanglement with religion. On appeal, the Tenth Circuit found
that Citizens Concerned had failed to establish its standing. Citizens Concerned
for Separation of Church and State v. City and County of Denver, 49 U.S.L.W. 2206
(10th Cir. 1980). Also, in Allen v. Morton, 495 F.2d 64 (D.C. Cir. 1973), the Christmas
Pageant of Peace, particularly the inclusion in the pageant of a creche, was found
unconstitutional because federal officials participated in planning and organizing
committees, although there were no federal funds involved. Florey v. Sioux Falls
School Dist., 619 F.2d. 1311 (8th Cir. 1980) upheld school board rules which allowed
music, art, literature, and drama having religious themes or basis to be included in
the school curriculum if "presented in a prudent and objective manner and as a
traditional part of the cultural and religious heritage of the particular holiday". A
dissenting judge argued that the rules, particularly to the extent that they permited
the presentation of Christmas assemblies, had a primary effect that advanced or
inhibited religion. Id. at 1320-30. (McMillian, J., dissenting).
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P: Hmmm. I understand the importance of your question.
If the space was available to all organizations-religious
as well as non-religious--on an equal basis, then the
case should not raise a substantial Establishment
Clause question.5

2

H: That's right. No more so than were the fire department
to put out a fire at the Methodist Church.

P: Well, I'm certainly not going to give you a problem as
easy as that. Let's assume that permission to use the
public space was only granted for the nativity scene.
Various religious and non-religious organizations had
sought permission to use the space, and permission was
in all other cases denied.

H: Now the case is clear enough. Had the law provided that
the public space was reserved exclusively for use by reli-
gious organizations, or for use by one religion in particu-
lar, the effect of the law would have been much more
significant than it is in this case. Balancing is different
for each case: one sect usage--big problems; general re-
ligious usage-substantial problems but not quite so big;
nativity scene only-fewer problems yet.

P: Am I to infer that you think in this case the town's
interest is strong enough to sustain the erection of the
nativity scene? Frankly, Halliday, you're going to have
to go some to convince me.

H: Surely you do not think that the erection of a nativity
scene is a significant threat to religious liberty? There's
nothing coercive about what the town has done; anyone
bothered by the sight of a creche is free to look the other
way. Moreover, the nativity scene's location on public
property is not likely to cause conversions to Christian-
ity. You know, Patton, a person who would seek the re-
moval of the nativity scene during the Christmas season
reminds me of the Grinch in the Dr. Seuss classic.5 3

52. See, e.g., Niemotko v. Maryland, 340 U.S. 268 (1951) (discriminatory barring
of religious groups from public property may itself be a violation of first and four-
teenth amendment guarantees). See also Vincent v. Widmar, No. 80-1048 (8th Cir.,
Aug. 4 1980), finding an establishment clause violation where a University regula-
tion denied the use of campus facilities to campus religious organizations when
those facilities were made available to all other student organizations.

For a discussion of Florey and Widmar, see Constitutional Law--Eighth Cir-
cuit Survey, 14 CREIGHTON L. REv. 1064, 1079 (1981) (Issue 4).

53. Halliday's reference to the Grinch indicates that he may have read a col-
umn by George Will condemning a court decision which ordered the removal of a
nativity scene located on public property in Denver. Will, Using Law to Turn Out
Lights, K.C. TimEs, Dec. 25, 1979, at p. 19a.
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P: I'm no friend of the Grinch, but doesn't the
Establishment Clause ever protect the Grinch from hav-
ing to view religious symbols-at least where there is no
outweighing secular interest.

H: But there is an outweighing secular interest!-and an
important one, too. There's an interest in sparing the
public the monotony of "enforced symbolic sterility in
public space. '54 Nativity scenes, Christmas lights, and
school Christmas programs are cherished traditions in
most communities. Reinforcing the traditions of the
community, adding emphasis to the rhythm of the sea-
sons-these are surely secular interests outweighing
whatever slight non-secular effect the town's action
might have.

P: The effect on religious liberty may not be as insignificant
as you suggest. Imagine a non-Christian who must walk
past the nativity scene every day on his way to work.
Each time he passes, he is reminded again of the minor-
ity status of his religion.

H: Is that such a terrible thing to endure? It is only one of
dozens of such reminders he is likely to have on a given
December day-and most of the reminders will not be
the result of governmental action.

P: If you are unimpressed with the alienating impact on
people of nativity scenes on public property, I hope you
will be more sensitive to the effect that Christmas pro-
grams may have on non-Christian school children.

H: I am indeed, Patton. The decision of a student not to
participate in a public school Christmas program may
well add to the distance between the student and his
peers. Who knows how a young student's attitude to-
ward his religion may be affected by such an experience?
No, I wouldn't say that Christmas programs have an in-
substantial impact on religious liberty.

P: So you'd come to the opposite conclusion on this
constitutional question?

H: No, I'm not sure I would. The secular interests are
stronger here, too. For many parents and children, these
programs are a very important and enjoyable holiday
tradition. I would not easily be persuaded that a volun-

54. Id. (quoting Peter Berger and Rev. Richard John Neuhaus, co-directors of
the Mediating Structures Project, sponsored by the American Enterprise Institute).
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tary Christmas program violates the Establishment
Clause.

P" But you would have no trouble finding a violation if
participation in the program were mandatory?

H: None at all-at least, if the program included a number
of religious songs or some religious pageantry.

P: In the case of a non-mandatory program, would the ratio
of religious songs to non-religious songs likely to be a de-
cisive factor?

H: Probably not-so long as the program includes some
religious songs, of course. A program including only
songs like "Frosty the Snowman" and "Jingle Bells"
would not raise significant constitutional questions. The
degree to which the program, taken in its entirety, is
likely to reinforce a particular set of religious convictions
is certainly a legitimate factor in the balancing analysis,
however. I just don't think that the effects of participa-
tion are as important as the effects the program has on
the students who choose not to participate.

P" The relevant constitutional concern is not that the non-
participating students are made to feel left out, but
rather that this feeling may cause them to reevaluate
their own religious beliefs. You fear, as I understand it,
that some students may not resist temptation to gain
greater peer acceptance by bringing their beliefs into
conformity with the Christian beliefs held by most of
their friends.

H: That's right. For that reason, it is relevant whether or
not the Christmas program being challenged includes
Hanukkah songs or the songs of other religious faiths
represented in the student body.

P: Let's stop here a minute, Halliday. A nativity scene
reminds non-Christian passers-by of the minority status
of their religion. That, you said, was a relevant constitu-
tional concern, albeit one that was close to de minimus.
A Christmas program sets the non-participating student
apart from his friends. This you say is a fairly significant
constitutional concern. Someone might ask you this:
might not these effects be welcome? Much good can
come from helping an individual--especially a child-
learn that he is different.

H: That's a cold point, Patton-are you serious? I'm not
sure that the state has a strong interest in impressing
individuality in this way. And even if it does, we must
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not ignore the unwanted consequences of state actions
which may accompany these desirable effects.

P: The world is a cold, cruel place. What's your answer?
H: I think that the constitutionality of most Christmas

programs should be upheld, but the need for case-by-
case balancing is clear.

P: What do you mean by "case-by-case balancing"? To
what extent do the facts of an individual case, in all their
particularity, enter into your balancing? For example,
would you normally consider the personalities of the
teachers and students involved?

H: You know what a thorough-going balancer I am, Patton.
P: Indeed I do, Oh Son of Harlan.
H: Therefore, how much balancing we do should itself

depend on a balancing analysis. We should weigh the
costs of utterly individualized balancing-like uncer-
tainty-against its incremental benefits. Excessively
particularized decisions fail to provide the guidance
which lower courts and litigants need.

P" What does that mean for Christmas programs?
H: I think that the courts should usually look only at the

character of the program. Of course, there may some-
times be a need to look closer-it all depends on the
facts.

P: It's your pitch.
H: Are you ready for a curveball? A high school offers a

course in transcendental meditation...
P: -An elective course?
H: Yes. The course is taught by teachers specially trained

by an organization whose objective it is to disseminate
the teaching of the "Science of Creative Intelligence-
Transcendental Meditation." The textbook used was de-
veloped by the founder of the movement. Students are
each given a personal "mantra" at a ceremony.55

P: Where was this ceremony held?
H: The ceremony was held on a Sunday in a building

located off the school premises. It consisted of chanting,
rituals, and the like.

P: What was the nature of the chanting?
H: I'm not sure, and neither were the students, because the

55. The problem posed by Halliday was recently considered by the Third Cir-
cuit Court of Appeals in Malnak v. Mararishi Mahesh Yogi, 592 F.2d 197 (3d Cir.
1979). The court held that SCI/TM was a religion and that the sponsorship of the
elective course by New Jersey violated the Establishment Clause.
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chants were in Sanskrit. I can tell you that the students
were told the chants had no religious meaning. In fact,
the organization training the teachers insists that the en-
tire course is without religious content-they say that
transcendental meditation is not a religion, but rather a
concentration technique.

P: Are they right?
H: That, my friend, is the question I am asking you to

answer.
P: We defined religion in a couple of ways earlier on, and

agreed that anything which qualified under either defini-
tion would be counted as a religion. After discussing
some of these cases and pondering their ramifications, I
wonder if "religion" is subject to any better definition
than "obscenity"--"You know it when you see it." Still,
even the know-it-when-you-see-it test fails me here. I
need more facts. Do you know anything more about
SCI/TM?

H: All I know is what I read in the Reporter, but I'll do my
best. They say the Creative Intelligence is at the basis of
all growth and progress. They say that transcendental
meditation is a means for getting in contact with the im-
pelling life force, and that so doing will bring inner con-
tentment. They even say that the fundamental aspects
of their ideas are all-pervasive: "in" such things as the
changing of the seasons and the wings of a butterfly.
SCI/TM is said to provide the way to full self-realization
and oneness with the underlying reality of the universe.

P: What do the adherents to this view say? Do they call it a
religion?

H: No, they say it isn't a religion.
P: Usually, the definition of religion is important in Free

Exercise cases, where people are seeking an exemption
from application of the law. In Establishment Clause
cases like this one, people will try to avoid having their
beliefs categorized as religious, because they won't want
to be ruled out as a beneficiary of government; largesse.

H: I guess that's right.
P: I was initially inclined to say that it was not a religion

when you first outlined the case to me, but now I think it
probably is. It certainly seems to share the sort of basic
concerns of your definition of religion. And on my defini-
tion it resembles the paradigm pretty closely-at least
by analogy. There are rituals; there's a sense of other-
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ness; there's a sense of the underlying or over-arching.
Do you think SCI/TM is a religion, Halliday?

H: You have to decide whether SCI/TM is a religion; I don't.
My approach requires only that I look at the effects of
offering this course, and determine whether they are the
sort of effects the Establishment Clause should prevent.

P: I'm not sure your job is any easier.
H: It's not so much that it's easier-it's better. For you, a

determination that SCI/TM is a religion is likely to be
dispositive. You'd have little justification for distin-
guishing between a state-sponsored puja ceremony and
a state-sponsored Catholic mass. Once you've decided
SCI/TM is a religion, then the state could not promote it
without an outweighing non-secular interest. And I
gather from your earlier comments that a state's claim
that it has an interest in maintaining affirmative action
programs for fringe religions would not do. On the other
hand, were you to find SCI/TM not to be a religion, the
course here in question would no more pose Establish-
ment Clause problems than would courses in mathemat-
ics or basketweaving.

P: I'm not sure I like being told how I should decide cases.
But I must admit you are right. Religious training in the
public schools would fall within my idea of an "establish-
ment." And if SCI/TM falls within my definition of "reli-
gion", then we have religious training going on here. But
why is your approach-as you so modestly put it--"bet-
ter"?

H: Because it's not so self-limiting. State support of what is
clearly a religion is more threatening to values underly-
ing the religion clauses than is state support of what is
only arguably a religion. My approach recognizes that
fact; yours doesn't. For me, the required showing of gov-
ernmental interest will depend in part on how closely
the SCI/TM approximates the type of religion whose
promotion by the state poses the greatest threat to reli-
gious liberty. I ask, does SCI/TM have significant polit-
ical influence? An organized clergy? An absolute moral
code? If it lacks all these things-as I suspect that it
does-then I would probably find state interests strong
enough to support the inclusion of an elective SCI/TM
course in a high school curriculum.

P: Am I to conclude that you would distinguish between an
elective high school course on Christian Doctrine and an

19811 1295



CREIGHTON LAW REVIEW

elective high school course in Transcendental Medita-
tion?

H: I'll plead guilty to that. Moreover, I'd distinguish
between an elective high school course on Christian
Doctrine and an elective college course in the same sub-
ject. The latter probably should be permitted.

P: No one will ever accuse you of being dogmatic--except
of being dogmatic in your insistence on balancing, that
is.

H: The age and background of those affected by govern-
mental promotion of a religion--or religion generally-
should be an important consideration in our balancing.
The Lord's Prayer may be permitted to open a session of
Congress, but not a third-grade class.5 6 Not only will the
non-secular effects be different in the two cases, but also
the strength of the government's secular interests as
well.

P: Do you think, Halliday, that state support of "scientific
atheism" poses a serious constitutional question under
the Establishment Clause?

H: You are thinking, perhaps, of situations like the teaching
of the theory of evolution in high school biology
courses?

57

P: Well, I'm not sure that that example puts the issue
squarely before us. I think we would both agree that the
theory of evolution has little in common with those be-
lief systems which we agree are religious.

H: Yes, we're together on that. It's an isolated theory which
is consistent with many religions-including many
forms of Christianity. But the Establishment Clause
should protect people from government action which in-
hibits their religion just as surely as it protects against
government action which aids it.

P: Obviously. Government aid to any one religion will
usually have the effect of inhibiting, at least marginally,
most other religions.

H: Yes, and some government actions inhibit certain

56. Recognition of the fact that the age of the audience should be a constitu-
tionally significant factor is not new. See, e.g., Abington School Dist. v. Schempp,
374 U.S. 203, 252-253, 299-300 (1963) (Brennan, J., concurring).

57. The Supreme Court has invalidated an Arkansas statute prohibiting teach-
ers in public schools from teaching the theory of evolution. Epperson v. Arkansas,
393 U.S. 97 (1968). See Note, Freedom of Religion and Science Instruction in Public
Schools, 87 YALE L.J. 515 (1978).
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religious beliefs without advancing any others. Consider
the teaching of evolution, for example. It may not signifi-
cantly advance the "religion" of scientific atheism-as-
suming for now that scientific atheism may be a religion
for first amendment purposes-but it is flatly inconsis-
tent with the beliefs of many Fundamentalists, and
therefore is impliedly critical of their particular religion.

P: So you say the teaching of the theory of evolution does
raise an Establishment Clause question? Halliday,
you're certainly full of surprises.

H: The question's being raised all the time; my answer
should come as no surprise. I think that in virtually all
cases the state's interest in educating students about an
important theory, widely-accepted in the scientific com-
munity, would outweigh the relatively slight non-secular
effects resulting from the theory's implicit criticism of
literal truth of Genesis.

P: You say in "virtually" all cases?5 8

H: I think it is possible to dream up a case where an
instance of the theory of evolution goes beyond an im-
plied criticism of other theories of creation and crosses
into a direct criticism, or even ridicule of, alternate theo-
ries. In that case, the non-secular effects of the govern-
ment action would be more serious.

P: And the State's secular interest in direct criticism of the
Genesis' version of the creation is very weak-close to
nonexistent.

H: Yes. And school boards aren't likely to be unaware of
that fact.

P: Given what we've just concluded, it occurs to me that we

58. At this point Patton and Halliday digress and discuss a case Patton says
was presented to him by his grandmother, a former elementary school teacher. It
seems this lady frequently taught penmanship by requiring the pupils repeatedly
to write verses from both Testaments. Her express theory was that if her charges
were going to have to perform this exercise, they might as well use uplifting and
morally worthy material. Both Patton and Halliday seem inclined to think that
Grandmother's enterprise is mildly suspicious on its face, from a constitutional
point of view, especially since there is considerable secular material which would
serve the same purpose if used. Both are inclined to agree that the use of some
sentences from the Bible is more problematic than others. In particular, they
thought that using the first part of the first chapter of John should probably not be
permitted while Romans 12:14 should be permitted. Halliday further argued that if
such sentences as Romans 12:14 were forbidden this sort of use, then all even
nontheological sentences scribed by writers known to be theological apologists
would have to be eliminated from public instruction. Both Patton and Halliday re-
gard this conclusion as a reductio ad absurdum of the view that no Bible verses
could be legally used for extrinsic purposes in public instruction.
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can avoid facing the question of whether "scientific athe-
ism" is a religion. Any state attempts to advance athe-
ism have the effect of causing people to lose or
reevaluate their faith-an effect we see the religion
clauses as guardians against. Thus, we will always have
a proper case for invoking our balancing analysis.

H: I'm not so sure we can avoid deciding the question,
Patton. Consider our shared interest in having govern-
ment undertake actions which will encourage the flour-
ishing of conscience. Those actions will have the effect
of weakening belief in non-religiousity.

P: I see what you mean. We will have to decide whether
the inhibition of atheism or agnosticism is an effect of
the sort the Establishment Clause was meant to prevent.

H: Let's think back to our discussion of what constitutes a
"religion." Does "scientific atheism" share the charac-
teristics we identified as being central to the concept of
religion embodied in the religion clauses?

P: Of course not, Halliday. Atheism is the antithesis of reli-
gion. It doesn't conform to either of our definitions. It is
the rejection of the holy, although it need not be the re-
jection of the mysterious or of the non-rational. Remem-
ber Santayana.5 9 The only possible way atheism could
be considered a religion is by the way of the method of
analogy on my definition of religion. However, on my
theory of analogy, atheism would still not qualify as a
religion, since it lacks terribly important characteristics
which religion has.

H: And besides, isn't it an awareness of the vulnerability of
beliefs rooted in the holy-the mysterious, or whatever
term you choose to use-that underlies the Establish-
ment Clause? Belief systems based wholly in the ra-
tional are less in need of protection from the power of
state.

P: I'm not sure I fully accept or even understand your
argument. Are you saying that government inhibition of
atheism is consistent with the first amendment's pur-
pose of encouraging religious pluralism? Rather than
being a flower in the garden of religious, atheism is a
weed threatening the flowers which the Establishment
Clause was meant to protect?

59. See, e.g., G. SANTAYANA, SKEPTICISM AND ANIMAL FArrH (1923). See T.
SPRUGGE, SANTAYANA (1974).
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H: Your metaphor of the garden of religious pluralism
indicates you really do understand my argument.
Weeds will keep appearing regardless of our efforts;
flowers must be protected.

P: Might not weeds serve a useful purpose? They force us
to mind the garden.

H: Yes, I think so. And the quality of the soil is a far bigger
concern than weeds. I think, however, that we're carry-
ing this metaphor too far.60

P: Let's get back to our examples, then. In view of our con-
clusion that "scientific atheism" is not protected by the
religion clauses, aren't we driven to concede that a state
might, for example, require that all public employees de-
clare some religious faith or other?61

H: We must remember that the religion lauses aren't the
only clauses in the Constitution which protect civil lib-
erties. Both the Free Speech Clause and the Equal Pro-
tection Clause have relevance to the problem you pose.
As you know, the Supreme Court has found-rightly to
my way of thinking-the Free Speech Clause to prohibit
a state from requiring persons to renounce certain polit-
ical beliefs as a condition of employment.62 I have no
doubt but that the Speech Clause should reach your
case as well.

P: Would this be a free speech case too? A judge decides to
award custody of a child to a parent claiming religious
beliefs over the other parent who admits to being an
atheist. The decision rests on the judge's conclusion
that a religious home is better for the child than a non-
religious home environment.

H: Yes, I think it would be a free speech question-and a
difficult one. That is not to say that Establishment
Clause issues are not also present. Whether the deci-
sion is constitutional will depend on whether the state's
interest in securing an environment conducive to the
child's religious growth outweighs the burden on first

60. We speculate that Halliday and Patton had recently read Being There by J.
Kosinski (1970).

61. Torcaso v. Watkins, 367 U.S. 488 (1961), held that a Maryland law requiring
a declaration of belief in God as condition to employment as a notary public was
unconstitutional. The issue raised by Patton is not identical to the issue faced in
Torcaso, where monotheistic beliefs, not merely religious beliefs, were required by
the state.

62. See, e.g., Keyishian v. Board of Regents, 385 U.S. 589 (1967).
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amendment interests-specifically the discrimination
based on the nature of one's belief.

P: Would you use the same analysis if the decision were to
award custody to a Christian parent over a Buddhist par-
ent on the grounds that a child will be better adjusted
and happier as a Christian in this, a predominately
Christian society?

H: You know, there is something about judicial inquiry into
the nature and intensity of a person's religious beliefs
that is very troubling. If the inquiry goes beyond a de-
termination as to whether the person sincerely holds re-
ligious convictions it will inevitably pull the court into a
miserable thicket of problems. The court would throw
up sixteen of its eighteen hands and in near unison ex-
claim "excessive entanglement!" Are Christian children
happier than Buddhist children? Is it better that we add
to the rolls of Catholicism or Protestantism? Attempts
by officers of the state to answer questions like this
threaten interests which the Establishment Clause pro-
tects.

63

P: Does identification of an "entanglement" concern end
the analysis?

H: And forego our balancing? Never.

TAPE VII: [BACK TO SQUARE ONE]

H: Patton, we've been able to agree on a lot of practical
matters, although we have much less agreement at the
theoretical level. I'd like to try out an idea o:n you.

P: Sounds like an idea designed to end practical
agreement.

H: It might.
P: Let's hear it.
H: We both agree that securing informed commitment to

fundamental values is a socially desirable goal.
P: That's right.
H: And we both agree that given our place in history broad

social action requires governmental involvement.
P: Right again.

63. State courts which have considered the constitutionality of basing child
custody awards on the religious needs of the child or beliefs of the parents have
reached different results. Compare Bonjour v. Bonjour, 592 P.2d 1233 (Alaska 1979)
(holding that courts may consider the "religious needs) with Waites v. Waites, 567
S.W.2d 326 (Mo. 1978) (holding that no judicial officer of the state may determine
child custody based on the beliefs, doctrine, or tenets of religion of either parent).
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H: And finally we agree that Establishment Clause
violations are to be determined by applying a balancing
test.

P: Third time right.
H: In the light of all this agreement I propose that the

Establishment Clause does not prohibit certain forms of
direct state aid to religious institutions. For example,
suppose aid to be made available to any religious institu-
tion-say, a religious school-which meets either of our
two definitions.

P: My toes are curling in my shoes and my palms are
beginning to sweat.

H: Look, fundamental and informed commitment to values
cannot come unless people are thoroughly educated to
see all problems in value terms. People must be trained
right from the start to see value dimensions in every-
thing. This requires an entirely new approach to educa-
tion. Probably, religious schools are now in the best
position to try to do this. And certainly, teachers would
have themselves to be educated and sensitized to seeing
the value dimension in whatever it is that they teach.
This would require interim teacher training programs
for those already in the field, and it would mean that
teacher education as now conceived would have to be re-
thought.

P: I don't see a necessarily religious element in all this.
You are simply demanding that the moral be accented in
all things.

H: Yes, but only in part. The values that I think we both
want to see secured are not simply moral values. Some
of them are specifically religious. For example, the
sense of sacredness, the sense of reverence, the sense of
mystery. Each of these are important in my definition of
religion.

P: And I guess under most circumstances they will be
important in mine as well.

H: In that case, you must acknowledge that I'm not simply
suggesting a moral reformation of American education
but a genuine revolution which would offend the Estab-
lishment Clause as presently conceived.

P: Yes, I guess I would have to concede that. And I think
that I would want to argue that your revolution is not on
balance a good thing from the point of view of the Estab-
lishment Clause.
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H: How can you say that?
P: My reasons are really two. First, I do not trust the pas-

torate and their fellow travelers. When they get close to
power they tend to be oppressive. Zossima, who is in
many ways the hero of The Brothers Karamazov, said
that he saw no reason why people should expect monks
to be better than people in the world. In fact he thought
they might in general be worse; after all, it was they who
thought themselves in need of an intensive and exclu-
sively religious vocation. 64 I guess I have something of
the same feeling about many members of the clergy.
Second, I think that the secular life is an important part
of the pluralistic mix that I want to see in the end. I can-
not think of anyone who had a greater communion with
fundamental values than Jeremey Bentham and John
Stuart Mill, different men to be sure, but secular the
both of them. I am worried that your program would dis-
courage leading those sorts of lives.

H: Patton, I did not know that you were the victim of
virulent anti-clericism. I myself reject this "ism" and
find it unfounded.

P: Well, I find your hesitancy naive.
H: Also, my program does not exclude either Benthamism

or secular moral thinking in general.
P: Right. There is no technical exclusion. However, there

is a great danger of implicit oppression.
H: Oppression! But don't you see that by excluding all

points of view together and by excluding the sacred from
the educational process entirely you are impliedly tell-
ing young people that the sacred dimension of life is not
important.

P: Yes, I recognize that that's a problem.
H: Look, aren't you just being inconsistent? You claim you

want life-deepening values to be more pervasive in our
society, but you oppose what appears to be the only way
to get there.

P: First, Halliday, your proposal is not the only way to get
there. I have heard you argue that one way to inculcate
almost all the kinds of values we want, including a sense

64. The editors have not been able to locate a citation for the remark Patton
attributes to Zossima. However, he may be right, since THE BROTHERS KARAMAZOV
(Dostoevski, trans. C. Garnett (1950)) is 940 pages long. Further, this sort of view is
consistent with the history and character of this great ascetic. See Alyosha's biog-
raphy of Zossima included by the narrator as part of chapter 1, part 2.
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of the sacred, is to heighten ecological consciousness.
Second, I warned you a long time ago that I thought that
there would be a lot of side-consequences to governmen-
tal action in this area which would have to be consid-
ered. I agreed not to raise side-consequences earlier so
we could get a positive view spelled out more or less
fully, but the time has come to resurrect what I think are
dreadful side-consequences.

H: Let me take your points one at a time. I don't think that
heightening sensitivity to the natural order is really an
alternative to a kind of overall program that I'm sug-
gesting. First, the focus on ecology is only one way to
approaching the sacred, and an oblique one at that. Not
everyone will share the affection we have for the red-
wood. I think a famous politician once even remarked,
"you've seen one, you've seen them all." Second, I don't
think that ecological consciousness, no matter how high,
could possibly create the sort of mediating institutions
you pointed out were a good thing. With regard to your
second point, I just don't think that the side-conse-
quences you described-and they would be dreadful if
they came about-are in the offing. First, I don't think
the clergy and their constituency are as dangerous a
gang as you seem to think, and second, even if they are
somewhat untrustworthy, that can be protected against
by means of legislation, administrative ruling, and if nec-
essary, judicial decision.

P: Bunk. You open the door, and you will have an
interconnection--especially at the local level-between
the leading parsonages and the important personages
that will simply be too complex to be unravelled by any-
thing short of another revolution in legal theory.

H: I just can't see it. Obviously, we're at an impasse here.
Let me ask you this, Patton: were it not for these side-
consequences about which you had become so agitated,
that is, if I could convince you-and I'm not sure that I
can-that these side-consequences would not come
about, then would you accept my positive suggestion?

P: I don't think so, although I'm not quite sure. I am very
worried about implicit non-nefarious pressure on people
who are attempting to construct a reflective secular life.

H: But I just said that my view does not require the deletion
of secular modes of thought from either the teacher
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training program or the subsequent classroom discus-
sion.

P: I understand that, but insofar as the central focus is on
sacred rather than the moral, a secular approach to life
is naturally displaced. Now we both agree that a society
secularized in toto is boring and otherwise undesirable.
However, I think that the secular life is worth living-at
least for some-and the possibility should not be
pinched.

H: No pinches intended.
P: I just don't agree with you. And I think the politics of

our society would put the pinch in, even if the logic of
the program doesn't require it.65

H: So, in the end, your view is that preserving the
possibility of a reflective secular life is more important,
on balance, than undertaking a vast program which
might regenerate communion with life-deepening val-
ues.

P: I guess I would have to agree to that.
H: Then we're back to square one.

The End

65. The conversation between Halliday and Patton occurred some time before
the activities of the "Moral Majority" undertaken during the 1980 campaign. We
speculate that Patton may have crowed over the dangers inherent in such activities.
Halliday's reaction is more difficult to predict; we think that although he would
probably describe Patton's fears as "exaggerated", he would likely have admitted to
sharing Patton's concern. One thing is fairly certain, however- Halliday would
steadfastly maintain that his program for a reinvigoration of life-deepening values
would be no more likely to result in strengthening the political grip of the Moral
Majority-type organizations than would following Patton's decision to back away
supporting any non-secular modes of classroom training.
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