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INTRODUCTION

There are few areas in the law today which are developing as
rapidly as that concerned with medicine. From traditional issues
like the structure of the doctor-patient relationship to the exotic
questions of asexual and in vitro reproduction, the law is under
great stress to match its historical concepts to the accelerating
pressures of institutional change and technological innovation. A
dominant concern within this legal arena is the concept of patient
rights and that concept's application to the many contemporary ex-
pressions of health care.

At the same time that lawyers and legal theorists are strug-
gling with these jurisprudential and practical issues, philosophers
have been attempting to clarify the very notion of a right and to
supply a moral and political defense of the concept. This is not a
new philosophical issue but it is one which has received renewed
attention in this post-positivist period in English language philoso-
phy.

We propose to unite some of these concerns in what follows.
First, we will attempt to provide a legal overview of some of the
most usual and important rights which a contemporary hospital
patient enjoys. To provide such a perspective in this legally com-
plex field without an a priori imposition of structures, we will de-
scribe the legal rights of a hypothetical hospital patient moving
through a rather typical series of encounters in the modern hospi-
tal from the emergency room and hospital admission through
treatment and up to hospital discharge. An additional benefit of
this approach is that it will allow us to underscore the philosophi-
cal points we will make about the concrete and dynamic character
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of human rights. After we have described these legal rights, a phil-
osophical analysis and defense will follow composed of these
parts: an articulation of the meaning of a right, the outlines of a
moral argument for the necessity of such a notion, an analysis and
defense of the claim that special rights arise for a person as a pa-
tient in a hospital, and finally some concluding remarks on the
political and social significance of the patient rights movement.

LEGAL RIGHTS IN THE HOSPITAL

For most of us the hospital is an unavoidable institution. We
enter it quite often under the worst of circumstances: in peril for
our lives, in pain, with great anxiety, with a sense of helplessness.
Under such conditions, it is imperative that as potential hospital
patients we understand our legal rights. We ought to know what
liberties we can rightly claim in the hospital, what medical goods
and services we can justly demand, and what status must be ac-
corded to us by force of law.

Understanding just what these legal rights of hospital patients
are is not an easy task. It requires an interpretation of recent court
decisions and legislation at the state and federal level. Because of
the jurisdictional issues inevitably raised by a legal system such as
ours and by the very fact that legal interpretation is required at
every stage, caution must be expressed at the outset of any con-
temporary discussion of hospital patients' rights. What we isolate
in the following can best be regarded in any given case as a pa-
tient's probable legal rights. Furthermore since an indefinite range
of legal matters may arise within the walls of a hospital, not every
legal right obtaining in a hospital is one's right as a hospital pa-
tient. In order to focus most directly on what one's rights are as a
patient, we propose to follow the course of a hypothetical hospital
patient through a series of not atypical events, determining, where
appropriate and so far as we can, what are that representative pa-
tient's rights at legally critical moments. We hope that this genetic
approach will allow us to isolate the most important and obvious
legal rights of today's typical hospital patient.

Let us suppose that our hypothetical patient is a competent
female adult and because of a serious accident is in need of emer-
gency medical treatment. Does she have an unqualified legal right
to treatment at the nearest hospital emergency room? Must she
have her personal physician's consent before she can be treated?
Does she have a legal right to emergency treatment regardless of
ability to pay for it?

Most U.S. courts recognize our injured patient's right to emer-
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gency treatment if a true emergency exists and the hospital has
emergency facilities.' The legal trend is toward holding the hospi-
tal responsible for providing emergency care to the public. 2 In Wil-
mington General Hospital v. Manlove3 the court held a hospital
negligent for refusing to treat an infant (who subsequently died of
bronchial pneumonia) 4 because the child's physician could not be
contacted by the nurse operating the emergency room. The
Supreme Court of Delaware wrote, "that liability on the part of a
hospital may be predicated on the refusal of service to a patient in
case of an unmistakable emergency, if the patient has relied upon
a well-established custom of the hospital to render aid in such a
case."5 It is likely then that our patient has a right to emergency
care even if her personal physicial cannot be reached.

It is doubtful whether the hospital may demand that our emer-
gency patient demonstrate her ability to pay. One state supreme
court has written: "It would shock the public conscience if a per-
son in need of emergency aid would be turned down at the door of
a hospital having emergency service because the person could not
at that moment assure payment for the service."'6 Some state leg-
islatures have adressed this problem and have stipulated how and
when persons may enter into agreements for payment of emer-
gency treatment charges. 7 It would appear in general that our pa-
tient has the right to emergency treatment regardless of her ability
to pay. In fact, even if she were a non-resident alien she could not
be denied emergency care without due cause according to a recent
Arizona Supreme Court decision. 8

Suppose now that our patient's condition has been stabilized

1. G. ANNAS, THE RIGHTS OF HOSPITAL PATIENTS 37 (1975). We gratefully ac-
knowledge our debt to George Annas. Much of what follows in his section may be
thought of as an updating of his important work.

2. 4 MEM. ST. L. REV. 108, 117 (1973-74).
3. 54 Del. 15, 174 A.2d 135 (1961).
4. Id. at -, 174 A.2d at 136.
5. Id. at-, 174 A.2d at 140. Other cases however have found no hospital liabil-

ity in the absence of an emergency. See Hill v. Ohio County, 468 S.W.2d 306, 309
(Ky. 1970); Fabian v. Matzko, 236 Pa. Super Ct. 267, -, 344 A.2d 569, 572 (1975).

The emergency room patient may also have the right to be seen by a physician.
The standards for emergency departments formulated by the medical profession
itself call for diagnosis of emergency room cases by licensed physicians. One au-
thor has argued that it would be entirely appropriate for the courts to apply this as
a legal standard. Powers, Hospital Emergency Serice and the Open Door, 66 MICH.
L. REV. 1455, 1485 (1968).

6. Mercy Medical Center of Oshkosh, Inc. v. Winnebago County, 58 Wis.2d 260,
-, 206 N.W.2d 198, 201 (1973). See also 1974 Wis. L REV. 279.

7. Cal. Health and Safety Code, § 1407.5 (West 1970); New York Public Health
Law, § 2805-b (1) (1973).

8. Guerrero v. Copper Queen Hosp., 112 Ariz. 104,-, 537 P.2d 1329, 1331 (1975).
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in the emergency room but that she now needs extensive non-
emergency hospital care. Does she have the right to be admitted
to a hospital?

The general rule in the United States is that there is no consti-
tutionally guaranteed right to health care9 and therefore a hospital
may legally refuse to admit our patient, especially if it is a private
hospital.'0 A hospital may screen those who seek admission and
require a down-payment or evidence of health insurance." On the
other hand, our patient has the right not to be denied admission on
the basis of her race, color, or national origin, 12 nor on the basis of
durational residency requirements. 13

Let us now suppose our patient is successfully admitted to a
hospital. After a series of diagnostic tests she is told by her physi-
cian that further treatment is necessary to correct her condition.
Does she have a right to full disclosure of the procedures to be
used and the risks entailed by them before she gives her consent
to treatment?

The many legal issues raised by this question revolve around
the important doctrine of informed consent. Since Judge Car-
dozo's opinion in Schloendorff v. Society of New York Hospital'4

courts have recognized the doctrine and based it on the principle
that "[elvery human being of adult years and sound mind has a
right to determine what shall be done with his own body. .... -15
This right to bodily self-determination 16 cannot be meaningfully
exercised without the information needed to make reasonable de-
cisions. Therefore, the doctrine of informed consent imposes a
duty on the physician to explain the procedures involved to the

9. There are, however, two major government programs that reimburse pa-
tients for medical expenses and may in some sense be interpreted as indirect recog-
nition of a limited right to health care. Medicare is a federal program designed to
aid those over 65 and the disabled. Medicaid is a co-operatively funded, state pro-
gram for the needy. G. ANNAS, supra note 1, at 178.

10. Le Jeune Road Hosp., Inc. v. Watson, 171 So.2d 202, 203 (Fla. 1965).
11. G. ANNAS, supra note 1, at 48-49.
12. Simkins v. Moses H. Cone Memorial Hosp., 323 F.2d 959 (4th Cir. 1963).
13. Memorial Hosp. v. Maricopa County, 415 U.S. 250 (1974) (Invalidated Ari-

zona's requirement of a year's residence in a county as a condition to an indigent's
receiving non-emergency hospitalization or medical care at the county's expense).
It must be noted that the Supreme Court based this decision on the right to inter-
state travel and not on any health care right.

14. 211 N. Y. 125, 105 N.E. 92 (1914).
15. Id. at 129-30, 105 N.E. at 93. See, e.g., Sawyer v. Methodist Hosp., 522 F.2d

1102 (6th Cir. 1975); Canterbury v. Spence, 464 F.2d 772 (D. C. Cir. 1972); Riedinger v.
Colburn, 361 F. Supp. 1075 (D. Idaho 1973); Cobbs v. Grant, 8 Cal.2d 229, 104 Cal.
Rptr. 505, 502 P.2d 1 (1972); Sard v. Hardy, 281 Md. 432, 379 A.2d 1014, 89 ALR 3d 12
(1977); Wilkinson v. Vesey, 110 R.I. 1606, 295 A.2d 676 (1972).

16. Note, Informed Consent and the Dying Patient, 83 YALE L.J. 1632, 1643
(1974).
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patient and to warn the patient of any material risks or dangers
inherent in or collateral to the proposed therapy before subjecting
the patient to medical treatment. This will enable the patient to
exercise the right to make an informed choice about whether or
not to undergo such treatment.' 7 Two exceptions to this rule have
surfaced in court decisions. The right to be so informed is sus-
pended if the patient is unconscious or if the risk of disclosure
poses such a threat of detriment to the patient as to become unfea-
sible or contraindicated from a medical point of view. 18 We may
assume that our patient, conscious and well-balanced, has a right
to have proposed procedures explained and material risks out-
lined.

While courts are in general agreement on the principle of in-
formed consent, there is significant disagreement with respect to
the scope of the physician's duty to warn.1 9 As most patients have
considerably less medical and scientific knowledge than their phy-
sician, some standard must be employed to determine just how
much of the physician's knowledge of procedures and risks must
be conveyed to the patient. Some courts have adhered to a profes-
sional standard of care under which the degree of the physician's
obligation to disclose is a matter of professional judgment and dis-
cretion.20 Typically, courts employing such a standard will require
expert medical testimony to determine from within the medical
profession the customary degree of disclosure. However, other
courts have focused on the information needs of the individual pa-
tient and found that the appropriate test was whether the doctor's
conduct was reasonable under the circumstances.2 1 This "lay stan-
dard of informed consent" 22 has been modified by one court into a
materiality test whereby the scope of the physician's disclosure
duty is measured by the materiality of the information to the deci-
sion of the patient.2 3

This situation is now further complicated by state legislation.
Between 1975 and 1977, twenty-four states enacted legislation deal-
ing with informed consent in response to the "medical malpractice

17. Sard v. Hardy, 281 Md. 432, -, 379 A.2d 1014, 1020 (1977).
18. Canterbury v. Spence, 464 F.2d 772, 778-79 (D.C. Cir. 1972).
19. See Plant, The Decline ofInformed Consent, 35 WASH. & LEE L. REV. 91, 95-99

(1978).
20. See, e.g., Warnes v. Taylor, 272 N.C. 386, -, 158 S.E.2d 339, 344 (1968).
21. See, e.g., Canterbury v. Spence, 464 F.2d 772, 785 (D.C. Cir. 1972).
22. Note, The Lay Standard of Informed Consent: Theoretical and Practical

Problems with Maryland's New Cause ofAction-Sard v. Hardy, 38 MD. L REV. 320,
320 (1978).

23. Sard v. Hardy, 281 Md. 432, -, 379 A.2d 1014, 1022 (1977).
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crisis" of 1974-1976.24 Though these laws have made many minor
changes they do not seem to have substantially altered the com-
mon law informed consent doctrine. 25 Thus, while it would be ad-
visable for our patient to be aware of the judicial test for the scope
of her right to informed consent and the pertinent state legislation
in her jurisdiction, she does have a legal right to be free from sub-
jection to any hospital procedure without her voluntary, compe-
tent, and understanding consent.26

Let us suppose that as our patient begins her deliberations on
the advisability of the proposed therapy, she decides to forego fur-
ther diagnostic tests and asks to see her hospital records. Does
she have a right to refuse further handling as she debates her
course of treatment? More importantly, does she have a right to
see her records?

The answer to our first question is straightforward and directly
related to the doctrine of informed consent. Without her consent,
no further diagnostic tests may be performed and our patient has
the legal right to withhold this consent. The second question is
more complex but also related to the doctrine of informed consent
since access to records may be an important avenue for gaining the
information needed to make a reasonable decision. Reflecting the
ambiguity in the standard for measuring the scope of informed
consent, the American Medical Association has taken the position
that it is the patient's doctor who should decide if and how much of
our hospital patient's records will be shown to her.27 If the doctor
should refuse to cooperate a few states allow direct patient access
to records but most allow for access only by, subpoena in the event
that the patient institutes a lawsuit against the hospital or doctor.28

The legal difficulty from our patient's point of view is that since the
hospital has physical possession of her records, they are the hospi-
tal's property. 29 Although one court has held that a patient has a
property right in the information contained in the records and thus
may not be denied access to them,3 0 another court has ruled that a

24. Meisel and Kabnick, Informed Consent to Medical Treatment: An Analysis
of Recent Legislation, 41 U. Prrr. L. REv. 407, 410 (1980).

25. Id. at 561. However, in four states, Maine, Nebraska, New York, Vermont,
the changes are likely to significantly reduce the likelihood of recoveries for plain-
tiffs. Id. at 562.

26. G. ANNAs, supra note 1, at 57-58.
27. Id. at 117-18.
28. Id. at 116-17. As of 1973, 41 states required a subpoena and only 9 states had

a law giving patient or attorney the right to inspect hospital records. Id.
29. Wallace v. University Hosp. of Cleveland, 82 Ohio L Ab. 257, 164 N.E.2d 917,

918 (1959).
30. Pyramid Life Insurance Co. v. Masonic Hosp. Ass'n of Payne County, 191 F.

Supp. 51, 54 (W.D. Okla. 1961).
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former mental patient who sought to obtain her hospital records
for the purposes of writing a book had no constitutionally pro-
tected right to inspect or copy her own records.31

If our patient should ever want access to other hospital pa-
tients' records in a malpractice suit, the hospital or doctors will
likely argue that the "professional privilege of confidentiality" pro-
tects them from disclosing these files.32 The trend in the courts
has been to order disclosure of other patients' records so long as
the patients' identities are protected.33 Furthermore, our patient
has very little legal protection against the disclosure of her records
to others. Though a physician's direct communication with his or
her patient has traditionally been regarded as privileged, as yet no
patient has ever recovered money damages from a doctor due to an
alleged breach of confidentiality.34 The hospital as custodian of
the records may in fact have no duty of confidentiality to the per-
sons whose records they hold.35 Moreover, many hospitals are
joining information pools and storing their medical records with a
centralized computer system. 36 In summary, our patient may have
no right of access to her own records unless she initiates a lawsuit
and at present she may have very little legal control over who else
does have access to them.

Let us now suppose that our patient decides to refuse all or
part of some proposed therapy against her doctor's advice. Does
she have the legal right to do so? Does she have this right even if
the proposed treatment is life-saving and she will surely die with-
out it?

The United States Supreme Court has recognized a person's
right to make decisions to control their own bodies and has guar-
anteed personal autonomy in certain situations.37 In the hospital
context patients may legally refuse to permit any medical therapy
from being performed on them, even if their doctor advises it.38

31. Gotkin v. Miller, 514 F.2d 125 (2d Cir. 1975).
32. Hyman v. Jewish Chronic Disease Hosp., 15 N.Y.2d 317, 258 N.Y.S.2d 397, 206

N.E.2d 338 (1965).
33. Rudnick v. Superior Court of Kern County, 11 Cal.3d 924, 114 Cal. Rptr. 603,

523 P.2d 643 (1974); Community Hosp. Ass'n v. District Court in and for Boulder
County, 194 Colo. 98, 570 P.2d 243 (1977); Osterman v. Chrenworth, 106 N.J. Super
515, 256 A.2d 123 (1969); Hyman v. Jewish Chronic Disease Hosp., 15 N.Y.2d 317, 258
N.Y.S.2d 397, 206 N.E.2d 338 (1965).

34. G. ANAs, supra note 1, at 123.
35. Kaiser, Patients' Rights to Access to Their Own Medical Records: The Need

For A New Law, 24 BuFF. L. REV. 317, 328 (1975).
36. G. ANNAS, supra note 1, at 127.
37. Roe v. Wade, 410 U.S. 113, 154 (1972); Eisenstadt v. Baird, 405 U.S. 438, 453

(1971); Griswold v. Connecticut, 381 U.S. 479, 485-86 (1964).
38. G. AmNAs, supra note 1, at 80-81.
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The reason given for such a refusal may even be irrelevant; one
commentator has argued that a patient has an absolute right to re-
fuse medical treatment for whatever reason.39

The courts, however, are in disagreement about a patient's
right to refuse treatment in life-threatening situations. In one se-
ries of cases dealing with Jehovah's Witnesses who refused life-
saving blood transfusions, the courts appointed guardians with au-
thority to consent to the transfusions.4° These decisions were jus-
tified by the claim that the state's interest in life supercedes the
individual's religious beliefs. However, in an Illinois Supreme
Court decision, In re Estate of Brooks,41 the court reversed a lower
court's order which had appointed a conservator to authorize the
transfusion for a Jehovah's Witness. This court found "no clear
and present danger" warranting interference with the patient's re-
ligious proscriptions. 42 Thus while it appears that in most cases
our patient has the legal right to refuse treatment, this right may
be overturned in the case of life-saving treatments, at least in cases
involving procedures deemed to be medically ordinary.

If our patient were facing a terminal illness her right to refuse
indefinite life-prolonging treatment would be protected by the con-
stitutionally implied right to privacy.43 Recent cases on the pa-
tient's right to refuse treatment in terminal situations have
centered around a related problem of incompetent patients:
whether or not the courts can allow a competent third party to as-
sert the incompetent patient's right to refuse. In the case of Karen
Quinlan the court concluded that her privacy right would permit
the refusal of treatment and that this constitutional protection
could be asserted by her parent. 44 In Superintendent v.
Saikewicz 45 the Supreme Judicial Court of Massachusetts held
that in situations where medical personnel must decide whether
an incompetent terminally ill patient should receive Life-prolong-
ing treatment, the personnel must petition the court for the ap-
pointment of a guardian, and the judge must conduct a hearing on

39. Cantor, A Patient's Decision to Decline Life-Saving Medical Treatment:
Bodily Integrity versus the Preservation of Life, 26 RUrGERs L. REV. 228, 263 (1973).

40. Application of President & Directors of Georgetown College Inc., 331 F.2d
1000 (D.C. Cir.), cert. den., 377 U.S. 978 (1964); United States v. George, 239 F. Supp.
752 (D. Conn. 1965); John F. Kennedy Memorial Hosp. v. Heston, 58 N.J. 576, 279 A.2d
670 (1971).

41. 32 Ill. 2d 361, 205 N.E.2d 435 (1965).
42. Id. at -, 205 N.E.2d 440.
43. See, e.g., In re Quinlan, 70 N.J. 10, 355 A.2d 647 (1976).
44. Id. at -, 355 A.2d 664.
45. 373 Mass. 728, 370 N.E.2d 417 (1977).
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whether the treatment should be provided.46 In both cases then,
the courts have allowed a means for a competent third party to
assert an incompetent's right to refuse life-prolonging treatment.
In a third case in this area, Custody of a Minor,47 a court denied
the right of a minor's parents to refuse life-saving chemotherapy
for him. The Massachusetts Supreme Judicial Court affirmed a
lower court's order awarding custody of the child to the state so
that he could be given life-saving therapy over his parents' objec-
tions. The court here relied on the doctrine of substituted judg-
ment as outlined in the Saikewicz case and a traditional "best
interest of the child" test.48 It seems to follow from these cases
that even if our patient should become incompetent her right to
accept or reject treatments can be exercised for her by some third
party, though at this time there is disagreement in the legal com-
munity as to who that third party should be.

Finally let us now suppose that our patient has recovered suffi-
ciently to be approaching discharge from the hospital. Does our
patient have the right to resist premature discharge? On the other
hand, does she have the right to be discharged, the right to leave
the hospital at her own free will?

Premature discharge or discharge against a patient's will may
constitute medical abandonment and our patient has the legal
right not to be abandoned. Once the doctor-patient relationship
has commenced it continues until 1) it is ended by the parties' mu-
tual consent, 2) it is revoked by the patient, 3) the physician's serv-
ices are no longer needed, or 4) the physician withdraws from the
case after reasonable notice to the patient.49 Abandonment of a
patient outside of these conditions may legally result in a malprac-
tice action against the doctor.50 On the other hand, it should be
noted that unreasonable demands or lack of cooperation by the pa-
tient may be considered the legal equivalent of revocation of the
relationship by the patient.5 1

In terms of a right to be discharged, our patient, if she is com-
petent, may leave the hospital at any time she chooses. If the hos-
pital tries to prevent her, she may sue them for false
imprisonment, i.e. intentional confinement against one's will. Our

46. Id. at -, 370 N.E.2d 433-34.
47. - Mass. -, 393 N.E.2d 836 (1979).
48. Id. at -, 393 N.E.2d 843-44.
49. Ascher v. Gutierrez, 533 F.2d 1235, 1236 (D.C. Cir. 1976). See generally Com-

ment, The Action of Abandonment in Medical Malpractice Litigation, 36 Tui- L
REV. 834 (1962).

50. Meiselman v. Crown Heights Hosp., 285 N.Y. 389, 34 N.E.2d 367, 370 (1941).
51. Steele v. Woods, 327 S.W.2d 187, 196 (Mo. 1959).
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patient has the right to leave even if she has not paid her hospital
bills.

5 2

THE CONCEPT OF A RIGHT

Now that we have seen something of the legal rights which
arise in a typical encounter with the contemporary American hos-
pital, it is appopriate that we direct our attention to the very con-
cept of a right. Historically, the notion of a right as we use it today
is a direct descendant of Enlightenment thought and practice.53 It
is true, of course, that there are important ancient and biblical
antecedents to this notion 54 and that "consciousness of the rights
of the person really has its origin in the conception of man and of
natural law established by centuries of Christian philosophy. 55

Nevertheless, the contemporary content of the concept of rights
was shaped by revolutions in England (1688), America (1776), and
France (1789). Because of these bourgeois origins, it is appropriate
that we begin by thinking of a right as a special kind of personal
property.

According to the philosopher and legal theorist, H.L.A. Hart,
"[rights are typically conceived of as possessed or owned by or
belonging to individuals .... -56 They form a sort of "moral prop-
erty of individuals. '57 A similar insight is expressed by Wasser-
strom's assertion that rights are "valuable and distinctive moral
commodities" 58 and by Feinberg's claim that rights "are especially
sturdy objects to 'stand upon,' a most useful sort of moral furni-
ture."59

In spite of the richness of these metaphors, they are surely
misleading if they suggest that a right is an object in anything re-
motely like the physical sense of that term. The very idea of spe-
cifically moral objects, as intriguing as it sounds, raises more
questions than it answers about both concepts. A more promising
avenue to pursue here is the dynamic. The sort of property which

52. Gadsden Gen'l Hosp. v. Hamilton, 212 Ala. 531, 103 So. 553 (1925); Bedard v.
Notre Dame Hosp., 89 R.I. 195, 151 A.2d 690 (1959).

53. L. HENKIN, THE RIGHTS OF MAN TODAY 3 (1978).
54. Id.
55. J. MARITAIN, THE RIGHTS OF MAN AND NATURAL LAW 81 (1943). See also P.

D'ENTREVES, THE CASE FOR NATURAL LAW RE-EXAMINED (1956).
56. Hart, Are There Any Natural Rights? 64 THE PHILOSOPHICAL REVIEW, 175,

182 (1955).
57. Id.
58. Wasserstrom, Rights, Human Rights, and Racial Discrimination, 61 THE

JOURNAL OF PHILOSOPHY, 628, 629 (1964).
59. Feinberg, The Nature and Value of Rights, 4 THE JOURNAL OF VALUE IN-

QuIRY, 243, 252 (1970).
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rights are, is best revealed by observing just what is done with
these commodities, by looking to see just how persons inhabit this
sort of furniture. The answer, we believe, lies in the activity of
making claims, more a property of the person than a personal
property.

Let us begin tentatively by saying that a right is that property
of a person whereby that person is capable of making claims. Gen-
erally speaking these claims are assertions that one is entitled to
or due some liberty, good, or relationship, whether positively or
negatively. These liberties, goods, or relationships are of an impor-
tant nature; they are things that matter. To claim by right to see
one's hospital record or to be allowed to leave the hospital is to
assert oneself on a serious issue. Furthermore, to so claim by right
is to demand an entitlement; it is not to humbly request, to beg
indulgence, or to bargain with another. Rights then, if they are
commodities at all, are dynamic interpersonal advantages allowing
for the strongest possible assertion of an entitlement to something
of genuine significance.

It is a commonplace of contemporary life that persons make a
wide range of rights-claims: some clearly valid, some questiona-
ble, some clearly spurious. Therefore, while every right is (in part)
the ability to make a series of claims, the bare making of a claim
does not in and of itself make for a right. Not every demand is
authentic. It must be added, then, that the sort of claim-making
ability characteristic of a right is rule-governed. This means that
any assertion of a right must be capable of being systematically
related to other rights in a manner which, in principle, is itself ca-
pable of rational articulation and defense. To claim a right is to
demand de jure; appeal must be made to rules or to principles or to
both.

The characteristics of the rules appealed to in the process of
validating or justifying a claim in right allow us to distinguish dif-
ferent kinds of rights. For our purposes the most significant rules
appealed to are legal and moral. One justifies the claim that one
has a legal right to refuse treatment in the hospital, for example,
by appeal to court decisions, state or federal laws, and finally in
our nation to the United States Constitution. It is characteristic of
legal rights that they are positive, that is, capable of comparatively
direct verification within a system of relatively explicit rules and
that they are jurisdictional, that is, limited in application to the
temporal and spatial authority of the rules themselves. Because of
these characteristics legal rights are capable of being promulgated
and enforced but they depend upon political agreement and spa-
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tio-temporal boundaries. Moral rights, by contrast, are neither
postitive nor jurisdictional. Their justification makes appeal to
principles implicit in the nature of the human person and human
communities and they are universal in intent. Because of these
characteristics moral rights are a locus from which political agree-
ments may be defended or criticized and spatio-temporal bounda-
ries dissolved by claims made for humanity as such.

One can reasonably expect that in any tolerably just society
many moral rights will be legal rights as well. In our own case, the
United States Constitution "fuses legal and moral issues, by mak-
ing the validity of a law depend on the answer to a complex moral
problem, like the problem of whether a particular statute respects
the inherent equality of all men. '60 Injustices embodied in our so-
ciety or in the law itself may, therefore, be corrected by interpret-
ing the Constitution so as to establish new legal rights based, in
part, on claims concerning moral rights. One might even go so far
as Ronald Dworkin here in asserting that "[iIt is part of the job of
governing to 'define' moral rights through statute and judicial deci-
sions, that is, to declare officially the extent that moral rights will
be taken to have in law."'6 1 Only thus does the political and legal
system take rights seriously.

Not only do moral rights function critically in an established
government by way of allowing for appeal beyond current legally
established rights, but they also have a far more directly creative
function. It was in situations in which new governments were be-
ing conceived and constructed that moral rights were first clearly
used in a revolutionary manner, i.e. in a way which allowed for cri-
tique and change of the entire political and legal order itself, or at
least major portions of it. This was the creative role that reflection
on moral rights played in the British Whig tradition, among the
French philosophes, and for theorists of the American Revolu-
tion. 62 In this light one might say that, so far as our national expe-
rience is concerned, legal rights depend upon moral rights, as the
justification of the rules of law depend upon appeal to moral princi-
ples. We have the legal structure of the United States Constitution
because we first had the moral ideals of the Declaration of Inde-
pendence.

Collecting some of these threads, we may now say that to have

60. R. DWORKIN, TAKING RIGHTS SERIOUSLY 185 (1977).
61. Id. at 197.
62. See, e.g., R. FORSTER & J. GREENE, PRECONDITIONS OF REVOLUTION IN EARLY

MODERN EUROPE (1970); L. KRIEGER, KINGS AND PHILOSOPHERS (1970); K. MARTIN,

FRENCH LIBERAL THOUGHT IN THE EIGHTEENTH CENTURY (1929); R. PALMER, THE AGE

OF DEMOCRATIC REVOLUTIONS (1959); G. WILLS, INVENTING AMERICA (1978).
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a right is to have the de jure ability to make a series of rule-gov-
erned claims about one's entitlement to something of significance
and that the validation of such claims will normally make refer-
ence to the rules of positive law, the principles which structure our
moral ideals, or some combination of these two. Generally speak-
ing the more significant of our legal rights will be grounded in
some appeal to moral rights.

Given the fact that this understanding of legal rights involves
us in reference to moral rights, it is tempting to ask if there are
such moral rights. The metaphor of right as object or commodity
encourages this temptation as this is just the question one would
ask of the existence of an object. But here this is the wrong ap-
proach. The rights in question are moral rights and morality is not
simply descriptive, rather it is inherently prescriptive. 63 This
means that morality deals with values and not just with facts and
that it commands us in light of what ought to be and not merely in
light of what is. The appropriate question to ask, then, is whether
we ought to acknowledge and respect any moral rights. A positive
answer will require the construction of a philosophical argument,
an argument to show why we ought to admit moral rights as part of
the ideal furnishings of our real world.

A MORAL DEFENSE

Let us begin our attempt to construct a moral argument for
rights by reflecting on the goals of rights, the serious matters
which rights serve to guarantee.

Many things have been claimed as the subject matter of rights
from the cosmic assertion of Jefferson regarding "life, liberty, and
the pursuit of happiness" to the mundane claim of the United Na-
tions' "Universal Declaration of Human Rights" Art. 24, that
"[e] veryone has the right to rest and leisure, including reasonable
limitation of working hours and periodic holidays with pay. '6 4 In
spite of the range of claims made for rights (one must allow here
for a certain degree of hyperbole characteristic of the manifesto), it
may not be unfair to group them under headings of claims regard-
ing liberty, claims regarding access to goods, and claims regarding
human status or relationship.

Claims about human liberty, the equal right of all to be free,
are the most usual and obvious matters addressed by rights.
"There is no place for a moral right unless the value of individual

63. See, e.g., R. M. HARE, THE LANGUAGE OF MORALS (1952) and FREEDOM AND
REASON (1963).

64. U. N. Doc. A/810, December 10, 1948.
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freedom is recognized. '65 Claims in this regard have taken many
expressions but they tend to converge in justification on a high
moral estimate of the value of personal freedom and self-direction.
Others have connected the importance of freedom with the impor-
tance of access to goods as well, arguing that one may justifiably
claim the "enjoyment and exercise of those basic freedoms, goods,
and services which are considered necessary to achieve the human
estate. '66 The insight here is that "one ought to be able to claim as
entitlements those minimal things without which it is impossible
to develop one's capabilities and to live life as a human being. '67

Such access to goods and services requires commitment to a cer-
tain degree of substantive social and economic equality, which in
the West has meant the rise of the welfare democracy conception
of government and a movement toward greater distributive justice
through programs of equalization. 68

In spite of the importance of these claims regarding rights to
liberties and goods, the right to be accorded a certain status or to
be seen as having certain relationships with others may be far
more rudimentary in its moral importance. The having of rights
confers the full status of a person. It allows one to share equally in
fundamental human relationships with personal dignity.

To think of oneself as the holder of rights is not to be un-
duly but properly proud, to have that minimal self-respect
that is necessary to be worthy of the love and esteem of
others. Indeed respect for persons ... may simply be re-
spect for their rights so that there cannot be the one with-
out the other, and what is called "human dignity" may
simply be the recognizable capacity to assert claims.69

The goal of rights, therefore, may well be the protection and en-
hancement of human dignity. The human person possesses rights
because of the very fact that he or she is a person, a being toward
which we feel obligated to accord the highest of valuations; a valu-
ation which, from the point of view of calculation, must be consid-
ered infinite or absolute. Rights, then, are claims for human
dignity, claims that persons must be regarded and treated with re-
spect, a respect which transcends pricing and cost-benefit analysis.
"Whatever has a price can be replaced by something else as its
equivalent; on the other hand, whatever is above all price, and

65. Hart, supra note 56, at 177.
66. S. HOOK, PHILOSOPHY AND PUBLIC PoucY 78 (1980).
67. Wasserstrom, supra note 58, at 636.
68. L. HENKN, supra note 53, at 25.
69. Feinberg, supra note 59, at 252.
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therefore admits of no equivalent, has a dignity. ' 70 This means,
ironically, that rights are those moral commodities which guaran-
tee that persons not be treated as economic commodities but in-
stead be accorded opportunities to defend and develop themselves
as persons.

Rights, then, are not moral and legal abstractions but concrete
claims made for human dignity throughout the full range of human
interactions. The things they are about are the things that matter
because they are the stuff of which human life is made and by
which individual human lives can be enriched or thwarted. Philo-
sophically, a justification of rights-claims must finally rest on the
ideals experienced within the enormously complex moral dimen-
sions of human life itself.71 We ought to recognize moral rights be-
cause we ought to respect persons. Practically, the rule-gverned
claims about rights must reflect the best in the rule-governed rela-
tionships of human association in all of its multiform and dynamic
expressions. An implication of this view is growth: consciousness
of human rights and acceptance of claims about them will develop
apace with growing articulation of the various moral relationships
of the persons and the concrete conditions that make for or inhibit
the development of personal dignity. This is a large hope.

In the West, at least as much as elsewhere, there is a grow-
ing tendency to see human rights even larger, at least in
aspiration, to include all that goes to make up a life of es-
sential human dignity, including autonomy, privacy, idio-
syncrasy, self-development, security, peace, a healthy
environment, and participation in decisions that affect the
individual.

72

It may reasonably be objected at this point that this discussion
is virtually other-worldly in its idealism. Life, it might be said, is
intractably real and its realities are hostile to the very notion of
human dignity. Such objections are not philosophically novel. We
have it on the authority of none less than Plato's Thrasymachus
"that 'just' and 'right' means nothing but what is in the interest of
the stronger party. 7 3 From Thomas Hobbes we learn that dignity
is the public worth of a person and that this is his or her price,74

that equality consists in the fact that each of us through strength

70. I. KAN', CRriQUE OF PRACTICAL REASON (trans. by Lewis White Beck) 92
(1976).

71. See, e.g., A. L MELDEN, RIGHTS AND PERSONS (1977).
72. L. HENKIN, supra note 53, at 24.
73. PLATO, REPUBLIC (trans. by F. M. Cornford) 18 (1945).
74. T. HOBBES, LEviATHAN 151 (1976).
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or conspiracy may kill the other,7 5 and that the life of persons with-
out absolute monarchy is "solitary, poor, nasty, brutish and
short. '76 And by Friedrich Nietzsche we are taught that life itself
is a will to power composed essentially of "appropriation, injury,
overpowering of what is alien and weaker; suppression, hardness,
imposition of one's own forms, incorporation, and at least, at its
mildest, exploitation. .... -77

It cannot be our task here to refute such views, if indeed they
are capable of refutation. Instead they are admitted here to under-
score one very important aspect of morality: the need for choice,
for commitment. Of course, there are realities which tend to de-
scriptively confirm the amoral worldviews of Thrasymachus, Hob-
bes, Nietzsche and their contemporaries. But as has been pointed
out above, morality is not merely descriptive, but also prescriptive.
It asserts value, the way the world ought to be. Surely there is
exploitation; but there is also charity. We are divided beings, pri-
vate and ego-centered yet imitative and altruistic. Logically, mo-
rality hangs on a choice, a choice to regard the world and ourselves
as pliant to our own ideals. Otherwise the world merely passes
before us as it is; might making '"right," our ideals making fiction.
This choice is definitive. Both individual persons and whole cul-
tures define themselves by their willingness-or failure-to assert
their ideals against the perceived reality. In this sense, morality,
both individual and collective, has very much the character of a
self-fulfilling prophecy. If one chooses Nietzsche's world, one need
not look very far to find it and one's very choice to regard it so
helps to make the world all the more Neitzschean. William James
has expressed this insight with the following:

The world may be likened unto a lock, whose inward na-
ture, moral or immoral, will never reveal itself to our sim-
ply expectant gaze .... But nature has put into our hands
two keys, by which we may test the lock. If we try the
moral key and itfits, it is a moral lock. If we try the im-
moral key and it fits, it is an immoral lock .... The essen-
tial thing to notice is that our active preference is a
legitimate part of the game-and it is our plain business as
men to try one of the keys, and the one in which we most
confide.

78

Along with James, we are suggesting that the key we choose to

75. Id. at 183.
76. Id. at 186.
77. F. NIETZSCHE, BASIC WRITINGS OF NIETZSCHE (trans. by W. Kaufrnann) 393

(1968).
78. W. JAMES, THE WRrrNGS OF WII~aAM JAMES 343 (J. McDermott ed. 1967).
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confide in is the one which acknowledges the claims for human
dignity arising within our own personal experience and, through
the claims they make, within the experiences of others.

It must be admitted that this defense of the relevance of moral
rights is consciously relative, relative to the developing moral ex-
perience and commitment of the species. We do not exclude the
possibility of a transcendent foundation for these claims; indeed,
the hope that there is, may itself be a powerful stimulus to their
concrete, historical realization. What we do exclude is any a priori
argument for a definitive ground for moral rights separate from
human choice and historical development. We take this to be a
clear lesson from history. Even within the consciously God-cen-
tered worldview of the framers of our Constitution human slavery
was still countenanced, as it had been except in its most abject
form by centuries of medieval theologians. 79 Argument has its
function but fulfilment of the promise of human dignity waits on
the making and validating of claims arising out of the evolution of
human moral experience.

On the other hand, ours is not a counsel of despair on the foun-
dation of moral rights. There are concrete bases for this choice.
Deciding what are moral rights at any given time in history is not a
subjective leap of faith but a judgment related to the moral
achievements of the real past.

Morality is relative, but is none the less real. At every
stage there is the solid fact of a world so far moralized.
There is an objective morality in the accomplished will of
the past and present, a higher self worked out by the infi-
nite pain, the sweat and blood of generations, and now
given to me by free grace and in love and faith as a sacred
trust. It comes to me as the truth of my own nature, and
the power of the law, which is stronger and higher than
any caprice or opinion of my own.80

Our moral task, therefore, is to preserve those moral rights
achieved by the choices of the past and to become increasingly
alive to claims made about the conditions for protecting and en-
hancing human dignity in the contemporary environment of rapid
institutional and technological change. This demands our intelli-
gence, our compassion, and our insight. We must employ the sci-
entific resources necessary to determine what real social
conditions obtain and how they bear upon the achievement or loss
of human dignity, the affective sensitivity needed to hear and heed

79. J. MAIrrAm, supra note 55, at 105.
80. F. H. BRADLEY, ETmcAL STuDIES 190 (1970).
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claims made by or for other persons, and the philosophical acumen
to identify and clarify moral ideals within the flux of real events.
This last challenge has been addressed in many ways, from David
Hume's isolation of the role of justice in our moral psychology, 81

and Immanuel Kant's categorical imperative 82 to Gabriel Marcel's
illumination of human dignity within the mystery of our common
fate83 and John Rawls' heuristic of rationally self-interested origi-
nal persons.84 Whatever the specific philosophical strategy, the
larger method is clear, namely to locate within the real world of
Thrasymachus, Hobbes, and Nietzsche, the ideals of a world that
ought to be and to claim them in right for ourselves and others.
Thus moral rights are fashioned and the real world reconstructed
in their image-reconstructed so as to prevent the loss of human
dignity and to realize, in greater part, its manifold possibilities.

MORAL RIGHTS IN THE HOSPITAL

If moral rights are to perform the task of reconstruction we
have indicated they must be more than abstract concepts. They
must not be pious mouthings of liberty, equality, and fraternity but
the tools by which these historical promises are concretely real-
ized. Thus we must move from these general considerations of
moral rights to the specific rights arising in specific human rela-
tionships.

To this point the moral rights we have considered may be
called human rights, what Enlightenment thinkers called natural
rights.85 As human or natural these rights are in principle held
equally by all humans at all times; they constitute the moral base-
line of all human relationships. That we have related the evolution
of our consciousness of these rights to choice and history does not
blunt this point: a human right once isolated is thought to be a
property of all human beings by the natural fact of their member-
ship in the species.

If there are moral rights underlying the legal rights of hospital
patients, however, these rights are status-dependent, i.e. one has
them only as a hospital patient. Hospital administrators, physi-
cians, nurses, staff and visitors, though they share equally in
human rights, do not have the special moral rights which patients

81. D. HUME, PHILOSOPHICAL WORKS 233-330 (Green & Gross ed. 1964).
82. I. KANT, supra note 70, at 55-117.
83. G. MARCEL, THE EXISTENTIAL BACKGROUND OF HUmAN DIGNrry 114-53

(1971).
84. J. RAwLS, A THEORY OF JUSTMCE 118-94 (1971).
85. L. HENIN, supra note 53, at 5.
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enjoy. To understand this point we must provide an account of
special moral rights in general and why they arise for the patient
in a hospital in particular. In this fashion we will structure a
framework of moral rights for the legal rights we have already
seen.

The simplest observation to make about special moral rights is
that they arise in morally special circumstances. These include
situations of promising or contract in which one party freely con-
fers special rights on another, situations of consanguinity as in the
special rights of children, and situations in which status and the
consequent rules governing one's relationships to others confer
special rights, as in the rights of the accused to procedural fair
play.86 The goals of these rights are the same ideals of human dig-
nity which are the goals of general human rights, only in these
cases recognition is made of the real factors which militate against
their realization. Promisees have special moral rights since with-
out them they would be subject to egregious manipulation by
promisors and the many and sundry human goods made possible
by the trust structured into the promising relationship would be
lost. Children have special moral rights because without them the
tender stage of the development of their human capacities would
make them especially vulnerable to exploitation by adults and the
trust needed to educate those capacities into competent adulthood
would be lost. Accused criminals have special rights since without
them the innocent would be punished and the social trust needed
to assure justice in our legal institutions would be lost. In these
and similar cases general moral rights are expressed as special
moral rights because of the special perils to and promises of
human dignity in these contexts. Special moral rights, therefore,
assume an intermediate role between the abstract ideals of gen-
eral moral rights and the positive rule of law; they allow us to con-
cretize our moral ideals and to critique the adequacy of our laws.

Now it is quite clear that the modern hospital is a place of spe-
cial peril and special promise. On the one hand, the overriding ex-
istential crises that typically send us to the hospital leave us all
highly vulnerable and confused. Here we meet doctors and nurses
who know more about our own bodies than we do ourselves. We
are stripped, probed, and labeled. We are lost in a highly struc-
tured bureaucracy and tested and treated by machines. In the hos-
pital, our very lives seem not to be our own. On the other hand, the
hospital is also a caring and curing institution. It is a place where

86. See, e.g., Hart, supra note 56, at 183; S. HooK, supra note 66, at 75; A. I.
MELDEN, supra note 71, at 56.
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humans support one another in the face of the mysteries of birth,
death, healing, and suffering. Medical personnel have unusually
high ideals and the scientific technology with which to realize
them. In the hospital our lives, often, once again become our own.
In short, the hospital is a special environment in which concrete
human dignity can be thwarted or enhanced. Because of this, hos-
pital patients have special moral rights against the loss of their
personal dignity and for the realization of the promise of modern
medical care. Hospital patients have rights because without them
their pain, confusion, and anxiety would make them subject to ex-
tremes of exploitation and the social and -personal trust necessary
to the success of the caring and curing relationships in the hospital
would be lost.

With these observations in hand, let us retrace our steps
through a typical encounter with the contemporary hospital, look-
ing now for an overview of the moral rights we should expect to
find associated with the legal rights we have seen. We will be look-
ing for moral ideals as they express themselves in the real world of
the hospital and we will claim them for our own.

Should we recognize a moral right to emergency care in the
hospital? Must this right be conditioned on the consent of one's
personal physician or on ability to pay?

It would seem straightforward and obvious that a moral right
to life and those minimal conditions necessary to sustaining it
would be among the most rudimentary of all moral rights. Without
such a right, all other rights become meaningless and human dig-
nity a hollow affair. Hence, if we are to acknowledge any moral
rights at all-and if we choose to embrace the best of our own his-
tory we will-then we must acknowledge a right to life and those
minimal conditions necessary to sustain it. Among those minimal
conditions must be the right to emergency care since by its very
nature it tends to be life-preserving. Hence a moral right to emer-
gency care ought to be recognized and respected. Moreover, in an
authentic emergency, consent of one's personal physician is mor-
ally irrelevant and, as the case cited above indicates,17 waiting on
such consent can be deadly. Also, ability to pay seems to be mor-
ally irrelevant in an emergency situation. In an economic system
such as ours, the poor already suffer enough indignities without
conditioning emergency treatment on ability to pay. Even the
well-to-do citizen would be endangered by such a condition should
he or she arrive at the emergency room without a wallet. This
would involve a morally intolerable delay and an increased danger

87. Wilmington General Hosp. v. Manlove, 54 Del. 15, 174 A.2d 135 (1975).
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to human lives. The protection of human lives upon which founda-
tion human dignity is achieved would seem to require that emer-
gency medical care be made easily available and that financial
considerations not be allowed to interfere with prompt and compe-
tent treatment. Finally, as moral rights transcend jurisdictional
boundaries it is appropriate that non-resident aliens be accorded
the same emergency treatment as U.S. citizens.

Should we recognize a moral right to be admitted to a hospital?
This question raises the emotional political issue of a right to

health care.88 To guarantee that every person has a right to hospi-
tal admission is virtually to guarantee a right to health care itself.
While it is far beyond the purview of our intentions to take on so
large and complex an issue, some observations are surely in order.
Since 1948, the United States has been committed to the United
Nations' "Universal Declaration of Human Rights" (the same doc-
ument that the Soviet bloc accepted at Helsinki in 1975).89 Article
25 (1) of that statement reads: "Everyone has the right to a stan-
dard of living adequate for the health and well-being of himself
and his family, including food, clothing, housing, and medical care
and necessary social services .... ,9o Whether the various assist-
ance programs now in place (Medicare, Medicaid, etc.) are suffi-
cient to satisfy the intent of this agreed-to moral right is highly
debatable. 91 In any event, the United States is the only industrial-
ized nation in the world today without a system of governmentally
paid health services for all its citizens. 92 It would seem to be in-
compatible with the achievement of human dignity that some per-
sons go without adequate health care because of inability to pay.
The demand for health care arises out of an overriding and un-
equally distributed need. From a moral perspective these needs
and not money would appear to be the critical consideration in an-
swering that demand. 93 Furthermore, acknowledging a moral right
to health care would be an important way for us to concretely as-
sert the absolute value which each person is to the human commu-
nity. Thus we believe that a right to be admitted to some hospital
ought to 'be guaranteed, whether satisfaction of that right takes the
shape of a more adequate version of the present United States sys-
tem, national health insurance, or a national health care service.

88. See generally, 4 JOURNAL OF MEDICINE AND PHILOSOPHY 1 (1979).
89. L. HENKIN, supra note 53, at 114.
90. See note 64 supra.
91. See, e.g., D. KOTELCHUCK, PROGNOSIS NEGATIVE (1972).
92. G. ANNAS, supra note 1, at 178.
93. Outka, Social Justice and Equal Access to Health Care, 2 JOURNAL OF REU-

GIOUS ETHICS 11-32 (1974).
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Should we recognize a moral right to informed consent in the
hospital?

From a moral perspective, the right to have access to all mate-
rially relevant information prior to any important personal deci-
sion is central to the very notion of human dignity. Only in this
manner can hospital patients remain autonomous persons and ex-
ercise their rightful moral control over their own bodies. The very
notion of autonomy is suggestive here: it means self-legislating. In
a moral context to legislate for oneself means to make choices
based on the law-like character of reason, i.e. to make rationally
defensible decisions. No one can make rationally defensible deci-
sions when relevant information is withheld. In the hospital, deci-
sions are often about important therapies having consequences for
one's life, death, fertility, bodily integrity, etc. To withhold infor-
mation about pertinent risks associated with such therapies is un-
conscionably arrogant; it is to assume for oneself the autonomy of
another. As we lose our autonomy we begin to lose our very status
as human persons; we are dehumanized.

It is our view that the test for the adequacy of the information
provided to the patient must be patient-centered, i.e. it must be a
lay criterion and not merely a function of what is customary pro-
fessional practice. Professional customs, in medicine as in all pro-
fessions, can be self-serving and therefore need public scrutiny.
Furthermore the moral point of the doctrine of informed consent is
to provide the patient with the rational wherewithal to choose, as
such the criterion of its adequacy must make direct reference to
the patient's choice-needs. Besides these considerations, there is
evidence to suggest that the doctor-patient relationship is more
medically effective when the sort of communicative openness
called for by the doctrine of informed consent prevails.94 There-
fore, we ought to recognize a patient's moral right to informed con-
sent and insist that this information include all materially relevant
facts from the patient's point of view.

Should we recognize a moral right of access to one's hospital
records?

Information can be a powerful means of exploitation or of per-
sonal growth. The collection of hospital records in central com-
puter banks raises far-reaching moral questions about control over
a person's life. If the information contained therein is false, dam-

94. See, e.g., Korsh and Negrete, Doctor-Patient Communication, 227 SCIEN-
TFmC AMERiCAN 66, 66 (1972); Hulka, Cassel, et. al., Communication, Compliance,
and Concordance between Physicians and Patients with Prescribed Medications, 67
AmERiCAN J. OF PUB. HEALTH 847-853 (Nov. 1977).
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aging, or just plain unpopular and it reaches the wrong hands, an
erstwhile hospital patient may lose jobs, promotions, insurance,
etc. quite beyond his or her control. This seems to be morally un-
fair. Unless ways are found to guarantee the confidentiality of
such storage, patients ought to be able to see precisely what is in
their hospital records so that they can prevent unfair damage to
themselves. At the same time, access to one's own hospital
records can be an important educational tool for one's own preven-
tive medical care. Of course, these records can be misunderstood
by poorly educated patients but this itself can be an opportunity
for further medical instruction and learning. Though the actual
pieces of paper or microffilm of patients' records may legally be the
property of the hospital, patients ought to have the moral right to
see them, to understand them, and to grow in self-control through
them.

Should we recognize a moral right to refuse treatment in the
hospital? Should such a right include the right to refuse life-saving
procedures?

As in the doctrine of informed consent the main moral ideal at
stake here is patient autonomy. Coercion whether by force or de-
ception is always morally suspect and the hospital is no exception.
Indeed, given the bureaucratic control measures already in place
in the hospital, steps need to be taken to insure that patients are
not coerced into procedures that they do not genuinely want. It is
imperative that we insist upon the primacy of the moral over the
medical. A medical prognosis is only one factor among many that
a patient must weigh before reaching a decision regarding a signifi-
cant therapeutic procedure. Among the other considerations are
the person's values, natural and spiritual; family relationships and
expectations; career goals; pain and inconvenience; finances; and,
indeed, the patient's entire understanding of the meaning of his or
her life. Coercing a patient, however subtly, is an act of medical
imperialism, an act ignoring the patient's right to place the medical
facts of his or her life in a larger human context. Not only would
such coercion be an indignity and wrong in itself but it would also
tend to destroy social trust in the doctor-patient relationship and
in hospitals generally. In the long run this will result in fewer en-
joyments of the benefits available through that relationship and in
that institution.

It is most important that this point be carried to terminal cases
as well. While we may not have the moral right to choose death
directly, we certainly ought to have the moral right to accept death
when it presents itself as proximate and inevitable. The notion of
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"death with dignity" is more than a slogan; it is the demand that
one's moral and religious being not be sacrificed to someone else's
sense of value, especially if that latter sense of value is composed
exclusively of a technological rationality. Quantity of days lived
may be the only acceptable criterion of medical success but these
days count for little from a moral perspective if they are stripped of
the personal dignity that makes life worth living. Competent hos-
pital patients ought to have the right to refuse medical treatment
even if such a refusal hastens the moment of death.

The matter of proxy or substituted consent is also morally im-
portant. There must be a way for the dying and comatose hospital
patient to have his or her own values determine the length and
character of death-prolonging procedures. Morally, this means we
must recognize the validity of third-party proxy choice and the
only way to insure an accurate reflection of the dying patient's
likely wishes is to rely on those with whom that person has been
intimate: family, friends, personal physician, spiritual counselor,
etc. While the courts may have to be appealed to when there is
substantive disagreement here, it would be a mistake to systemati-
cally substitute legal decisions for contextual human judgments by
requiring that every case of the termination of death-prolonging
treatment by a third party be brought to court.95 Those who know
and respect the values of the dying patient should be able to as-
sume his or her moral right to terminate such treatment in the im-
mediate context without legal interference.

Should we recognize a moral right to leave the hospital at
one's own free will without being abandoned or detained?

There is a moral dimension to the doctor-patient relationship 96

and it has been explicitly acknowledged since the time of the com-
position of the Hippocratic Oath. This moral structure derives in
part from the vulnerability of patients before the knowledge and
technique of doctors. Abandoning a patient by forcing a prema-
ture discharge from a hospital would be a clear violation of the
trust which is necessary to protect that vulnerability and to en-
hance the art of healing. Patients ought to have a moral right to
continuous and concerned care from their physicians and to pro-
tection from premature discharge. On the other hand, we threaten
to turn hospitals into prisons if we detain competent patients

95. Unfortunately this seems to be the implication of some recent court deci-
sions. See Paris, Court Intervention and the Diminution of Patients' Rights: The
Case of Brother Jospeh Fox, 303 THE NEW ENGLAND JOURNAL OF MEDiCINE 876, 876
(October 9, 1980).

96. See, e.g., Dougherty, Moral Directionality in the Doctor-Patient Relation-
ship, 44 LINACRE Q. 361 (1977).
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against their wills. There can be no moral justification for such an
act. There are clear and morally preferable alternatives for the col-
lection of unpaid hospital bills. Hospital patients ought to have a
moral right to leave the hospital at any time; if need be, at their
own risk.

These are some of the moral rights which relate to and under-
gird the legal rights of hospital patients. As should be plain from
our discussion, these moral rights are specific to hospital patients
because they allow for the same protection and enhancement of
human dignity owed to all by general human rights but they do so
in conscious regard of the special circumstances of the modern
hospital. If we are to do our ideals the honor of recognizing them
in the concrete, we must take these special hospital rights seri-
ously. "If hospitals are not to become human rights wastelands,
vigorous action must be taken by patients, consumers, nurses,
health care workers, and physicians to promote and protect patient
rights.

'97

CONCLUSION

In conclusion, we would like to add some remarks about the
social and political implications of the demand for the recognition
of hospital patient rights. Modem hospitals are important social
institutions whose direct purpose is health care but whose indirect
political purpose is the same as that of all social institutions in a
democracy.

That purpose is to set free and to develop the capacities of
human individuals without respect to race, sex, class, or
economic status. And this is all one with saying that the
test of their value is the extent to which they educate
every individual into the full stature of his possibility. De-
mocracy has many meanings, but if it has a moral meaning
it is found in resolving that the supreme test of all political
institutions and industrial arrangements shall be the con-
tribution they make to the all-around growth of every
member of society. 98

The demand for the recognition and respect of hospital patient
rights is nothing less than a demand for the on-going democratiza-
tion of the hospital itself.

The need for such a democratic liberation of the possibilities

97. G. ANNAs, supra note 1, at 1. Action may be required of state legislators as
well. See, e.g., MINN. STATS. § 144.652, Patients and Residents of Health Care Facili-
ties-Bill of Rights; and MASS. GEN. LAws, Ch. 111, § 70 E, Patients' Bill of Rights
(1979).

98. J. DEWEY, RECONSTRUCTION IN PHILOSOPHY 186 (1967).
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of the human person in the hospital arises out of the very nature of
persons and institutions. The status of being a person with the dig-
nity we have discussed is not something fixed and given. On the
contrary, persons are in process. They are made or unmade by
their relationships with others and through others with them-
selves. Human dignity is not a static piece of human property but
an achievement wrought out of the dynamics of human interaction
in all of its depth and variety. If the hospital is a place of patient
servility and deference to a medical and bureaucratic elite, then
the hospital experience will tend to build persons who are sub-
servient and deferential and will help to prepare the ground for the
general loss of our political freedoms. If the hospital is a place of
respect for patient equality and autonomy, then the hospital expe-
rience will tend to build persons who are equal and autonomous
and will help to preserve and enhance our political freedoms. As
we institutionalize our caring and curing relationships, so we de-
fine ourselves. Individuals are born, but individuality is made;
human beings are natural objects, but human persons are cultural
achievements. The hospital is an intimate part of this making and
of this achieving.

Institutions are in process as well. As institutionalized rela-
tionships help to shape persons, so persons can help to shape insti-
tutions. Institutional change is a social fact in any event. Anyone
familiar with the workings of a modern hospital knows of the
profound institutional changes that have occurred due to techno-
logical advance, management innovation, and the proliferation of
medical specializations. The question then is not whether human
relationships within the hospital will change, but rather how they
will change. They may change under the force of mindless factual
change in society. They may change under the force of reflective
human choices to more fully realize our moral ideals. If the for-
mer, the hospital will become a concrete locus of human alienation
and frustration. If the latter, the hospital can fulfill its promise and
become a concrete locus of human community, a community car-
ing for and curing its own members.

This is the final point of insisting on special rights for patients
in the hospital: to preserve and enhance the possibilities of the
growth of individual persons within a special moral community
dedicated to health care. Achieving such a community requires
on-going and serious attention to patients' legal and moral rights
and collective dedication to the continued moral reconstruction of
the hospital.
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