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INTRODUCTION

The number of attorneys in the United States has grown dra-
matically in the past few decades, far outpacing the rate of in-
crease in the population. Evidence indicates that the volume of
"legalistic work" increased even more.1 The American common
law system "encourages this legal proliferation, with its emphasis
upon ad hoc specificity, case by case evaluation, and extremely de-
tailed law-regulation writing habits."'2 This explosion in the abso-
lute size of the legal profession has been accompanied by the
suspicion that the burgeoning number of lawyers is illsuited to the
task of providing effective and affordable representation of the "or-
dinary citizens'" diffuse interests.3 This paradox is best under-
stood in terms of the changing institutional structure of the legal
profession, not its numerical size. Leon Mayhew has conceptual-
ized the problem of delivering legal services:

In Western society the primary function of law has been
the protection and regulation of property .... In our own
day the law continues to focus on matters of property,
even though property can no longer be thought of as dis-
tributed among the individual members of the body poli-
tic. With the rise of the corporation, and the concentration
of capital, much of the practice of law must of necessity be

* Assistant Professor of Economics, Mankato State University, Mankato,

Minnesota. B.A., University of Nebraska-Lincoln, 1974; M.A., 1976; Ph.D., 1980. Por-
tions of this article are taken from the author's unpublished Ph.D. dissertation pre-
pared at the University of Nebraska.

1. W. Lovett, Teamwork, Markets and Regulation: Distortions Arising From
Legal Parochialism (September, 1980) (unpublished paper delivered before the As-
sociation for Evolutionary Economics).

2. Id.
3. See generally Galanter, Why the "Haves" Come Out Ahead: Speculations

on the Limits of Legal Change, 9 LAw & Soc'y REV. 95, 114-19 (1975). The term "ordi-
nary citizen" refers to virtually anyone functioning in the capacity of individual,
family member, community member, etc. in relation to the personal legal problems
he or she might experience. It is well known that many "ordinary" people shy away
from lawyers. The question is, is this phenomenon intrinsic or extrinsic to the insti-
tutional structure of the profession.
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directed to the legal ordering of large scale organization.
These transformations of property and legal practice sug-
gest a critical question concerning legal services in the
contemporary United States: Perhaps the lack of legal
services for the poor is only a part of a much more general
phenomenon. Has our legal system, by concentrating on
the complex needs of our systems of property and large
scale organization, given short shrift to the legal needs of
all persons-poor or prosperous-in their roles as individ-
ual members of the public?4

"Institutions of representation ' 5 operate in the context of a
larger cultural, social, and economic environment. 6 This environ-
ment shapes the "institutions of representation" to the extent that
they respond to the exigencies of the age. In turn, they help to
shape that larger environment by acting as arbiter over which of
these exigencies become defined as "legal."

This paper commences with the assumption that the social
and economic impact of alternative arrangements are not in-
dependent of the technique by which legal decisions are made, and
that this is at least in part a function of the institutional structure
of the legal services delivery system. The objectives are to identify
the discernible trends in the changing structure of Nebraska's le-
gal profession; to determine the social and economic forces influ-
encing these trends; and to indicate problems these trends suggest
with respect to the "basic tenet of the professional responsibility of
lawyers ... that every person in our society should have ready
access to the independent professional services of a lawyer of in-
tegrity and competence. ' 7

4. Mayhew, Institutions of Representation: Civil Justice and the Public, 9 LAW
& Soc'Y REV. 401, 401 (1975) (hereinafter cited as Mayhew).

5. Mayhew has stated that
Whether any given situation becomes defined as a "legal" problem ... is a
consequence of the social organization of the larger society....

The legal system is institutionally organized and includes a set of institu-
tions of representation ... an organized, established, routinized method of
providing advocacy, representation, or other legal services to those who
have legal needs, interests and claims. Each institution of representation
possesses a peculiar set of biases; it is more likely to stimulate and provide
for representation of some claims than others. These biases are not ran-
dom but structured.

Mayhew, supra note 4, at 404, 406.
6. See generally J. AUERBACH, UNEQUAL JUSTICE (1976); H. EHRMANN, COMPAR-

ATIVE LEGAL CULTURES (1976); R. POUND, THE LAWYER FROM ANTIQUITY TO MODERN

TIMES (1953); D. RUESCHEMEYER, LAWYERS AND THEIR SOCIETY (1973); Friedman,
Legal Culture and Social Development, 4 LAw & Soc'Y REV. 29 (1969).

7. ABA CODE OF PROFESSIONAL RESPONSmITY, ECI-1.
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STRUCTURAL CHANGE

Structural change carries significant implications for the types
of claims and clients likely to be served. The overall size of the
legal profession, both nationally and in Nebraska, has increased
consistently since at least 1948, the first year for which reasonably
accurate data are available. Table 18 indicates the number of law-
yers in the state rose from 1,823 in 1948 to 3,252 in 1979. This repre-
sents a 50.8 percent increase for the period 1948-1975, and 78.3
percent through 1979. The state's population grew 16.5 percent
during the 1948-1975 period. Nationally, for the period 1948-1970 the
number of lawyers increased by 109 percent while the population
increased by 38.5 percent.

Table 1

Nebraska Lawyers and Population
(1948-1979)

Number of Percent Percent Population
Year Lawyers Change Population Change per Lawyer

1948 1,823 1,325,000 726:1
1951 2,294 25.0 1,346,000 1.5 586:1
1954 2,314 0.008 1,353,000 0.005 585:1
1957 2,334 0.008 1,437,000 6.2 616:1
1960 2,344 0.004 1,411,000 -1.8 602:1
1963 2,438 4.0 1,460,000 3.5 599:1
1966 2,525 3.6 1,456,000 -0.003 577:1
1970 2,679 6.0 1,483,791 1.9 553:1
1975 2,750 2.6 1,543,678 4.0 561:1
1979 3,252 18.6 1,573,943 1.9 484:1

8. The figures for 1948-1970 are from AMERICAN BAR FOUNDATION, LAWYERS IN
THE UNITED STATES (1956), and AMERICAN BAR ASSOCIATION, LAWYER STATISTICAL
REPORT (1961, 1964, 1967, 1971). The figures for 1975 are from the NEBRASKA STATE
BAR ASSOCIATION, DIRECTORY OF ATTORNEYS OF THE STATE OF NEBRASKA (1975), and
NEBRASKA DEPARTMENT OF ECONOMIC DEVELOPMENT, NEBRASKA STATISTICAL HAND-
BOOK, 1979 figures are from MARTINDALE-HUBBELL LAW DIRECTORY (1980), and Uni-
versity of Nebraska Bureau of Business Research population estimates.

1981]
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Table 2

Nebraska and U.S. Lawyers in Private Practice 1948-
1979

Nebraska

Number of Lawyers Percent of

U.S.

Number of Lawyers Percent of
Year in Private Practice Lawyer Population in Private Practice Lawyer Population

1948 1,517 83.2 152,649 90.0
1951 1,637 71.3 176,995 79.8
1954 1,733 74.2 189,443 78.4
1957 1,581 67.7 188,955 72.0
1960 1,534 65.4 192,353 67.3
1963 1,506 61.7 200,586 67.7
1966 1,591 63.0 212,622 67.1
1970 1,628 60.7 236,085 66.4
1979 2,162 66.4 N.A. N.A.

Table 3

Nebraska and U.S. Lawyers Paid by Salary as
Employees of Private Industry 1948-1979

Nebraska U.S.

Number of Percent of Number of Percent of
Year Lawyers Lawyer Population Lawyers Lawyer Population

1948 N.A. N.A. N.A. N.A.
1951 167 7.2 11,274 5.0
1954 209 9.0 15,063 6.2
1957 248 10.6 18,911 7.2
1960 258 11.0 22,533 7.9
1963 324 13.2 26,492 8.9
1966 307 12.1 29,405 9.3
1970 335 12.5 33,593- 9.4
1979 364 11.2 N.A. N.A.
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Table 4

Nebraska and U.S. Lawyers in Government Service
1948-1979

Nebraska U.S.

Number of Percent of Number of Percent of
Year Lawyers Lawyer Population Lawyers Lawyer Population

1948 N.A. N.A. N.A. N.A.
1951 409 17.6 27,381 12.3
1954 431 18.6 29,182 12.0
1957 347 14.8 32,155 12.2
1960 374 15.9 33,801 11.8
1963 431 17.6 38,062 12.8
1966 417 16.5 40,992 12.9
1970 439 16.3 46,152 12.9
1979 475 14.6 N.A. N.A.

Table 5

Nebraska and U.S. Lawyers Practicing as Sole
Proprietors or as Partners 1948-1979

Nebraska U.S.
Proprietors Partners Proprietors Partners

Percent of Percent of Percent of Percent of
Lawyer Lawyer Lawyer Lawyer

Year Number Population Number Population Number Population Number Population

1948 920 50.5 509 27.9 104,687 61.7 40,448 23.8
1951 1,013 48.7 539 25.9 120,340 54.3 47,311 21.3
1954 1,081 50.0 564 26.1 127,389 52.7 51,688 21.4
1957 893 38.2 576 24.6 122,389 46.6 54,966 20.9
1960 808 34.5 597 25.5 116,911 40.8 60,709 21.2
1963 712 29.2 658 26.9 113,127 38.2 70,064 23.6
1966 709 28.0 744 29.5 113,273 35.7 78,544 24.8
1970 656 24.5 812 30.3 118,963 33.4 92.442 26.0
1979 661 20.3 1,146 35.2 N.A. N.A. N.A. N.A.
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Table 6

Nebraska and U.S. Lawyers Paid by Salary as
Associates of Law Firms 1948-1979

Nebraska U.S.

Number of Percent of Number of Percent of
Year Lawyers Lawyer Population Lawyers Lawyer Population

1948 88 4.8 7,514 4.4
1951 85 3.7 9,344 4.2
1954 88 3.8 10,366 4.3
1957 112 4.8 11,600 4.4
1960 129 5.5 14,733 5.1
1963 136 5.5 17,395 5.8
1966 138 5.4 20,845 6.6
1970 160 5.9 24,680 6.8
1979 307 9.4 N.A. N.A.

Ostensibly the supply of lawyers available to meet the legal
need of the public has increased dramatically, well outpacing the
growth of the population. The test of this observation necessitates
analysis of the institutional setting in which this abundance of new
legal talent practices.9 A number of studies have shown the struc-
tural character of the legal profession in the United States has
changed markedly in the past thirty years.10 The professional dis-
tribution of attorneys in Nebraska has not gone untouched by this
trend.

Attorneys are employed in either the private or public sectors
of the economy. These sectors may be further subdivided accord-
ing to the particular institutional setting in which the attorney
works. Government lawyers work either in the judicial, executive
or legislative branches at the federal, state or local government
level. Private sector attorneys are in either private practice or pri-
vate industry. Those in private practice may be further classified
as solo practitioners, members of partnerships, or associates.
Each of these distinctions, and the developing trends in the distri-
bution of lawyers among these various practice settings, signifi-
cantly affect the availability of legal care. Private practitioners are
most concerned with meeting the everyday legal needs of ordinary
citizens. Table 2 indicates that the percentage of U.S. attorneys

9. See Mayhew, supra note 4, at 405-06.
10. L. DErrCH & D. WEINSTEIN, PREPAID LEGAL SERVICES (1976) (hereinafter

cited as DErrCH & WEINSTEIN); York & Hale, Too Many Lawyers? The Legal Services
Industry: Its Structure and Outlook, 26 J. LEGAL EDUC., 2-22 (1973).
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engaged in private practice dropped from 90 percent in 1948 to 66.4
percent in 1970. In Nebraska private practitioners declined from
83.2 percent in 1948 to 60.7 in 1970, while the 1980 Martindale-Hub-
bell directory indicates an increase to 66.4 percent by 1979. Law-
yers increasingly are being absorbed by private industry and
government. The percentage of total lawyers employed by private
industry nationally increased from 5.0 percent in 1951 to 9.4 percent
in 1970. This has been attributed "to the complexity of governmen-
tal regulations which make day-to-day counseling necessary" and
to "an increased realization of the benefits to be gained by having a
counselor who is thoroughly familiar with the employing organiza-
tion and its problems."'"

Table 3 indicates that 7.2 percent of all Nebraska attorneys
were employed by private industry in 1951 as compared with 12.5
percent by 1970. As of 1979, 11.2 percent of the State's 1980 Martin-
dale-Hubbell listings were reported as being employed in private
industry. Of those so listed 55 percent work for insurance compa-
nies and banks, while the remaining 45 percent work for some
other form of business enterprise, mostly manufacturing
establishments.

12

The picture with respect to government attorneys is not as
readily apparent (Table 4). The percentage of total U.S. lawyers in
government service increased from 12.5 in 1948 to 12.9 in 1970. Nu-
merically, however, this group more than doubled from 21,273 in
1948 to 46,152 by 1970. In Nebraska the percentage of attorneys in
government service has moved sporadically, but has generally de-
clined from 18.3 percent in 1948 to 14.6 percent in 1979. In absolute
terms this number has grown from 334 to 475. In Nebraska, as else-
where, the largest number of governmentally employed attorneys
are found in the executive and legislative branches of
government.

13

Concurrent with the shifting pattern in the distribution of at-
torneys among private practice, private industry, and government
are the more striking changes taking place within the private prac-
tice segment of the profession. Foremost among these trends has
been the decline of the solo practitioner. Table 5 suggests that the
image of the small town country lawyer is becoming a memory. In
1948, 61.7 percent of all attorneys in the United States were solo

11. A. BLAUSTEIN & C. PORTER, THE AMERICAN LAWYER 46 (1954).
12. S. Hickerson, The Nebraska Legal Services Delivery System: An Analysis

of Structural Change and a Methodological Articulation for Program Evaluation
(December, 1980) (unpublished Ph.D. thesis in University of Nebraska at Lincoln
library).

13. Id.
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practitioners. By 1970 this figure had declined to 33.4 percent de-
spite an absolute increase of 14,276. This trend is even more pro-
nounced in Nebraska where the decline is evident in both
percentage and absolute terms. Here solo practitioners as a per-
centage of total lawyers declined from 50.5 in 1948 to 24.5 in 1970,
and to 20.3 by 1979. In 1979 this represented approximately 30 per-
cent of the private practice segment of the legal profession. In ab-
solute terms this represents a loss of 259 solo practitioners over a
period of 31 years.

Corresponding changes have taken place in other areas of pri-
vate practice. Table 5 compares the aforementioned trend among
solo practitioners with that among members of partnerships.
Again the Nebraska experience is more pronounced than the na-
tional trend. Nationally the percentage of total lawyers practicing
as members of partnerships grew from 23.8 in 1948 to 26.0 in 1970.
This reflects an absolute increase of 51,994 lawyers. In Nebraska
the number of partners as a percentage of total lawyers grew from
27.9 in 1948 to 30.3 in 1970. As of 1979, 35.2 percent of Nebraska at-
torneys listed in Martindale-Hubbell were reported as partners.
This represented 53 percent of the private practice segment of the
state's legal profession at that time. In absolute terms this meant
an increase of 637 in the number of attorneys practicing as part-
ners in Nebraska from 1948 through 1979.

Table 6 indicates a similar trend among lawyers practicing as
associates, salaried employees of a law firm. In the United States
the number of associates increased from 7,514 in 1948 to 24,680 in
1970. Thus, 4.4 percent of U.S. attorneys were employed in this
fashion in 1948 compared with 6.8 percent in 1970. The number of
attorneys employed as associates in Nebraska grew from 88 in 1948
to 160 in 1970, representing 4.8 and 5.9 percent of total Nebraska
lawyers in those years. By 1979, 9.4 percent (or 307) of Nebraska
attorneys listed in Martindale-Hubbell were reported as associ-
ates. This represents approximately 14.2 percent of the private
practice segment of the profession in Nebraska.

While the overall size of the profession has grown by 78 per-
cent during the time period investigated not all segments of the
profession have grown at the same rate. The private practice and
government service segments of the bar grew 42 percent, while at-
torney employment in private industry grew 117 percent. Most im-
portant, from the standpoint of providing accessible legal services
for ordinary citizens, are the structural changes taking place
within the private practice segment of the bar. The number of solo
practitioners declined by 28 percent while the number of partners

[Vol. 15
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increased by 125 percent and, most remarkable of all, the number
of salaried associates grew by 248 percent.

The professional distribution of attorneys in Nebraska has
changed dramatically. Here, as in the rest of the country, the part-
nership has become the dominant institutional form in private le-
gal practice. 14 The standard economic explanation for this is that
"[t I hrough this division of labor with each lawyer practicing a spe-
ciality, individual and total productivity-and hence income--are
increased.' 5 This provides only a partial explanation of the pre-
vailing trend. The aforementioned trends have also been accompa-
nied by the gradual accretion of attorneys into larger and larger
law firms. This enhances status, attracts substantial retainer fees
from the business community and increases income.16

ANALYSIS OF TRENDS

The growing number and changing professional distribution of
Nebraska's attorneys interact with and are a response to the larger
Nebraska economic and social environment. Previous studies indi-
cates that it is "significant to study the relationship between the
state's percentage of lawyers and the state's proportion of eco-
nomic factors which help to produce the amount and possibly the
quality of legal activity in the state."'1 7 Those studies gathered in-
formation concerning the percentage of the nation's lawyers and
the percentage of each of a group of eleven economic indicators
which could be attributed to each of the states. This data was then
subjected to simple correlation analysis.18 They concluded that

14. DEITCH & WEINSTEIN, supra note 10, at 115.
15. York & Hale, Too Many Lawyers? The Legal Service Industry: Its Structure

and Outlook, 26 J. LEGAL EDUC. 1, 8 (1973).
16. See Table 10 infra.
17. Segal & Fei, The Economics of the Legal Profession: An Analysis by States

(pts. 1-2), 39 A.B.A.J. 110, 216, 217 (1953) (hereinafter cited as Segal & Fei).
18. Correlation analysis is a statistical technique for measuring the extent to

which two variables change in unison. The correlation coefficient (R) is given by
I (Xi - R) (Yi - 7)

the formula R =
x(i - X)2 (Yi - y)2

It is interpreted as an abstract measure of the degree of relationship between two
variables. Possible values for R range from -1 (indicating perfect negative correla-
tion) to +1 (indicating perfect positive correlation). An R value of 0 indicates no
observable systematic relationship between the two variables. Values between 0
and 1 (or 0 and -1) indicate less than perfect systematic relationships. The coeffi-

cient of determination (R 2 ) is defined by the formula R2 
=7(72i )2

y(Yi -7)2"

R2 is a descriptive statistic relating the "explained" variation of Y, (Yi - y)2, to the
total variation, (Yi - y)2. It is also, obviously, equal to the square of R. R2 is inter-
preted as the proportion of the total variation in Y "explained" by the regression of
Y on X. Possible values for R2 range from 0 to +1. Thus a high value of R2 suggests

19811
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the demand for legal services is very closely related to levels of
economic activity.

It can be generally concluded that those states with high
comparative economic activity in numbers and amounts
will have more legal activity as well as more money with
which to support lawyers and to pay for legal services.
Hence we know that the distribution of lawyers among the
various states is largely governed by economic forces in
the states.19

Nebraska, however, was among a small group of states show-
ing wide variation from these close relationships.

[Flive states (District of Columbia, Oklahoma, Arkansas,
Kentucky and Nebraska) show relatively high variation
percentagewise by the state's economic activity series
studied. In other words, these five states not only have a
greater percentage of lawyers than their economic activi-
ties would indicate but also their percentage variations are
marked.

20

This analysis is extended to other factors to explain the rela-
tively large number of attorneys in Nebraska, along with the

that a large proportion of the variation is "explained" by the correlation analysis
and a low value suggests just the opposite. It is very important to emphasize that
correlation techniques do not assume causality nor do correlation results imply
causality. Finally, all of the correlation results here can be tested against the fol-
lowing alternative hypotheses: H0, there is no systematic relationship between Y
and X; or HI, there is a systematic relationship between Y and X. For this purpose
prob-values are calculated for each of the correlations. These appear under the col-
umns labeled S in Table 7. A prob-value is defined as the critical significance level
(and correspondingly the critical confidence level) at which statistical significance
is reached. The important issue is not whether statistical significance is achieved,
but rather at what level it is achieved. Thus a significance statistic of .05, for exam-
ple, would indicate that the correlation in question is significant at a critical confi-
dence level of 95%. More simply, a .05 significance statistic coupled with very low
correlation statistics would mean that Ho can be accepted with 95% confidence.
Conversely, a .05 significance statistic coupled with very high correlation statistics
would mean that Ho can be rejected and H accepted with 95% confidence. Since
small prob-value means small credibility for H0, the prob-value is an excellent way
to measure the credibility of the null hypothesis.

See generally R. WONNACOrIr & I. WONNACOTr, INTRODUCTORY STATISTICS FOR

BUSINESS AND ECONOMICS (1972), and R. PINDYCK & D. RuBiNFIELD, ECONOMETRIC
MODELS AND ECONOMIC FORECASTS (1976) for basic explanatory statistics texts.

19. Segal & Fei, supra note 17, at 113.
20. Id. at 218. See supra 8 for sources of lawyer data. Manufacturing data from

U.S. DEPARTMENT OF COMMERCE, CENSUS OF MANUFACTURING (selected years).

Trade and Services data from U.S. DEPARTMENT OF COMMERCE, CENSUS OF RETAIL
TRADE, CENSUS OF WHOLESALE TRADE, and CENSUS OF SELECTED SERVICES (selected
years). Population, corporation, insurance, agricultural, banking, state government,
motor vehicle, mortality, and business failure date from NEBRASKA DEPARTMENT OF
ECONOMIC DEVELOPMENT, NEBRASKA STATISTICAL HANDBOOK (selected years).
Prisoner data from U.S. DEPARTMENT OF COMMERCE, STATISTICAL ABSTRACT OF THE

UNITED STATES (selected years). See supra note 12.

[Vol. 15
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changes in their professional distribution. Historical data for a se-
ries of thirty-eight indicators of social, economic, and legal activity
are correlated with that change in professional distribution,
describing the growth and structural change in Nebraska's legal
profession found in Tables 1-6. The purpose is to determine the
extent to which the trends in the growth and professional distribu-
tion of the state's legal profession can be "explained" by each of
the indicators selected. Table 7 summarizes the results of this
process.

21

21. For a more detailed interpretation, see note 12 supra.
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The statistical results in Table 7 support the conclusion that
the number of attorneys in the state is correlated with various
measures of institutional economic activity. Six of the correlation
statistics in the "Total" column may be classified as "very high. '22

Five of these (the number of nonprofit corporations, total life in-
surance losses paid, the number of domestic corporations, total
employment, and number of farms (negative correlation)) were
not included in the earlier study which found Nebraska to have a
larger than expected number of attorneys. 23 These and other in-
dicators with which the number of attorneys is highly correlated
help to "explain" Nebraska's relatively large number of lawyers.
Moreover, the kinds of indicators with which the number of attor-
neys shows high agreement also account for a large amount of the
legal activity in an area, and are therefore indicative of the types of
claims and clients with which practitioners are involved. Thus, low
and negative correlation statistics (as in the case of total and per
capita personal income, farm income, divorces, automobile acci-
dents, and prisoners received from the courts) are also telling with
respect to the question of whose interests are likely to secure rep-
resentation and whose are not.

Even more significant with respect to the problem of broad-
based efficacy in representation are the results obtained in apply-
ing this same analysis to the various segments of the bar. Identify-
ing those factors with which the trends in the professional
distribution of attorneys are highly correlated develops a better
picture of the social and economic trends to which various sub-
groups within the bar are most sensitive. Consider the decline of
the solo practitioner, traditionally an instrumental figure in provid-
ing the citizen's legal needs. The near extinction of this form of
legal practice has been attributed to a kind of institutional obsoles-
cence; the growing demand of large scale organizations for legal
services requires a degree of sophistication and familiarity with
highly technical and specialized areas of the law beyond the capa-
bilities of any one person. While this is undoubtedly true, the evi-
dence suggests once again that it is not the whole story. Unlike
some of the other variables included in Table 7 which are clearly
and distinctly related to various types of economic institutions,
population is thought to be related to the demand for those types
of legal services that are more personal in nature. Yet the declin-

22. For discussion purposes the R2 statistics in Table 7 are divided into four
categories: very high (R 2 80 or above), high (R 2 = .70 = .79999), low (R 2 = .50 -
.69999), and very low (R 2 f .49999 or less).

23. Segal & Fei, supra note 17, at 216.
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ing number of solo practitioners in Nebraska shows high negative
correlation with population and is best understood in the way spe-
cific tasks have become institutionalized within the socioeconomic
fabric. Concomitantly, the number of solo practitioners has also
shown high negative correlation with the number of life insurance
companies, the number of banks, property and liability premiums
received, and property and liability losses paid. Each of these rep-
resent new institutional arrangements for providing an array of
services in the areas of estate planning, probate, and personal in-
jury litigation, traditionally the domain of solo practitioners. This
is not meant to imply that the routinization of tasks implicit in
these new institutional arrangements has not resulted in econom-
ics of organization. Rather, the point is to emphasize the "lacunae
of unrepresented interests" 24 which have been left behind in other,
perhaps less obvious, areas. 25

The pattern of correlations to other segments of the bar can be
similarly interpreted. Twenty-one indicators are highly correlated
to the number of partners: six are related to either the increasing
number or the increasing sales volume of business enterprise, five
reflect the growing importance of the insurance industry in the
state, three can be interpreted as barometers of the growth of
agribusiness as distinct from agriculture, two are related to bank-
ing and the health of the financial community, and two to the eco-
nomic significance of state government. Only the remaining
three-population, per capita personal income, and total personal
income-can plausibly be interpreted as indicative of a relation-
ship between this aspect of change in the professional distribution
of attorneys and non-institutional consumers of legal skills.

A similar pattern of relationships is found in the case of attor-
neys employed as associates and by private industry as revealed in
Table 7. Only in the case of governmental employment does the
statistical analysis fail to show any significant or systematic rela-
tionship. However, these results indicate the direction of an initial
answer to the question concerning what types of claims are likely
to secure representation under existing institutional arrange-
ments. They lend support to the contention that "[tihe legal pro-
fession is organized to service business and property interests. ' '26

24. Mayhew, supra note 4, at 408.
25. Less obvious, that is, in the sense of not as yet having become institutional-

ized as the type of claim which is amenable to legal recourse. For example, how
many women would have perceived sexual discrimination as a matter to be taken
up with an attorney thirty years ago?

26. Mayhew & Reiss, The Social Organization of Legal Contacts, 34 AM. Soc.
REv. 309, 313 (1969). A 1975 survey reports that 53.7 percent of the attorneys sur-
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IMPLICATION OF TRENDS

Economists evaluate the kinds of trends described here with
reference to the concept of market structure which generally re-
fers to industry characteristics in terms of: (1) the number of
firms, (2) the character of the product (homogeneous or heteroge-
neous), (3) the presence or absence of entry barriers, and (4) the
degree of control over price. A cursory examination of the eco-
nomic structure of the industry with a large number of small firms,
and therefore without the power to impose a monopoly price, gives
the impression that competitive conditions prevail. The concentra-
tion ratio is a technique for estimating the pervasiveness of mo-
nopoly power.27 Existing data on the receipts of Nebraska law
firms are not sufficiently detailed to allow the construction of sales
concentration ratio. However, it is possible to construct employ-
ment concentration ratios. 28

Table 8

Lawyer Employment Concentration Ratios for
Nebraska Law Firms

Percent of
Group of Firms Private Practice Attorneys Employed

Largest 4 7.95
Largest 8 11.93
Largest 20 19.51
Largest 50 29.97

veyed and 66.5 percent of the nonattorneys agreed with the statement, "lawyers pay
more attention to the problems of wealthy and influential people than they do to
others." Commentary, 55 NEB. L. REV. 57, 82, 89 (1976).

27. Concentration ratios simply specify the percentage of total industry sales
(receipts), employment, or some other variable accounted for by a group of the
largest firms in the industry. The presumption is that if a small group of firms holds
a disproportionately large share, then some degree of monopoly power exists. F.
SCHERER, INDUSTRIAL MARKET STRUCTURE AND ECONOMIC PERFORMANCE 50-51
(1970).

28. Tables 8 through 12 are based on data gathered from the 1980 MARTINDALE-
HUBBELL LAW DIRECTORY.
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Table 9

Distribution of Nebraska Lawyers In Firms with Four
or More Lawyers by Firm Size

Number of Lawyers
in Firm Number of Firms 'Number of Lawyers

4 33 132
5 22 110
6 14 84
7 6 42
8-10 17 153

More than 10 19 412

Source: Data gathered from Martindale-Hubbell Law Directory (1980).

Table 10

Distribution of Nebraska Lawyers By Firm Size and
Status of Practice

Size of Firm
*(N 685) (N 837) (N 277) (N 179) (N 169)

Specialization Solo 2-4 5-9 10-15 16

% of % of % of % of % of
Number Solos Number 2-4 Number 5-9 Number 10-15 Number 16

Low Status 36 5.3 98 11.7 5 1.8 0 - 0 -
Mid Status 53 7.7 429 51.2 173 62.5 10 5.6 0 -
High Status 9 1.3 68 8.1 79 28.5 169 94.4 168 99.4
No Listing 537 85.7 242 29.0 20 7.2 0 - 0 -

Chi-Square = 813.576, Df = 8, p < .001

*Note that the number of solos listed here is greater than in Table 5. This is because associates
working for solo practitioners are also included here.
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Table 11

Distribution of Nebraska Lawyers By Firm Size and
Ability Rating

Size of Firm
(N 685) (N 837) (N 277) (N 179) (N 169)

Rating Solo 2-4 5-9 10-15 16

%of %of %of %of %of
Number Solos Number 2-4 Number 5-9 Number 10-15 Number ' 16

A 68 9.9 205 24.5 100 39.0 63 35.2 33 19.6
B 151 22.0 265 31.7 73 26.3 49 27.3 33 19.6
C 58 8.5 97 11.6 11 4.0 1 0.7 0 -

No Rating 408 59.6 270 32.2 85 30.7 66 38.8 102 60.8

Chi-Square = 94.357, Df = 8, p .001

Table 12

Distribution of Nebraska Lawyers By Firm Size and
Representative Clients

*(N 685) (N 837) (N 277) (N 179) (N 169)

Fortune Clients
Listed Solo 2-4 5-9 10-15 16

% of %of %of % of % of
Number Solos Number 2-4 Number 5-9 Number 10-15 Number 16

Yes 7 1.0 01 9.7 138 49.8 122 68.2 85 50.6
No 678 99.0 756 90.3 139 50.2 57 31.8 83 49.4

Chi-Square = 716.823, Df - 4, p < .001

Table 8 suggests that a large degree of monopoly power does
not exist. There are, however, other elements which militate
against the conclusion that present structural arrangements are
adequate to ensure the representation of all sorts of claims and
clients. Among these are: the heterogeneous nature of the service,
the uncertainty of outcome, imperfect knowledge about lawyers
and the law on the part of consumers,29 and a classic case of price
discrimination.30 The partnership has become the primary mode
of operation in providing legal services, as is revealed in Table 5,
and this development is highly correlated to indices of economic
activity. The character and size of these firms provide a source to

29. Ladinsky, The Traffic in Legal Services: Lawyer-Seeking Behavior and the
Channeling of Clients, 11 LAw & Soc'Y REV. 207, 215 (1976).

30. "A successful defense of a millionaire certainly justifies a higher fee than a
successful defense of a $40 a week clerk. Why? The risk or exposure was greater in
the case of a the millionaire." Genhart, The Art of Billing Clients, 1 LAw OFICE
ECONOMICS AND MANAGEMENT 29, 40 (1960).
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determine the types of claims and clients likely to secure
representation.

While national data concerning the distribution of attorneys
by firm size is relatively scant, it is generally recognized that the
movement is toward larger firms.31

The more detailed data, which is recorded only with re-
spect to firms of four employees or more, that is, the more
prosperous sole proprietorships and partnerships, indicate
that the smaller the firm, the larger the percentage of in-
come received from individuals. Firms with one lawyer-
proprietor (and four or more employees) received about
two-thirds of their income from individuals. Firms with
two lawyers received about 60 percent from individuals.
Firms with four lawyers received less than half their fees
solely from individuals while those with six lawyers re-
ceived about 30 percent. Firms with eight to ten lawyers
received about 15 percent of their total fees from individu-
als, and the largest firms were receiving less than 10 per-
cent of their fees solely from individuals. The actual
percentage received from individuals may be slightly
higher since there is a category called "Combination of In-
dividuals and Businesses," which does not break down the
data separately for individuals and business clients. But
there is a clear relationship between the size of the firm
and the source of its income .... 32

If Nebraska's attorneys are not drastically different from this
national norm, then it is reasonable to assume that their distribu-
tion by firm size makes a difference in the type of claims and cli-
ents served as well. Table 9 describes the distribution of Nebraska
attorneys by firm size (where size is measured by the total number
of lawyers in the firm). As the table suggests, approximately 43
percent of Nebraska's private attorneys are in firms of four or more
lawyers. The implication is that these 43 percent (and perhaps
even more today) probably derive less than half of their fees as a
direct result of providing legal services to ordinary citizens and,
moreover, that that percentage declines as firm size increases.

Tables 10 through 12 summarize the statistical relationship be-
tween representative fields of practice, legal ability ratings, repre-

31. DErrcH & WEINSTEIN, supra note 10, at 118-22. See In Search of the Average
Lawyer, A.B.A.J. 11-65 (1970).

32. DErrcH & WEINSTEIN, supra note 10 at 128. The 1972 Census of Selected
Services reported that solo practitioners as a group received approximately 70 per-
cent of their fees from individuals, 24 percent from business, about 3 percent from
government, and the remainder from "other" sources. Partnerships, on the other
hand, received only 43 percent from individuals 51 percent from businesses, 3 per-
cent from government, and the rest from "other" sources.
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sentative clients and firm size.33 Table 10 shows the distribution of
attorneys in private practice by firm size and "status of practice."
The term "status" is used here to refer to a ranking of merit or
prestige. Table 10 was constructed by recording the representative
primary fields of practice listed in Martindale-Hubbell and group-
ing them according to the following scheme:

FIELDS STATUS

business, corporate, commercial, labor
relations, antitrust, appellate work, High Status
constitutional law, banking, patents

real estate, probate, wills, trusts, estate
planning, insurance, tax, municipal, Mid Status
negligence, product liability

criminal, matrimonial/domestic relations,
debt collection, personal injury, juvenile, Low Status
bankruptcy, trial

There is a systematic relationship (lack of independence) between
firm size and the type of legal work primarily engaged in by attor-
neys. Although the Martindale-Hubbell listings of representative
fields are not a perfect proxy for the type of legal work a given law-
yer actually does, they probably provide the best readily available
overall picture. The analysis in Table 10 supports the conclusion
that firm size makes a difference in the types of claims likely to
secure representation. There is a strong (chi-square = 813.567)
and statistically significant (p < .001) difference between the pri-
mary fields of practice listed by solo practitioners and small firms
and those which are listed by lawyers in the middle to large size
firms. Moreover, grouping the various fields of practice into differ-
ent status levels like this supports the assertion that the accretion
of attorneys into larger firms confers enhanced status and, there-
fore, the ability to attract substantial business retainers. Thus it is
apparent that prevailing trends in the professional distribution of
lawyers carry negative implications with respect to the types of
claims likely to secure representation.

Table 11 evaluates the relationship between firm size and legal
ability ratings. There is, of course, no objective criterion for judg-

33. This analysis is patterned after A. MELONE, L BRAUD, & B. OUGH, NORTH
DAKOTA LAWYERS (1975). The statistical analysis used for this is the chi-square test
of independence. ("No listing" cells are excluded from the analysis.) Where the
observed frequencies in each cell deviate markedly from that which could be ex-
pected solely on the basis of chance the chi-square value will be large. Thus a high
chi-square indicates an absence of independence. Significance statistics are also
indicated at the end of each table.
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ing lawyer competence or legal ability.34 Despite this fact, Martin-
dale-Hubbell publishes ratings (a-very high, b-high, c-fair) based
on confidential recommendations from local lawyers and judges. 35

Despite the shortcomings of this method, it provides one approxi-
mation of the relative skill of attorneys as judged by their peers. 36

Again the statistical analysis shows a relatively strong (chi-square
= 94.357) and significant (p < .001) relationship, between firm size
and ability ratings. Solo and small firm practitioners receive a dis-
proportionately large frequency of low ratings.37 To the extent (as
suggested by Table 10) that these are the lawyers most likely to
work with the sorts of claims which are germane to the problems
of ordinary citizens, and to the extent that the Martindale-Hubbell
ratings are an accurate representation of ability, this bodes ill for
the typical clients of small firm lawyers. Thus, it is also apparent
that prevailing trends in the professional distribution of lawyers
carry negative implications with respect to the efficacy of the rep-
resentation received by many ordinary citizens.

Another, more direct way of evaluating the types of claims and
clients served is Martindale-Hubbell's record representative cli-
ents as previously applied in a study of North Dakota lawyers. 38

The representative clients listed by Nebraska law firms were re-
corded and then grouped on the basis of firm size and whether the
clients listed appear in the Fortune Directory of the 500 largest U.S.
industrial corporations with manufacturing plants in Nebraska.39

Table 12 indicates a strong (chi-square = 716.823) and statistically
significant (p < .001) relationship between firm size and clientele.
Approximately 50 percent or more of the attorneys in each of the

34. See generally Benedict & Saks, Evaluation and Quality Assurance of Legal
Services, 1 LAw & HUMAN BEHAVIOR 373 (1977); Rosenthal, Evaluating the Compe-
tence of Lawyers, 11 LAw & Soc'Y REV. 257 (1976); Carlson, Measuring the Quality of
Legal Services: An Idea Whose Time Has Not Come, 11 LAw & Soc'y REV. 287
(1976).

35. MARTINDALE-HUBBELL endpaper (1980).
36. The 1980 MARTINDALE-HUBBELL directory lists 3252 lawyers for Nebraska.

Of these, 2162 or 66.4 percent, are listed as being in private practice. Of these 2162,
931 (approximately 43%) are not rated, while 167 (approximately 8%) have low rat-
ings. The fact that 408 of the solo practitioners are not rated introduces a possible
statistical distortion which, it should be noted, may be prejudicial to the characteri-
zation of solo practitioners.

37. Small firm and solo practitioners continue to dominate in the provision of
criminal legal services. The loss factor in criminal cases, as compared with the no-
loss, non-litigatory corporate planning practice of larger firms, may partially ac-
count for the disproportionately large percent of low ability ratings received by
small firm practitioners.

38. See note 33 supra.
39. NEBRASKA PUBLIC POWER DISTRICT (COLUMBUS, NEBRASKA), THE 1978 FOR-

TUNE DIRECTORY, THE 500 LARGEST INDUSTRIAL CORPORATIONS WITH MANUFACTUR-

ING PLANTS IN NEBRASKA (1978).
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three largest firm size groups list Fortune clients, while only 1 per-
cent of the solo practitioners and 9.7 percent of the small firm law-
yers have such listings.4° Therefore, it is reasonable to surmise
that prevailing trends in the professional distribution of attorneys
also has serious implications with respect to the types of clients
likely to secure representation.4 1 The relationship between size
and clientele, coupled with the continuing accretion of lawyers into
private industry and larger firms, clearly runs counter to the goal
of broad based efficacy in representation and to the norms and
objectives expressed in Ethical Consideration 1-1.

CONCLUSION

This paper began with the assertion that modern problems in
the delivery of legal services are most usefully defined and under-
stood in terms of the changing institutional structure of the legal
profession rather than in terms of its absolute size. We have
sought to identify trends in the changing structural characteristics
of the state's legal profession; to relate these trends to the larger
socioeconomic environment; and to determine their implications
with respect to broad based efficacy in representation. It was de-
termined that the legal profession in Nebraska has grown consid-
erably in the past thirty years, and that structurally it has become
more concentrated in private industry and larger law firms. These
trends are highly correlated with various indicators of economic
activity particularly in the areas of insurance, manufacturing, and
banking. The correlation statistics resulting from this analysis in-
dicate systematic relationships between various social and eco-
nomic trends in the state and changes in the size and structural
configuration of the legal profession. They are indicative of the
type of legal activity taking place and, thus, of the type of claims
and clients to which the system is most responsive. Evidence
clearly indicates that fields of practice, ability ratings, and, most
importantly, clientele vary significantly with firm size. This cou-
pled with the continuing trend toward increasing professional con-
centration imply the potential for a significant "lacunae of

40. A possible distortion here is the fact that many firms simply do not list
representative clients. For example, the group of attorneys in the largest firm size
group who do not list Fortune clients are all with the same firm. It is likely that a
firm this size does have some prestigious business clients, but they simply do not
list them.

41. A similar analysis of the relationship between the law school attended and
fields of practice, ability ratings, and representative clients was also conducted by
the author. This was found, however, to be a much less revealing indicator. See
note 12 supra.
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unrepresented interests" which is inconsistent with the ideals of
an independent and autonomous bar.

This presents a challenge to develop programs that will pro-
vide for the delivery of quality legal services at costs the public can
afford. It is unlikely in the present political environment that the
full potential and promise of the Legal Services program initiated
in the 1960s can be unleashed to fill this gap.42 Thus, the responsi-
bility for devising new institutional arrangements with which to
meet the challenge that lies ahead falls solely on the profession
itself.

42. See, e.g., Barnes, Reagan Versus the Poverty Lawyers, The New Republic,
January 23, 1971, at 15-17.
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