
COMMERCIAL LAW

During the survey period, the Nebraska Supreme Court de-
cided three noteworthy cases dealing with the Nebraska Uniform
Commercial Code. The court adopted a technical interpretation of
section 2-608,1 which led to a harsh decision in Koperski v. Husker
Dodge, Inc.2 In Terra Western Corp. v. Berry & Co.,3 the meaning
of "proceeds" in section 9-3064 was clarified. Finally, in Fricke v.
Hart,5 the court liberally construed section 2-313,6 which protects
the Nebraska consumer from false claims by sellers concerning
the condition of their products.

KOPERSKI v. HUSKER DODGE, INC.:
REVOCATION OF ACCEPTANCE UNDER SECTION

2-608: THE TEST FOR SUBSTANTIAL
IMPAIRMENT OF VALUE

INTRODUCTION

In Koperski v. Husker Dodge, Inc.,7 the Nebraska Supreme
Court addressed the issue of whether the purchaser of a defective
automobile had properly revoked acceptance of the vehicle in ac-
cordance with Nebraska U.C.C. section 2-608. 8 The court held that
the plaintiff, Koperski, had not properly revoked her acceptance
because she failed to show the vehicle's value had been substan-
tially impaired.9 The court further held that the defendant's repair
and replacement warranty had not failed of its essential purpose
because repair work was performed on the vehicle each time it was
returned for servicing.10 The Nebraska court rejected the subjec-
tive test of substantial impairment of value contemplated by the
Code," and instead adopted a dollar value test, contrary to other
jurisdictions faced with the same issue.12

1. NEB. REV. STAT. (U.C.C.) § 2-608 (Reissue 1980).

2. 208 Neb. 29, 302 N.W.2d 655 (1981).
3. 207 Neb. 28, 295 N.W.2d 693 (1980).
4. NEB. REV. STAT. (U.C.C.) § 9-306 (Reissue 1980).
5. 206 Neb. 590, 294 N.W.2d 737 (1980).
6. NEB. REV. STAT. (U.C.C.) § 2-313 (Reissue 1980).
7. 208 Neb. 29, 302 N.W.2d 655 (1981).
8. NEB. REV. STAT. (U.C.C.) § 2-608 (Reissue 1980).
9. 208 Neb. at 41, 302 N.W.2d at 662.

10. Id. at 48-49, 302 N.W.2d at 666.
11. NEB. REV. STAT. (U.C.C.) § 2-608, Comment 2 (Reissue 1980).
12. See note 41 infra.
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BACKGROUND

The automobile is one of the most troublesome consumer
products today.13 Nebraska U.C.C. section 2-608 may, however,
provide relief to the disappointed purchaser of a defective automo-
bile if certain conditions are met. 14 Section 2-608 affords a buyer of
nonconforming goods the right to revoke acceptance. 15 Revocation
of acceptance is an appropriate remedy only where: (1) the goods
do not conform to the contract; 16 (2) the defect involved "substan-
tially impairs" the value of the item;17 and (3) acceptance was
made (a) on the assumption the nonconformity would be cured
and it has not seasonably been cured, 18 or (b) without discovery of
the nonconformity due to the difficulty of discovery before accept-
ance or based on the seller's assurances. 19

13. Pertschuck, Consumer Automobile Problems, 11 U.C.C.L.J. 145, 145 (1978).
14. See Highsmith & Havens, Revocation of Acceptance and the Defective Auto-

mobile: The Uniform Commercial Code to the Rescue, 18 Am. Bus. L.J. 303, 304
(1980) (hereinafter cited as Highsmith & Havens).

There are several sections in article 2 which deals with consumer products lia-
bility. Section 2-314 provides that goods sold must conform to the implied warranty
of merchantability. Section 2-315 provides that a seller may, under certain circum-
stances, impliedly warrant a product to be fit for a specific purpose. Section 2-313
deals with express affirmations by the seller, which when part of the "basis of the
bargain" become express warranties. Disclaimers of the above warranties are pos-
sible when done in a conspicuous writing in accordance with section 2-316. Further,
under section 2-719 a warranty may limit the buyer's remedy to the repair or re-
placement of defective parts. However, should the limited warranty fail of its es-
sential purpose, a party may resort to any remedy which he has at law. Section 2-
608 provides such a remedy.

In Koperski v. Husker Dodge, Inc., 208 Neb. 29, 302 N.W.2d 655 (1981), all implied
warranties had been disclaimed by an "AS IS" clause pursuant Nebraska U.C.C.
§ 2-316(3) (a). The express warranty provided by the manufacturer was limited to
the repair or replacement of defective parts pursuant Nebraska U.C.C. § 2-719.

15. NEB. REV. STAT. (U.C.C.) § 2-608 (Reissue 1980) reads:
(1) The buyer may revoke his acceptance of a lot or commercial unit

whose noncomformity substantially impairs its value to him if he has ac-
cepted it

(a) on the reasonable assumption that its nonconformity would be
cured and it has not been seasonably cured; or

(b) without discovery of such nonconformity if his acceptance was
reasonably induced either by the difficulty of discovery before accept-
ance or by the seller's assurances.
(2) Revocation of acceptance must occur within a reasonable time af-

ter the buyer discovers or should have discovered the ground for it and
before any substantial change in condition of the goods which is not caused
by their own defects. It is not effective until the buyer notifies the seller of
it.

(3) A buyer who so revokes has the same rights and duties with re-
gard to the goods involved as if he had rejected them.

Id.
16. Id. at § 2-608(1).
17. Id.
18. Id. at §2-608(1)(a).
19. Id. at § 2-608(1)(b).
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In order to properly revoke acceptance, the purchaser of a de-
fective product must show the nonconforming item's value to him
has been substantially impaired.20 Most jurisdictions view the test
for substantial impairment as a subjective one, in that the circum-
stances of the particular buyer must be examined, not the needs of
an average or reasonable buyer.21 The trier of fact must determine
whether the value of the item to the buyer has, in fact, been sub-
stantially impaired.22

The Nebraska Supreme Court has adopted a technical ap-
proach in determining whether an item's value has been substan-
tially impaired within the meaning of section 2-608.23 The court
compares the original purchase price of the goods with the resale
price after revocation.24 This dollar value interpretation of sub-
stantial impairment of value is unique to Nebraska.25

FACTS

In Koperski v. Husker Dodge, Inc. 2 6 Virginia Koperski, the
plaintiff, entered into a purchase agreement with Husker Dodge

20. See note 16 supra; Chinni, Rejection or Revocation Under the Uniform Com-
mercial Code, 31 OHIO ST. L.J. 151, 156-57 (1970); Elden, Revocation of Acceptance:
Interpretation and Application, 8 U.C.C.L.J. 14, 15 (1975); Phillips, Revocation of
Acceptance and the Consumer Buyer, 75 CoM. L.J. 354, 355 (1970).

21. See Tiger Motor Co. v. McMurtry, 284 Ala. 283, ,224 So. 3d 638, 645 (1969);
Keen v. Modern Trailer Sales, Inc., 40 Colo. App. 527, ,578 P.2d 668, 670 (1978);
Peckham v. Larsen Chevrolet-Buick-Oldsmobile, Inc., 99 Idaho 675, , 587 P.2d 816,
820 (1978); Overland Bond & Inv. Corp. v. Howard, 9 111. App. 3d 348, ,292 N.E.2d
168, 176 (1972); McGilbray v. Scholfield Winnebago, Inc., 221 Kan. 605, , 561 P.2d
832, 836 (1977); Durfee v. Rod Baxter Imports, Inc., Minn. , ,262 N.W.2d 349,
353 (1977); Asciolla v. Manter Oldsmobile-Pontiac, Inc., 117 N.H. 85, , 370 A.2d 270,
273 (1977); Jorgensen v. Pressnall, 274 Or. 285, , 545 P.2d 1382, 1384 (1976); Adams,
Revocation of Acceptance: The Test for Substantial Impairment, 32 U. Prrr. L. REV.
439, 441 (1971); Crystal, Consumer Product Warranty Litigation in South Carolina,
31 S.C.L. REV. 293, 319 (1980); Highsmith & Havens, supra note 14, at 310; Note, Revo-
cation of Acceptance Under U.C.C. § 2-608-Durfee v. Rod Baxter Imports, Inc., 262
N.W2d 349 (Minn. 1977), 5 WM. MrrcH. L. REV. 241, 245 & n.21 (1979).

22. See Conte v. Dwan Lincoln-Mercury, Inc., 172 Conn. 112, , 374 A.2d 144,
148 (1976); Schumaker v. Ivers, S.D. , ,238 N.W.2d 284, 287 (1976).

23. Compare notes 21-22 supra with Koperski v. Husker Dodge, Inc., 208 Neb.
29, 41, 302 N.W.2d 655, 662 (1981), and Countryside Mobile Homes of Lincoln, Inc. v.
Schade, 204 Neb. 209, 215, 281 N.W.2d 756, 759 (1979). In Countryside, the court com-
mented: "Although neither conclusive nor the only evidence supporting diminution
of value is the fact that the mobile home at public sale ... brought $7,000. This was
less than one-half its value when sold to the appellee." Id. A showing of a decline
in monetary value may be valid as objective proof of impairment of value, as in
Countryside Mobile Homes, but should not be a requirement for a finding of sub-
stantial impairment under section 2-608 as in Koperski.

24. 208 Neb. at 41, 302 N.W.2d at 662; 204 Neb. at 215, 281 N.W.2d at 759.
25. See notes 20-22 and accompanying text supra and notes 34-41 and accompa-

nying text infra.
26. 208 Neb. 29, 302 N.W.2d 655 (1981).
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for the purchase of a new 1978 Dodge Diplomat at a price of $6,000.
At that time, she requested to test drive the vehicle but was in-
formed she could not. Upon delivery, Koperski noticed grease
marks on the car, so an appointment was made to have it
cleaned.

27

Prior to the date of the appointment, Koperski began to experi-
ence difficulties with the automobile. It vibrated when driven at
speeds of thirty-five to forty miles per hour, and the motor died
whenever the air conditioner was turned on or the vehicle was
placed in reverse. Work was performed on the automobile's carbu-
retor, however, Koperski's difficulties with the car did not end.28

Two days later, she was forced to return the vehicle because it con-
tinued to die when placed in reverse.29 The transmission in the

vehicle was replaced, but Koperski found the vehicle still did not
operate correctly.30

Koperski returned the vehicle to have it repaired again. The
radiator was removed and the transmission cooler replaced, but
still the automobile did not function properly. Koperski testified
the car did not automatically shift gears, but would instead either
stop or suddenly jerk forward when the accelerator was
depressed.

31

Finally, disgusted with the performance of the vehicle, Koper-
ski returned it. On the same day, Koperski's attorney sent a letter
to Husker Dodge and Chrysler, requesting a replacement vehicle
or the return of the purchase price.32 Koperski did not thereafter
reclaim the vehicle; it was resold at a private sale for $5,100. 33 Vir-
ginia Koperski then filed an action based on Nebraska U.C.C. sec-
tion 2-608 to revoke her acceptance of the automobile, and recover
the purchase price.

ANALYSIS

Substantial Impairment of Value

The supreme court held that the trial court had not clearly
erred in failing to find the vehicle's value substantially impaired to
Koperski. In support of its decision, the court relied on evidence
that the vehicle had been resold for eighty-five percent of the origi-

27. Id. at 34, 302 N.W.2d at 658.
28. Id. at 34, 302 N.W.2d at 658-59.
29. Id. at 34-35, 302 N.W.2d at 659.
30. Id. at 35, 302 N.W.2d at 659.
31. Id.
32. Id. at 36, 302 N.W.2d at 659.
33. Id. at 36-37, 302 N.W.2d at 660.
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nal purchase price.34 The court ignored the language in section 2-
608, which refers to a particular buyer; such language indicates a
subjective test of substantial impairment of value, as opposed to a
monetary test.35 In so doing, it rejected the need for an exhaustive
discussion of what constitutes substantial impairment of value.3 6

The court's emphasis on the dollar value of the item disregards
the patent meaning of the language used in the Code.37 Courts in
other jurisdictions have rejected the dollar value approach to sub-
stantial impairment of value.38 U.C.C. section 2-608 allows the
buyer to revoke acceptance when the nonconformity substantially
impairs the item's value "to him."39 The comment to section 2-608
also clearly indicates that a subjective test is contemplated by this
provision.4°

If the court had adopted the subjective test for substantial im-
pairment of value, it is likely, based on similar cases in other juris-
dictons, that the court would have found substantial impairment in
the value of the car to Koperski. 4 1 Because it declined to appraise
the nonconformity from the disappointed purchaser's point of

34. Id. at 41, 302 N.W.2d at 662.
35. See notes 21-22 and accompanying text supra. "The test of substantial im-

pairment is not determined by a dollar percentage appraisal but by the effect of the
defect upon the intended user of the goods." 2 R. ANDERSON, ANDERSON ON THE
UNIFORM COMMERCIAL CODE § 2-608:13 (2d ed. 1971).

36. See 208 Neb. at 41-42, 302 N.W.2d at 662.
37. NEB. REV. STAT. (U.C.C.) § 2-608, Comment 2 (Reissue 1980) provides:

2. Revocation of acceptance is possible only where the non-conformity
substantially impairs the value of the goods to the buyer. For this purpose
the test is not what the seller had reason to know at the time of contracting;
the question is whether the non-conformity is such as will in fact cause a
substantial impairment of value to the buyer though the seller had no ad-
vance knowledge as to the buyer's particular circumstances.

Id. (emphasis added).
38. Sauers v. Tibbs, 48 Ill. App. 3d 805, ,363 N.E.2d 444, 449 (1977); Campbell

v. Pollack, 101 R.I. 223, , 221 A.2d 615, 619 (1966). Contra, Reece v. Yeager Ford
Sales, Inc., 155 W. Va. 461, ,184 S.E.2d 727, 729 (1971).

39. NEB. REV. STAT. (U.C.C.) § 2-608(1) (Reissue 1980).
40. See note 37 supra; Adams, Revocation of Acceptance: The Testfor Substan-

tial Impairment, 32 U. Prrr. L. REV. 339, 440-41, (1971); Phillips, Revocation of Ac-
ceptance and the Consumer Buyer, 75 COM. L.J. 354, 355 (1970).

41. See note 43 and accompanying text infra. A statement by one court which
adopted the subjective test illustrates an alternative analysis of this issue.

For a majority of people the purchase of a new car is a major investment,
rationalized by the peace of mind that flows from its dependability and
safety. Once their faith is shaken, the vehicle loses not only its real value
in their eyes, but becomes an instrument whose integrity is substantially
impaired and whose operation is fraught with apprehension.

Zabriskie Chevrolet, Inc. v. Smith, 99 N.J. Super. 441, , 240 A.2d 195, 205 (1968).
Accord, Overland Bond & Inv. Corp. v. Howard, 9 Ill. App. 348, , 292 N.E.2d 168,
177 (1972); Ford Motor Co. v. Mayes, Ky. , ,575 S.W.2d 480, 484-85 (1978);
Pavesi v. Ford Motor Co., 155 N.J. Super. 373, ,382 A.2d 954, 956 (1978); Testo v.
Russ Dunmire Oldsmobile, Inc., 16 Wash. App. 39, , 554 P.2d 349, 356 (1976).

[Vol. 15
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view, the Nebraska court reached a "harsh"42 result, one contrary
to decisions of courts in other jurisdictions faced with the same
issue.

43

Warranties

Husker Dodge validly disclaimed all expressed and implied
warranties on the sale of the vehicle.44 Since the dealer validly dis-
claimed all warranties, the only relevant warranty was the express
limited warranty furnished by Chrysler Corporation. Chrysler's li-
ability was limited to the repair or replacement of defective
parts.4 5 This type of warranty is common in the automobile indus-
try and is frequently present in cases analyzing an automobile pur-
chaser's right to revoke acceptance under section 2-608.46

The Nebraska Uniform Commercial Code allows a seller to
limit the buyer's remedies under a warranty.4 7 If the limited rem-

42. 208 Neb. at 50, 302 N.W.2d at 666.
43. See Stroh v. American Recreation & Mobile Home Corp. of Colo., Colo.

App. , ,530 P.2d 989, 991-94 (1975); Overland Bond & Inv. Corp. v. Howard, 9 Ill.
App. 3d 348, ,292 N.E.2d 168, 177 (1972); Pavesi v. Ford Motor Co., 155 N.J. Super.
373, , 382 A.2d 954, 955, 957 (1978); Zabriskie Chevrolet, Inc. v. Smith, 99 N.J.
Super. 441, ,240 A.2d 195, 197, 205 (1968); Oberg v. Phillips, 615 P.2d 1022, 1024, 1036
(Okla. Ct. App. (1980); Stofman v. Keenan Motors, Inc., 63 Pa. D. & C. 2d 56, 14 U.C.C.
Rep. 1252, 1253, 1256 (Ct. C.P. 1973); Murray v. Holiday Rambler, Inc., 83 Wis. 2d 406,

265 N.W.2d 513, 517, 521 (1978).
44. 208 Neb. at 42, 302 N.W.2d at 662. See note 14 supra.
45. Id. at 43-45, 302 N.W.2d at 663.
46. Riley v. Ford Motor Co., 442 F.2d 670, 671 (5th Cir. 1971); Beal v. General

Motors Corp., 354 F. Supp. 423, 425 (D. Del. 1973); Tiger Motor Co. v. McMurtry, 284
Ala. 293, ,224 So. 2d 638, 644 (1969); General Motors Corp. v. Earnest, 279 Ala. 299,

, 184 So. 2d 811, 813 (1966); Conte v. Dwan Lincoln-Mercury, Inc., 172 Conn. 112,
374 A.2d 144, 146 (1976); Orange Motors of Coral Gables, Inc. v. Dade County Dairies,
Inc., 258 So. 2d 319, 320 (Fla. Dist. Ct. App. 1972); Peckham v. Larsen Chevrolet-
Buick-Oldsmobile, Inc., 99 Idaho 675, , 587 P.2d 816, 817 (1978); Ford Motor Co. v.
Mayes, Ky. , ,575 S.W.2d 480, 483 (1978); Durfee v. Rod Baxter Imports,
Inc., Minn. ,262 N.W.2d 349, 855 (1977); Asciolla v. Manter Oldsmobile-
Pontiac, Inc., 117 N.H. 85, , 370 A.2d 272-73 (1977); Oberg v. Phillips, 615 P.2d 1022,
1026 (Okla. Ct. App. 1980); Ehlers v. Chrysler Motor Corp., 88 S.D. 612, , 226
N.W.2d 157, 160 (1975); Murray v. Holiday, Inc., 83 Wis. 2d 406, , 265 N.W.2d 513, 520
(1978). See Comment, Uniform Commercial Code: Buyers of Nonconforming Goods
Who Revoke Acceptance Under Section 2-608 May Recover the Purchase Price from a
Remote Supplier Despite Lack of Privity of Contract, 63 MiNN. L. REV. 665, 670
(1979); 6 N. Ky. L. REV. 403, 405 (1979); 1979 UTAH L. REV. 295, 297-98.

47. NEB. REV. STAT. (U.C.C.) § 2-719(1) (a) (Reissue 1980) provides:
(1) Subject to the provisions of subsections (2) and (3) of this section

and of the preceding section on liquidation and limitation of damages,
(a) the agreement may provide for remedies in addition to or in sub-
stitution for those provided in this article and may limit or alter the
measure of damages recoverable under this article, as by limiting the
buyer's remedies to return of the goods and repayment of the price or
to repair and replacement of nonconforming goods or parts....
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edy fails of its essential purpose, which in this case is to provide an
operable automobile, it loses its exclusiveness, and the buyer may
revoke his acceptance. 48

The Nebraska U.C.C. requires the buyer to give the seller a
reasonable opportunity to repair any nonconformity.49 The court
acknowledged that Koperski returned the automobile for servicing
on several occasions, but held the various defects complained of
were serviced by the defendant, and, therefore the repair and re-
placement warranty had not failed of its essential purpose.50 The
court noted that its decision is against authority in other jurisdic-
tions, 51 but declined to be persuaded by that authority.

In support of its holding that the limited warranty had not
failed of its essential purpose, the court noted that after Koperski
attempted to revoke acceptance the transmission was again re-
placed, and testimony indicated the vehicle operated properly.5 2

The court overlooked the fact that one who sells a nonconforming
automobile is not given an unlimited amount of time to cure.5 3 It is
well established that a buyer is not obligated to permit the seller to
repair the defect indefinitely, in the hope that it may ultimately
comply.54 When the seller fails to remedy the defect within a rea-
sonable time, the buyer may revoke. 55

The court appears willing to allow the seller to continue his
efforts to repair indefinitely. 56 So long as the seller attempts to re-
pair, the court is not willing to find that the repair or replacement
remedy fails of its essential purpose.5 7 Under this analysis the
buyer is denied the benefit of his bargain.5 8

48. NEB. REV. STAT. (U.C.C.) § 2-719(2) (Reissue 1980) provides: "(2) Where

circumstances cause an exclusive or limited remedy to fail of its essential purpose,
remedy may be had as provided in this act." Id. See also Riley v. Ford Motor Co.,
442 F.2d 670, 673 (5th Cir. 1971); Beal v. General Motors Corp., 354 F. Supp. 423, 426
(D. Del. 1973); Conte v. Dwan Lincoln-Mercury, Inc., 172 Conn. 112, ,374 A.2d 144,
149 (1976); Highsmith & Havens, supra note 14, at 319-20.

49. NEB. REV. STAT. (U.C.C.) § 2-508 (Reissue 1980). See Crystal, Consumer
Product Warranty Litigation in South Carolina, 31 S.C.L REV. 293, 319 (1980).

50. 208 Neb. at 48-49, 302 N.W.2d at 665.
51. Id. at 49-50, 302 N.W.2d at 666.
52. Id. at 49, 302 N.W.2d at 665-66.
53. See Beal v. General Motors Corp., 354 F. Supp. 423, 426 (D. Del. 1973); Tiger

Motor Co. v. McMurtry, 284 Ala. 283, , 224 So. 2d 638, 644 (1969); General Motors
Corp. v. Earnest, 279 Ala. 299, ,184 So. 2d 811, (1966); Elden, Revocation of Accept-
ance: Interpretation and Application, 8 U.C.C.LJ. 14, 21 (1975); Highsmith &
Havens, supra note 14, at 314-15.

54. See note 53 supra.
55. NEB. REV. STAT. (U.C.C.) § 2-608(1) (a) (Reissue 1980); see notes 53-54 and

accompanying text supra.
56. See notes 50-52 and accompanying text supra.
57. Id.
58. "The critics... have failed to recognize a purpose of revocation of accept-
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CONCLUSION

While the Nebraska court considered itself obligated to reach
an apparently harsh decision in Koperski, courts in other jurisdic-
tions have placed their sympathies with the disappointed pur-
chaser of the defective automobile. 59 Perhaps on its next
opportunity to evaluate substantial impairment of value under
U.C.C. section 2-608, the court will choose to follow the subjective
test adopted in other jurisdictions, and abandon the monetary ap-
proach established in Countryside Mobile Home of Lincoln, Inc. v.
Schade,60 as relied upon in Koperski. The court "should reach a
decision that recognizes the practical reality that products requir-
ing constant repair are essentially worthless to the consumer."61

In so doing, the purpose of section 2-608 will be fulfilled.

TERRA WESTERN CORP. v. BERRY& CO.: U.C.C.

SECTION 9-306 "PROCEEDS"

INTRODUCTION

In Terra Western Corp. v. Berry & Co. ,62 the issue was whether
an insurer was liable to a secured creditor when it paid the pro-
ceeds of an insurance policy directly to the debtor.63 The court
held that the insurance proceeds were not '"proceeds" as set out in
Nebraska U.C.C. section 9-306 until they were received by the
debtor.64 Because the insurer was without knowledge of the se-
cured creditor's claim, and there was no loss payable clause in the

ance: to allow the buyer to receive what he bargained to receive. The buyer ... did
not bargain to obtain an automobile with a transmission replaced ... ." Elden, Rev-
ocation of Acceptance: Interpretation and Application, 8 U.C.C.L.J. 14, 16-17 (1975).
"He had bargained for a new car, expecting to receive a vehicle upon whose de-
pendability and safety he could comfortably rely. Instead he received a product
which ... is known in popular parlance as 'a lemon.'" Asciolla v. Manter Oldsmo-
bile-Pontiac, Inc., 117 N.H. 85, , 370 A.2d 270, 274 (1977).

59. Compare 208 Neb. at 50, 302 N.W.2d at 666 with Stofman v. Keenan Motors,
Inc., 63 Pa. D. & C.2d 56, 14 U.C.C. Rep. 1252, 1254 (Ct. C.P. 1973), in which the court
stated:

The facts present the complaint of an everincreasing number of consum-
ers who purchase new automobiles but ... are thereafter unable to get...
satisfactory adjustments .... Our sympathies lie with those who repeat-
edly return their cars for repairs land] .. .then get them back in almost
the same condition as when the complaints were . . . registered. Sympa-
thies aside, the law ... provides a remedy....

Id.
60. 204 Neb. 209, 281 N.W.2d 657 (1979). See note 23 supra.
61. Note, Revocation of Acceptance Under U.C.C. § 2-608--Durfee v. Rod Baxter

Imports, Inc., 262 N.W.2d 349 (Minn. 1977), 5 WM. MrrcH. L REV. 241, 251 (1979).
62. 207 Neb. 28, 295 N.W.2d 693 (1980).
63. Id. at 31, 295 N.W.2d at 696.
64. Id. at 33-35, 295 N.W.2d at 697.
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policy in favor of the creditor, no liability was imposed on the in-
surer for paying the insured in accordance with the policy.65 This
appears to be a reasonable result in that it obviates the need for
the insurer to examine the lien record of all insured properties
prior to paying the insured. 66

BACKGROUND

As originally adopted, the Nebraska U.C.C. explicitly excluded
proceeds under a policy of insurance from transactions covered by
Article 9.67 The provision in Article 9 governing a secured party's
rights on the disposition of collateral made no mention of insur-
ance proceeds. 68 In 1977, the Nebraska Legislature amended the
U.C.C. to include insurance proceeds representing destroyed col-
lateral in the meaning of "proceeds" under section 9-306.69

The question before the court in Terra Western was whether
"the 1977 amendment to [section] 9-306 was intended to ... treat
the insurer as one exercising dominion over the mortgaged prop-
erty, rather than merely making the insurance proceeds paid to the
insured subject to a mortgage or other security interest which cov-
ers proceeds of the insured collateral. 70

FACTS

To secure a promissory note, Temme, as mortgagor, executed a
note covering all of his crops on a specific tract of land. The note,
financing statement and security agreement were assigned to
Terra Western.71 The agreement required the debtor to insure the

65. Id.
66. See note 86 and accompanying text infra.
67. NEB. REV. STAT. (U.C.C.) § 9-104(g) (Reissue 1980) provides: 'This article

does not apply ... (g) to a transfer of an interest or claim in or under any policy of
insurance." Id. In 1980 U.C.C. section 9-104(g) was amended by L.B. 621, § 7, 1980
Neb. Laws. 350 (codified as NEB. REV. STAT. (U.C.C.) § 9-104(g) (Reissue 1980)) to
read: "This article does not apply ... (g) to a transfer of an interest in or claim in
or under any policy of insurance, except as provided with respect to proceeds (sec-
tion 9-306). . . ." Id.

68. NEB. REV. STAT. (U.C.C.) § 9-306 (Reissue 1971) provides in relevant part:
(1) "Proceeds" includes whatever is received when collateral or proceeds is

sold, exchanged, collected or otherwise disposed of. . . ." Id.
69. NEB. REV. STAT. (U.C.C.) § 9-306 (Cum. Supp. 1978) provides in relevant

part: "(1) Proceeds includes whatever is received, including insurance proceeds
representing destroyed collateral, when collateral or proceeds is sold, exchanged,
collected or otherwise disposed of .... Id. (emphasis added). See generally Tur-
ner, Nebraska's Adoption of the 1972 Amendments to the UCC, 14 CREMIGHTON L. REV.
99, 107 (1980).

70. 207 Neb. at 33, 295 N.W.2d at 697.
71. Id. at 29-30, 295 N.W.2d at 695. The court did not give exhaustive facts.

However, further research indicates that Terra Western Corporation is a chemical
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property for the benefit of the secured party. It also provided that
all proceeds from any disposition of the property were covered by
the lien.7 2

Berry & Co. sold Temme an insurance policy covering the
crops, which were thereafter damaged. Alliance Insurance Co., the
issuer of the policy, paid the claim directly to Temme. 73

Terra Western instituted a suit alleging that, because the se-
curity agreement covered "proceeds," the payment to Temme by
Alliance constituted conversion. 74 Terra Western did not claim the
policy contained a loss payable clause in its favor or that the de-
fendants had notice of the lien.75

ANALYSIS

Many courts that have interpreted the meaning of proceeds as
used in section 9-306 have addressed the issue of whether insur-
ance proceeds are included in the definition of proceeds. 76 The Ne-
braska court conceded that the 1977 amendment includes
insurance proceeds received by the insured, in the meaning of
"proceeds. '77 The court recognized that this did not answer
whether the insurer had converted the proceeds when it paid them
directly to the insured.78

Terra Western claimed that the inclusion of insurance pro-
ceeds in Nebraska U.C.C. section 9-306 required an insurer to ex-
amine the lien record before paying the insured.79 The general

company dealing primarily in fertilizers. Apparently, Temme, as mortgagor, gave a
note to a party who is unidentified in the facts of the case. The unidentified party as
mortgagee then assigned the note to Terra Western.

72. Id. at 30, 295 N.W.2d at 695-96.
73. Id. at 30, 295 N.W.2d at 696.
74. Id.
75. Id. at 30-31, 295 N.W.2d at 696.
76. See Brown v. First Nat'l Bank of Dewey, 617 F.2d 581, 583 (10th Cir. 1980);

Aetna Ins. Co. v. Texas Thermal Indus., Inc., 591 F.2d 1035, 1028 (5th Cir. 1979); PPG
Indus., Inc. v. Hartford Fire Ins. Co., 531 F.2d 58, 61 (2d Cir. 1976); Fireman's Fund
Am. Ins. Co. v. Ken-Lori Knits, Inc., 399 F. Supp. 286, 290-91 (E.D.N.Y. 1975); Kahn v.
Capital Bank, 384 So. 2d 976, 977 (Fla. Dist. Ct. App. 1980); Insurance Management
Corp. v. Cable Services of Fla. Inc., 359 So. 2d 572, 575 (Fla. Dist. Ct. App. 1978); First
Nat'l Bank of Highland v. Merchant's Mut. Ins. Co., 8 Misc. 2d 771, ,392 N.Y.S.2d
836, 837 (1977), afid, 65 A.D.2d 59, ,410 N.Y.S.2d 679, 680 (1980), rev'd, 49 N.Y.2d
725, 402 N.E.2d 1168, 426 N.Y.S.2d 267 (1980); Universal C.I.T. Credit Corp. v. Pruden-
tial Inv. Corp., 101 R.I. 287, , 222 A.2d 571, 574 (1966). See also P. COOGAN, W.
HOGAN & D. VAGTS, SECURED TRANSACTIONS UNDER THE UNIFORM COMMERCIAL CODE
§ 3A.03(c) at 207 (1981); Skillton, The Secured Party's Rights in a Debtor's Insurance
Under Article 9 ofthe Uniform Commercial Code (and Related Matters), 1978 S. ILL.
U.L. REV. 500, 503; 65 MICH. L. REV. 1514, 1514-15 (1967).

77. 207 Neb. at 31, 295 N.W.2d at 696.
78. Id.
79. 207 Neb. at 31, 295 N.W.2d at 696.
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rule is that policies of insurance are personal contracts between
the insurer and the insured and do not run with the land.80 How-
ever, the secured creditor may have an equitable interest in the
proceeds, and before payment is made, may bring an action to en-
force the equitable lien in satisfaction of his mortgage. 8 1

In Terra Western, Temme had agreed to insure the crops for
the mortgagee's benefit. However, the policy did not include a loss
payable clause in favor of Terra Western, the mortgagee. 82 The in-
surer, who in good faith paid Temme, was not liable.8 3

The express language of section 9-306 makes it apparent that
the mortgagee's lien extends only to proceeds received by the
debtor.84 An insurer does not receive proceeds; it pays them. The
court is correct in holding the insurance proceeds were not within
the meaning of "proceeds" under section 9-306, until they were re-
ceived by the debtor or his transferee. 85 A contrary decision
would impose the burden upon the insurer of having to examine
the lien record of all insured properties under a policy of insurance
prior to paying the insured.86 Such a decision would have been
neither desirable nor practical. 87

80. Brown v. First Nat'l Bank of Dewey, 617 F.2d 581, 583 (10th Cir. 1980); Na-
tional Bedding & Furniture Indus., Inc. v. Clark, 252 Ark. 780, ,481 S.W.2d 690, 691
(1972); Insurance Management Corp. v. Cable Services of Fla., Inc., 359 So. 2d 572,
575 (Fla. Dist. Ct. App. 1978); Quigley v. Caron, Me. , , 247 A.2d 94, 95
(1968); Universal C.I.T. Credit Corp. v. Prudential Inv. Corp., 101 R.I. 287, , 222
A.2d 571, 574 (1966); 5A J. APPLEMAN & J. APPLEMAN, INSURANCE LAW AND PRACTICE
§ 3381 at 251 (1970 ed); Skilton, The Secured Party's Rights in a Debtor's Insurance
Under Article 9 of the Uniform Commercial Code (and Related Matters), 1978 S. ILL.
U.L. REV. 500, 508; 65 MICH. L. REV. 1514, 1515 (1967).

81. Brown v. First Nat'l Bank of Dewey, 617 F.2d 581, 583 (10th Cir. 1980); Na-
tional Bedding & Furniture Indus., Inc. v. Clark, 252 Ark. 780, , 481 S.W.2d 690, 692
(1972); Quigley v. Caron, Me. , ,247 A.2d 94, 95 (1968); City of Utica v. Park-
Mill Corp., 41 N.Y.S.2d 248, 252 (App. Div. 1943); Hyde v. Hartford Fire Ins. Co., 70
Neb. 503, 505, , 97 N.W. 629, 630 (1903); Shelton v. Providence Wash. Ins. Co., 131
S.W.2d 330, 332 (Tex. Civ. App. 1939); Nelson v. Nelson Neal Lumber Co., 171 Wash.
55, ,17 P.2d 626, 628 (1932); Skilton, The Secured Party's Right in a Debtor's Insur-
ance Under Article 9 of the Uniform Commercial Code (and Related Matters), 1978
S. ILL. U.L. REV. 500, 508.

82. 207 Neb. at 30, 295 N.W.2d at 695-96.

83. Id. at 33, 295 N.W.2d at 697.
84. See note 69 supra. But cf. Production Credit Ass'n of Minot v. Melland, 278

N.W.2d 780, 788 (N.D. 1979) (proceeds do not have to be received by the debtor).

85. See 207 Neb. at 33-35, 295 N.W.2d at 697.
86. First Nat'l Bank of Highland v. Merchant's Mut. Ins. Co., 65 A.D.2d 59,

410 N.Y.S.2d 679, 681 (1978) (Larkin, J., dissenting), rev'd, 49 N.Y.2d 725, 402 N.E.2d
1168, 426 N.Y.S.2d 267 (1980) (following Larkin, J., dissenting opinion); McGraw-
Edison Credit Corp. v. Allstate Ins. Co., 62 A.D.2d 872, , 406 N.Y.S.2d 337, 340
(1978).

87. Nebraska U.C.C. § 9-306 (Cum. Supp. 1978) was amended by LB. 621, § 18,
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FRICKE v. HART: EXPRESS WARRANTIES UNDER
SECTION 2-313

In Fricke v. Hart,88 the seller of a loader represented to the
purchaser that the machine was "in good shape and ready to go to
work" and that it was "a good old faithful machine in good condi-
tion. '89 Soon thereafter, the buyer purchased the machine for
$30,000 and took delivery. Three days later, the buyer returned the
machine,90 claiming that it leaked oil and was unsafe to operate.
The seller did not return the buyer's money, so the buyer insti-
tuted a suit to recover the purchase price.9 1

The court held that any positive statement of fact made by the
seller as to the condition of the loader, that was relied upon by the
purchaser, constituted an express warranty.92 Other courts have
determined that no particular form of words need be used to create
a warranty; any representation of affirmative fact with respect to
the property may be sufficient to create a warranty.93

Courts and commentators conclude that representations made
by a seller that a machine is ready to use or in good shape consti-
tute express warranties.94 Additionally, a statement that farming
equipment is "in good repair and ready to go to the cornfield" has
been held to be an express warranty.95 This warranty is strikingly
similar to the warranty given by the seller in Fricke.96

While this appears to be the first occasion on which the court
has held such general language to be an express warranty, the de-

1980 Neb. Laws. 363 (codified as NEB. REV. STAT. (U.C.C.) § 9-306 (Reissue 1980)).
Today section 9-306 reads, in relevant part:

(1) "Proceeds" includes whatever is received upon the sale, collection or
other disposition of collateral or proceeds. Insurance payable by reason of loss or
damage to the collateral is proceeds, except to the extent that it is payable to a
person other than a party to the security agreement.

Id. (emphasis added). It is unclear what effect the inclusion of "insurance pay-
able" in 9-306 would have had on the outcome in Terra Western.

88. 206 Neb. 590, 294 N.W.2d 737 (1980).
89. 206 Neb. at 593, 294 N.W.2d at 739.
90. Id. at 594, 294 N.W.2d at 739.
91. Id. at 592, 294 N.W.2d at 738.
92. 206 Neb. at 595, 294 N.W.2d at 739-40. See Garbark v. Newman, 155 Neb. 188,

196, 51 N.W.2d 315, 321-22 (1952).
93. Naaf v. Griffltts, 201 Kan. 64, ,439 P.2d 83, 85 (1968); Adrian v. Elmer, 178

Kan. 242, ,284 P.2d 599, 602 (1955); Topeka Mill & Elevator Co. v. Triplett, 168 Kan.
428, , Clark Lumber Co. v. Kelley, 117 Kan. 285, 286, 231 P. 71, 71 (1924); Eden v.
Vloedman, 202 Okla. 462, , 214 P.2d 930, 933 (1949).

94. Blade v. Sloan, 108 Ill. App. 2d 397, ,248 N.E.2d 142, 143 (1969); 1 R. AN-
DERSON, ANDERSON ON THE UNIFORM COMMERCIAL CODE § 2-313:37 (2d ed. 1970).

95. Blade v. Sloan, 108 Ill. App. 2d 397, , 248 N.E.2d 142, 143 (1969).
96. Compare note 89 and accompanying text supra with note 95 and accompa-

nying text supra.
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cision seems consistent with the language of the Code and deci-
sions rendered in other jurisdictions. 97

Fredrick Hayze Bates-'83

97. See notes 93-95 and accompanying text supra.
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