
CONTRACTS

McDONALD'S CORP. v. MARKIM, INC.: RENEWAL OF
FRANCHISE AGREEMENTS

INTRODUCTION

In McDonald's Corp. v. Markim, Inc., 1 the Nebraska Supreme
Court determined the proper application of contract principles to
the franchisor-franchisee business relationship.2 The court also
considered, although tangentially, the Nebraska Franchise Prac-
tices Act.3

A divided court reaffirmed the proposition that a person may
do business, or refuse to do business, with whomever he desires. 4

In doing so, the court construed a renewal clause which required
McDonald's to give the present franchisee "first consideration"
before awarding the franchise to another as a nullity.5

The dissent, authored by Chief Justice Krivosha, applied two
principles of contract construction: first, a contract must be con-
strued most strongly against the draftsman, and second, parties to
a commercial contract must not have intended to draft a meaning-
less term.6 The dissent also recognized implicitly that when the
draftsman of a contract has greater bargaining strength, the rule of
interpreting the contract most strongly against the draftsman is
strictly applied.7

BACKGROUND

Markim's franchise was granted in 19598 before passage of the
Nebraska Franchise Practices Act. Therefore, the court was
presented with the question of whether that act could be applied
as either the law or public policy of Nebraska. 9 The court was also
asked to determine the meaning of the "first consideration"

1. 209 Neb. 49, 306 N.W.2d 158 (1981).
2. Id. at 52-54, 306 N.W.2d at 160-62.
3. Id. at 55, 306 N.W.2d at 162. The statute is codified at NEB. REV. STAT. § 87-

401 to -410 (Cum. Supp. 1980). See generally Santoni, Franchising: A Critical As-
sessment of State and Federal Regulation, 14 CREIGrON L REV. 67, 72-79 (1980).
[Hereinafter cited as Santoni].

4. 209 Neb. at 56, 306 N.W.2d at 162.
5. Id. at 57-58, 306 N.W.2d at 163.
6. Id. at 59-60, 306 N.W.2d at 164.
7. See 3 A. CoRBIN, CONTRACTS § 559, at 266-67 (1960); notes 18-21, 82-86 and

accompanying text infra.
8. 209 Neb. at 51, 306 N.W.2d at 160.
9. Id. at 53, 55, 306 N.W.2d at 161, 162.
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clause.'0 The essential issue raised by this clause was what bur-
den, if any, this contract term placed on McDonald's.

In Nebraska, a franchise is statutorily defined as:
[A] written arrangement for a definite or indefinite period,
in which a person grants to another person for a franchise
fee a license to use a trade name, trade-mark, service
mark, or related characteristics, and in which there is a
community of interest in the marketing of goods or serv-
ices at wholesale, retail, by lease, agreement, or
otherwise .... 11

This statutory definition was not controlling on the parties because
it was enacted in 1978,12 but it does outline the essential elements
of a franchise. 13

Franchising as a method of conducting business has grown to
approximately one-third of all retail sales. 14 Nationally, restaurant
franchise sales amounted to twenty-eight billion dollars in 1980.15
Franchising has its advantages 16 and its pitfalls.' 7 One significant
problem is the use of standardized contracts in a situation where

10. The contract between Markim and McDonald's contained the following
provision:

This agreement and said franchise and license granted hereunder, unless
theretofore terminated, shall be and remain in full force and effect for a
period of twenty (20) years from and after the first day of the month follow-
ing the month during which the said establishment shall have been con-
structed and equipped as hereinbefore provided. If at the end of the
franchise term of twenty years the premises are available and Licensee is
determined in good standing by Licensor, Licensee will be given first con-
sideration for an additional franchise period offive years, consistent with
licensor's rights and interests in the property.

Id. at 52, 306 N.W.2d at 161 (emphasis added by the court).
11. NEB. REV. STAT. § 87-402(1) (Cum. Supp. 1980).
12. See 209 Neb. at 55, 306 N.W.2d at 162.
13. Santoni, supra note 3, at 70-71. Professor Santoni notes three common ele-

ments in franchise regulation statutes: "(1) payment of a fee; (2) the use of one
party of another's trade name or symbol; (3) some continuing interest or control by
the granting party." Id. at 71.

14. UNITED STATES DEPARTMENT OF COMMERCE, FRANCHISING IN THE ECONOMY
1979-81.

15. Id.
16. With a relatively minor capital outlay a franchisee benefits from the

franchisor's expertise in advertising, finances, management and marketing. The re-
suit can be a high return on capital. In a nationwide chain such as McDonald's the
local franchisee reaps the national goodwill accorded to the tradename. Ungar v.
Dunkin' Donuts of America, Inc., 531 F.2d 1211, 1222-23 (3d Cir. 1976), cert. denied,
429 U.S. 823 (1976); H. Brown, Franchising-A Fiduciary Relationship, 49 TEX. L.
REV. 650, 651 (1971) [Hereinafter cited as Fiduciary Relationship ].

17. A franchisee has no assurance of a perpetual franchise. Also, while a local
franchise may be well managed, the parent organization may not be. See Kamen-
shine, Competition Versus Fairness in Franchising, 40 GEO. WASH. L REV. 197, 199
(1971).
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the parties are of unequal bargaining power.18 At contract negotia-
tion time, the eager small businessman will often accept unfavora-
ble terms in order to secure a lucrative business. 19 Some
commentators have stated that such contracts should be deemed
unenforceable as contracts of adhesion.20 Others argue that a
fiduciary duty should be imposed on the franchisor.21

Prior to the passage of the Nebraska Franchise Practices Act,
Nebraska refused to impose a fiduciary relationship between
franchisor and franchisee.22 If a fiduciary duty is imposed on the
franchisor, it appears to be partially based on the inequality of bar-
gaining power between the parties. 23 As a result of Markim, Ne-
braska does not appear to recognize this inequality of bargaining
power between franchisors and franchisees for contracts entered

18. Shell Oil Co. v. Marinello, 63 N.J. 402, -, 307 A.2d 598, 601-02 (1973), cert.
denied, 415 U.S. 920 (1974); H. BROWN, FRANCHISING REALITIES AND REMEDIES 4 (2d
ed. 1978); Note, Constitutional Obstacles to State "Good Cause" Restrictions on
Franchise Termination, 74 COLuM. L. REV. 1487, 1487 (1974); Note, Franchise Termi-
nations and Refusals to Renew: The Lanham Act and Preemption of State Regula-
tion, 60 IOWA L. REV. 122, 122-23 (1974) [hereinafter cited as Franchise
Terminations]. See Semmes Motors, Inc. v. Ford Motor Co., 429 F.2d 1197, 1206-07
(2d Cir. 1970); Weaver v. American Oil Co., 276 N.E.2d 144, 147 (Ind. 1971); J.
CALAMARI & J. PEmaLo, THE LAW OF CONTRACTS § 9-40, at 325-26 (1977); A. CORBIN ON
CONTRACTS § 559, at 327 (Supp. 1980); Fiduciary Relationship, supra note 16, at 661-
62. Cf. Atlantic Richfield Co. v. Razumic, 390 A.2d 736, 737-40 (1978) (The agreement
between the parties was a standardized form used by Atlantic Richfield, but the
court did not explicitly deal with the question of unequal bargaining strength).

19. Perma Life Mufflers, Inc. v. Int'l Parts Corp., 392 U.S. 134, 136-39 (1968). "Pe-
titioners apparently accepted many of these restraints solely because their acquies-
cence was necessary to obtain an otherwise attractive business opportunity." Id. at
139.

20. Franchise Terminations, supra note 18, at 123. See generally A. CORBIN ON
CONTRACTS § 559, at 327 (Supp. 1980): "A contract which is a mass standardized
form is always a contract of adhesion, because it cannot be negotiated about."
Kessler, Contracts of Adhesion-Some Thoughts About Freedom of Contract, 43
COLUM. L. REV. 629:

Standard contracts are typically used by enterprises with strong bargain-
ing power. The weaker party, in need of the goods or services, is frequently
not in a position to shop around for better terms, either because the author
of the standard contract has a monopoly (natural or artificial) or because
all competitors use the same clauses. His contractual intention is but a
subjection more or less voluntary to terms dictated by the stronger party,
terms whose consequences are often understood only in a vague way, if at
all. Thus, standardized contracts are frequently contracts of adhesion....

Id. at 632.
21. Fiduciary Relationship, supra note 16, at 664-65.
22. The common law in Nebraska on this topic is contained in United States

Brewers' Ass'n v. State, 192 Neb. 328, 220 N.W.2d 544 (1974) and Barish v. Chrysler
Corp., 141 Neb. 157, 3 N.W.2d 91 (1942). These cases should be compared with the
Eighth Circuit's interpretation of the common law of South Dakota in Arnott v.
American Oil Co., 609 F.2d 873 (8th Cir. 1979), cert. denied, 446 U.S. 918 (1980), in
which a common law fiduciary duty was imposed on the franchise relationship.

23. See note 88 and accompanying text infra.

[Vol. 15
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into before 1978. However, there are other non-franchise cases in-
volving contract disputes that do acknowledge the rule of construc-
tion that the contract must be construed against the draftsman,
and that rule does recognize the inequality of bargaining power be-
tween the parties. 24

FACTS AND HOLDING

Markim, Inc., and Roseli, Inc., plaintiffs herein, are corpora-
tions formed by Eli Schupack. The principal business of these cor-
porations is the acquisition and operation of McDonald's
restaurants as franchises. 25

McDonald's granted six franchises for the Omaha-Council
Bluffs area during the years 1959 to 1964 to Bernard Copeland and
John Skoog.26 Schupack acquired the McDonald's fast-food
hamburger franchise in 1964 by assignment from these original
franchisees. 27 The franchise agreement contained a clause that re-
quired McDonald's to give "first consideration" for an additional
five year term to the franchisee at the end of the initial twenty year
term.28 Apparently, "first consideration" clauses were substituted
for option clauses in McDonald's franchise agreements before
Skoog and Copeland acquired the franchise. 29

At the core of this lawsuit was a long history of disputes over
business operations. One point of contention was the franchisee's
inconsistent record in meeting McDonald's quality, service, and
cleanliness standards.30 McDonald's stressed that this was an im-
portant aspect of its business and that it was necessary to main-
tain consistent nationwide standards.31 Markim argued that there
were no nationwide standards because of the varying judgment of
different McDonald's regional inspectors. 32 Another area of fric-
tion between the parties was Schupack's participation in a nation-
wide organization of McDonald's franchises. 33 While McDonald's
denied that it attached any significance to this factor,34 it is true

24. See notes 86-88 and accompanying text infra.
25. 209 Neb. at 51, 306 N.W.2d at 160.
26. Id.
27. Id.
28. Id. at 52, 306 N.W.2d at 161.
29. Brief for Appellee at 12-13, McDonald's Corp. v. Markim, Inc., 209 Neb. 49,

306 N.W.2d 158 (1981).
30. Brief for Appellant at 17-20, McDonald's Corp. v. Markim, Inc., 209 Neb. 49,

306 N.W.2d 158 (1981); Brief for Appellee, supra note 29, at 25-27.
31. Brief for Appellant, supra note 30, at 21, 38.
32. Brief for Appellee, supra note 29, at 27.
33. Id. at 15-16.
34. Schupak joined the regional organization in 1975 and was elected to the

national organization after McDonald's decided not to renew Schupak's franchise.
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that this organization differed from the parent organization on var-
ious policy and operations matters.35

In other aspects of daily operations, the parties were in further
conflict. Schupack refused to contribute to a "voluntary" advertis-
ing fund which McDonald's had set up.36 This fund was in addition
to advertising dollars drawn from the franchisee's rent and royalty
payments.3 7 The parties also disagreed as to the method of com-
puting the rent; Schupack favored a percentage of net cash re-
ceipts in order to account for employees' mistakes, while
McDonald's argued that the franchise agreement required that
gross sales be the base figure. 38 Schupack argued that McDonald's
should pay interest on a cash deposit that each franchisee had
placed with the parent corporation.39 The parties also quarrelled
over whether Markim had to submit an annual balance sheet.4°

This was not the first time the parties were before the Nebraska
Supreme Court. The effect of a 1978 decision was to deny
Schupack a franchise in Bellevue, Nebraska. 4 1 Despite all of these
problems, Markim's franchise was in the top one-third of sales for
all McDonald's restaurants, with over one million dollars in annual
sales since 1976. 42

McDonald's policy in regard to renewing a franchise is to re-
view the franchisee's operations in the beginning of the seven-
teenth year of a twenty year term.43 Apparently, McDonald's

Reply Brief for Appellant at 25, McDonald's Corp. v. Markim, Inc., 209 Neb. 49, 306
N.W.2d 158 (1981).

35. Brief for Appellee, supra note 29, at 15.
36. Brief for Appellant, supra note 30, at 26-28; Brief for Appellee, supra note

29, at 35-37.
37. The appellee corporations and five other corporations controlled by

Schupak spent approximately two million dollars for advertising as required by the
franchise agreements over the past fifteen years. Brief for Appellee, supra note 29,
at 35. The "voluntary" fund is in addition to this mandatory contribution. Since 92
to 97 percent of McDonald's franchisees contributed to this "voluntary" fund, one
questions whether it was voluntary at all. Brief for Appellant, supra note 30, at 26.

38. Brief for Appellant, supra note 30, at 23; Brief for Appellee, supra note 29,
at 32-33; Reply Brief for Appellant, supra note 34, at 29. See Fiduciary Relationship,
supra note 16, at 659, n. 38.

39. Markim's and Roseli's security deposits amounted to $150,000.00. Brief for
Appellee, supra note 29, at 16-17. Franchisees' security deposits exceeded $53 mil-
lion as of September 30, 1979. McDonald's uses this money as working capital. Id.

40. Brief for Appellant, supra note 30, at 24; Brief for Appellee, supra note 29,
at 34; Reply Brief for Appellant, supra note 34, at 28.

41. Schupak v. McDonald's System, Inc., 200 Neb. 485, 264 N.W.2d 827 (1978).
42. Brief for Appellee, supra note 29, at 14-15. In light of the result of this case,

franchisees might be advised to heed Sam Rayburn's admonition: "ro get along, go
along." J. BARTLETrr, FAmiLIAR QUOTATIONS 779 (1981).

43. One court, on practically the same procedural facts, has held that a declara-
tory judgment in the seventeenth year of a twenty year franchise is not ripe for
adjudication because the franchisee may yet meet renewal standards in the last

[Vol. 15
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determines whether to renew or terminate the franchise subject to
the franchisee complying with certain conditions. Then the fran-
chisee is informed of "what positive steps he can take in order to
qualify [for renewal] during the remaining four years of his li-
cense." 44 After seventeen years, representatives of McDonald's
voted against extending Schupack's contract for the additional five
year term, even before they considered others for the franchise.45

McDonald's determined that it was impossible to continue any
business relationship with this franchisee for any additional time
due to the parties' long history of business disharmony.46 In addi-
tion, Schupack was never informed of what steps for improvement
could be taken because of this determination by the committee.47

Accordingly, McDonald's sought a declaratory judgment of its
obligations under the franchise contract and an injunction to bar
the franchisee's use of McDonald's trade names and trade-marks. 48

Markim and Roseli based their counterclaim on termination with-
out good cause under the Nebraska Franchise Practices Act.49

The trial court held that the Nebraska Franchise Practices Act
did not apply retroactively,50 and therefore did not apply to this
case. The trial court also held that the first consideration clause of
the franchise agreement did not grant an option nor did it impose
an obligation to extend the franchise for another five years.5 ' Fi-
nally, the trial court held that the "first consideration" that the
franchisees were entitled to must be exercised in good faith and in
a reasonable manner. According to the trial court, this require-
ment was not satisfied and, therefore, the franchisees were enti-
tled to a five year extension.5 2

three years of the term. The plaintiff was asking for a declaratory judgment based
on future and contingent facts. McDonald's Corp. v. Rocky Mt. McDonald's, Inc., 42
Colo. App. 143, -, 590 P.2d 519, 521 (1979). The trial court in Markim did not de-
cide this question because Markim and Roseli requested the renewal decision. Re-
ply Brief for Appellant, supra note 34, at 15.

44. Brief for Appellant, supra note 30, at 31, n.16; Brief for Appellee, supra note
29, at 20.

45. 209 Neb. at 51, 306 N.W.2d at 160.
46. Id. at 52, 306 N.W.2d at 160. McDonald's advised Schupak that it did "not

wish to continue a business relationship which is saturated by your [Schupak's]
hostility toward and mistrust of McDonald's as well as your [Schupak's I antagonis-
tic attitude toward McDonald's and its principles, policies and philosophies." Brief
for Appellant, supra note 30, at 38.

47. Brief for Appellant, supra note 38, at 33-37; Brief for Appellee, supra note
29, at 23-25; Reply Brief for Appellant, supra note 34, at 16. See note 46 supra for the
partial text of the notification letter.

48. 209 Neb. at 50, 306 N.W.2d at 159-60. See note 43 supra.
49. 209 Neb. at 50, 306 N.W.2d at 160.
50. Id. at 53, 306 N.W.2d at 161.
51. Id. at 53-54, 306 N.W.2d at 161.
52. Id. at 54, 306 N.W.2d at 162.
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On appeal, McDonald's asserted that the trial court was incor-
rect in that it equated good faith with good cause.5 3 The issue
before the Nebraska Supreme Court was what obligation McDon-
ald's was under the renew the franchise by virtue of the "first con-
sideration" clause.54

The Nebraska Supreme Court reversed and remanded the
case to the district Court. 5 The court rejected Markim's argument
that the Nebraska Franchise Practices Act was the public policy of
the state prior to its enactment by the Unicameral and therefore
should be applied retroactively.5 6 The court held that the common
law in Nebraska, 57 which allowed franchisors to terminate a
franchise at will, governed all franchises commenced prior to the
passage of the Nebraska Franchise Practices Act.58

ANALYSIS

The common law in Nebraska regarding contract law is based
on the principle of freedom of contract.5 9 Essentially, a party may
refuse to continue business with another party, even though the
reasons for doing so may be entirely arbitrary.60 Therefore, so long
as McDonald's considered Markim and Roseli first 6 1 for an addi-
tional five year term in accordance with the contract, 62 it could con-
sider any facts in reaching its decision as long as this was done in
good faith and was not capricious. 63 As the majority noted, "the
obligation to give a licensee 'first consideration for an additional
franchise period' places no burden of any significance upon Mc-
Donald's. '64 The only obligation that the law imposed on McDon-
ald's was an actual and honest exercise of its judgment.65 If the
Nebraska Franchise Practices Act had been applicable, then the

53. Id. at 54, 306 N.W.2d at 162.
54. Id. at 54-55, 306 N.W.2d at 162.
55. Id. at 58, 306 N.W.2d at 163.
56. Id. at 55, 306 N.W.2d at 162. Accord, Martino v. McDonald's Corp., 101

Wis.2d 612, -, 304 N.W.2d 780, 782 (1981). See Leedom v. IBEW, 278 F.2d 237, 240-
41 (D.C. Cir. 1960); E. Smead, The Rule Against Retroactive Legislation: A Basic
Principle of Jurisprudence, 20 MINN. L REv. 775 (1936).

57. United States Brewers' Ass'n, Inc. v. State, 192 Neb. 328, 220 N.W.2d 544
(1974); Barish v. Chrysler Corp., 141 Neb. 157, 3 N.W.2d 91 (1942).

58. 209 Neb. at 56, 306 N.W.2d at 162.
59. See, e.g., Adkins v. Children's Hosp., 261 U.S. 525, 545 (1923).
60. See 192 Neb. 328, 335, 220 N.W.2d 544, 549 (1974); 141 Neb. 157, 163-64, 3

N.W.2d 91, 95 (1942).
61. Utility Co-Workers Ass'n v. Public Serv. Elec. & Gas Co., 344 F.2d 102, 103

(3d Cir. 1965).
62. 209 Neb. 57, 306 N.W.2d at 163.
63. Id.
64. Id.
65. Id. See Thurman v. City of Omaha, 64 Neb. 490, 90 N.W. 253 (1902).

[Vol. 15
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franchise could only be terminated for good cause.66

Markim argued that the enactment of the Nebraska Franchise
Practices Act, while not the law prior to 1979, did reflect the state's
public policy.67 However, the court rejected this idea and made
clear that unless the legislature so designates, legislation will not
apply retroactively.

68

The court cited Utility Co- Workers Association v. Public Serv-
ice Electric and Gas Co. 69 as legally defining "first consideration."
While the court relied on good precedent in its interpretation of
the "first consideration" clause, it did recognize the somewhat ten-
uous nature of citing a minor labor law case based on a dispute
over secretarial positions7 0 for authority in a case involving poten-
tially millions of dollars and perhaps hundreds of similarly situ-
ated franchisees. Perhaps since the law was not clear on this
point, the court might have interpreted the law with equitable con-
siderations in mind7 ' instead of following questionable prece-
dent.72 On this point, the practical expectations of the parties
would seem to suggest that more than a "mulling over" was antici-
pated at the time the contract was signed.73 If this aspect is con-

66. NEB. REV. STAT. § 87-404 (Cum. Supp. 1980).
67. 209 Neb. at 55, 306 N.W.2d at 162.
68. Id. at 56, 306 N.W.2d at 162.
69. 344 F.2d 102 (3d Cir. 1965).
70. Utility Co-Workers Ass'n v. Public Service Elec. & Gas Co., 344 F.2d 102, 103

(3d Cir. 1965). The case involved a "first consideration" clause in a collective bar-
gaining agreement. The dispute was over the job of confidential secretary. The em-
ployer complied with the collective bargaining agreement, but chose another
person with more experience.

71. The maxim of Lord Chief Justice Vaughen is helpful on this point:
Where the law is known, and clear, though it be inequitable and inconve-
nient, the Judges must determine as the law is, without regarding the une-
quitableness of inconveniency, but where the law is doubtful and not clear,
the Judges ought to interpret the law to be as is most consonant to equity,
and least inconvenient.

DICTIONARY OF LEGAL QUOTATIONS 43 (1904).
72. "[P]recedents survive in the law long after the use they once served is at

an end and the reason for them has been forgotten." 0. HoM MES, THE COMMON LAW
35 (1949). Further, citation of "stale" and tangentially relevant cases underminds
the legitimacy of the judiciary. See D. WIGDOR, ROSCOE POUND: PHILOSOPHER OF
LAW 124 (1974).

73. See 209 Neb. at 59-60, 306 N.W.2d at 164. The realities of the case suggest
that perhaps the parties did not place any interpretation upon the contract until the
end of the term approached. One commentator states that in cases such as this a
court should apply an "objective" interpretation to the contract, that is, the court
should apply its own sense of justice. A. CORBIN ON CONTRACTS § 536, at 260 (Supp.
1980). If a contract is susceptible to more than one construction, Nebraska law sug-
gests that the interpretation McDonald's supposed Schupak would give to the con-
tract or Schupak's justified interpretation should control. Gallagher v. Vogel, 157
Neb. 670, 678, 61 N.W.2d 245, 250 (1953). For Schupak's understanding of the "first
consideration" clause see note 85 infra.
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sidered, it would appear that the interpretation suggested by the
dissent is correct.74 The difference of opinion within the court is
centered on which word in the "first consideration" clause is to be
emphasized, and this decision is premised on a realization of the
parties' expectations. 75

This case is to be distinguished from 4rnott v. American Oil
Co.,76 a case dealing with South Dakota law. In that case, after a
similar history of business disharmony, the American Oil Com-
pany terminated the plaintiff's franchise on thirty days notice.77

The Eighth Circuit held that the franchise relationship between a
service station dealer and an oil company includes a fiduciary duty
not to terminate the franchise without good cause.78 The Eighth
Circuit held that the South Dakota Franchise Act, an act similar to
Nebraska's, codified the common law of South Dakota. 79

The majority in Markim appeared to agree with Judge Bright's
partial dissent in Arnott when he observed: "The parties in this
case entered into a business relationship, not a fiduciary relation-
ship. Each party served the interests of the other, but also quite
properly sought its own interests."80 Implicit in that statement is a
failure to recognize the inequities inherent in the use of standard-
ized contracts between large multinational corporations and a lo-
cal small businessman.81 The trend of decisions appears to favor
the small businessman in these situations, as illustrated by Gra-
ham v. Scissor-Tail, Inc.82 In Graham the California Supreme
Court held that the plaintiff, even though he was a prominent con-
cert promotor, was an adherent to a standardized contract drafted
by a labor union which had a monopoly on the product's supply.8 3

While this was not a case of two corporate giants bargaining at
arm's length, it is important to note that the plaintiff, Bill Graham,
was not economically weak vis-a-vis the union. The court went on
to hold that even though there was a contract of adhesion and the
acts of the plaintiff indicated that his reasonable expectations were
fulfilled, the contract was nonetheless unenforceable because the

74. See notes 86-91 and accompanying text infra.
75. Compare 209 Neb. at 52, 306 N.W.2d at 161 with 209 Neb. at 59, 306 N.W.2d at

164.
76. 609 F.2d 873 (8th Cir. 1979), cert. denied, 446 U.S. 918 (1980). The case is

criticized in Picture Lake Campground v. Holiday Inns, Inc., 497 F. Supp. 858, 869
(E.D. Va. 1980).

77. 609 F.2d at 879.
78. Id. at 881-82.
79. Id. at 883.
80. Id. at 891 (Bright, J., concurring in part, dissenting in part).
81. See note 18 and accompanying text supra.
82. 28 Cal. 3d 807, 623 P.2d 165, 171 Cal. Rptr. 604 (1981).
83. Id. at -, 623 P.2d at 171-72, 171 Cal. Rptr. at 610-11.
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union was designated by the contract to arbitrate the dispute.84

Applying Graham to this case, it might be said that a court of eq-
uity should refuse to enforce such adhesion contracts when one
party's expectations are not fulfilled. 85

The dissent in Markim urged the majority to consider the
venerable rule of contact construction that the instrument must be
construed most strongly against the drafter.86 While this rule is
considered to be a secondary rule,87 perhaps it is particularly ap-
plicable when the contract is standardized and the parties are of
unequal bargaining strength.88

The dissent also took a different tack in interpreting the "first
consideration" clause. It focused on the constructional principle
that the parties could not have intended the "first consideration"
clause to compel a meaningless act.89 If all McDonald's was bound
to do was to mull over the possibility of an additional franchise in
its corporate mind, the dissent reasoned that this would defeat the
intent of the parties and ignore the realities of commerce. 90 A bet-
ter reading of the "first consideration" clause, according to the dis-

84. Id. at -, 623 P.2d at 171, 172, 178, 171 Cal. Rptr. at 610, 612.
85. Schupak understood the first consideration clause to grant a five year ex-

tension if the real estate was available and the franchise was in good standing.
Brief for Appellee, supra note 29, at 13.

86. Id. at 59, 306 N.W.2d at 164. May v. Marijo Corp., 207 Neb. 422, 423, 299
N.W.2d 433, 434 (1980); Bishop Buffets, Inc. v. Westroads, Inc., 202 Neb. 171, 181, 274
N.W.2d 530, 536 (1979); Timmerman Bros., Inc. v. Quigley, 198 Neb. 129, 132, 251
N.W.2d 877, 879 (1977); RESTATEMENT (SECOND) OF CONTRACTS § 206 (1981).

87. Farwell Constr. Co. v. Ticktin, 84 111. App. 3d 791, - , 405 N.E.2d 1051, 1057
(1980). The court in Farwell defined a secondary rule of contract construction as a
rule of "last resort which may be invoked after all of the ordinary interpretive
guides have been exhausted." Id. The primary rule of contract law is to fulfill the
expectations of the parties. 1 A. CORBIN ON CONTRACTS § 1, at 1-2 (1963); Gallagher
v. Vogel, 157 Neb. 670, 677-78, 61 N.W.2d 245, 249.50 (1953). However, the rule of inter-
pretation against the draftsman is also a rule of public policy. A. CORBIN ON CON-
TRACTS § 559, at 318 (Supp. 1980).

88. Graham v. Scissor-Tail, Inc., 28 Cal. 3d 807, -, 623 P.2d 165, 171, 171 Cal.
Rptr. 604, 610 (1981); Miller v. Elite Ins. Co., 100 Cal. App. 3d 739, 753, 161 Cal. Rptr.
322, 329 (1980); Allen v. Michigan Bell Tel. Co., 18 Mich. App. 632, - , 171 N.W.2d
689, 693 (1969); RESTATEMENT (SECOND) OF CONTRACTS § 206, Comment a (1981); See
Justice Frankfurter's dissent in United States v. Bethlehem Steel Corp., 315 U.S.
289, 326 (1942): "Does any principle in our law have more universal application than
the doctrine that courts will not enforce transactions in which the relative positions
of the parties are such that one has unconscionably taken advantage of the necessi-
ties of the other?"

89. 209 Neb. at 60, 306 N.W.2d at 164. See Brown v. Chrysler Corp., 112 Ga. App.
22, -, 143 S.E.2d 575, 576 (1965).

90. 209 Neb. at 60, 306 N.W.2d at 164. "In determining whether certain contrac-
tual provisions should be enforced, the court must look realistically at the relative
bargaining positions of the parties in the framework of contemporary business
practices and commercial life." Inman v. Clyde Hall Drilling Co., 369 P.2d 498, 500
(Alaska 1962).
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sent, was that it gave the franchisee an absolute right to accept or
refuse a renewal once two conditions were fulfilled: (1) the prem-
ises were available, and (2) the franchisee was determined by Mc-
Donald's to be in good standing.91 According to the dissent, the
result of Markim is that "first consideration" clauses in contracts
entered into before 1978 are virtually meaningless. Apparently, all
that a franchisor like McDonald's need to do is to mull over the
prospect of granting another five year term to the franchisee. 92

However, since the dissent particularly focused on this aspect of
the case, it cannot be said that this issue is conclusively settled in
Nebraska.

9 3

In conclusion, Markim stands for the proposition that when
the Nebraska Franchise Practices Act is not applicable, a franchise
renewal is governed by the terms of the franchise agreement and
the common law of Nebraska. In this case, the renewal clause
stated that at the beginning of the seventeenth year, the franchisee
would be given "first consideration" for a new franchise. Accord-
ing to the Nebraska Supreme Court, this clause only required that
the franchisor consider this franchisee first; any reasons for the de-
cision not to extend the franchise were not relevant as long as the
decision was made in good faith, and was not capricious. The
franchisor's decision need not be for good cause. The dissent in-
terpreted the "first consideration" clause to be meaningful and
that when it was construed against the drafter the franchisee
would be entitled to a five year extension if the premises were
available and the franchisee was in good standing. As the law cur-
rently stands, such clauses in contracts entered into before 1978 do
not hold the franchisor to any standard greater than termination at
will for any noncapricious reason. For franchise contracts entered
into since 1978, the Nebraska Franchise Practices Act controls and
termination can only be made for good cause.9 4 However, caution
should be exercised when using a "first consideration" clause be-
cause the issue of what is "first consideration" has not been set-
tled.

David D. Begley-'82

91. 209 Neb. at 59, 306 N.W.2d at 164. The trial court found that the franchisees
were in "good standing" at all times. Brief for Appellee, supra note 29, at 25.

92. 209 Neb. at 58, 306 N.W.2d 163, 164.
93. Id. at 58-60, 306 N.W.2d 163-64.
94. NEB. REV. STAT. § 87-404 (Cum. Supp. 1980).
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