
CORPORATIONS

UNITED STATES NATIONAL BANK v. RUPE.
DISREGARDING THE CORPORATE ENTITY

INTRODUCTION

One of the principle advantages of incorporation is that the
stockholder's liability is generally limited to his contribution of
capital. During the survey period the Nebraska Supreme Court
dealt with the issue of limited liability and delineated four factors
which it would consider in determining whether or not to disregard
the corporate entity and allow shareholders to be held personally
liable for the debts incurred by the corporation.

As a general rule the corporate entity will be disregarded
when "used to defeat public convenience, justify wrong, protect
fraud, or defend crime."' In United States National Bank of
Omaha v. Rupe,2 the Nebraska Supreme Court provided useful
advice and specific factors to be considered by future plaintiffs
when trying to pierce the corporate veil.

Usually the shareholders of a corporation are not liable for its
debts or other obligations.3 In equity, however, the corporate en-
tity may be disregarded and held to be the alter ego of a share-
holder for the purpose of preventing injustice.4

FACTS & HOLDING

In Rupe, the court reviewed a creditor's action to set aside an
allegedly fraudulent conveyance. 5 Rupe, the defendant, was the
sole stockholder of the Updike Oil Company, which purchased
merchandise from the plaintiff, Bob & Boots, Inc. 6 After the

1. R. STEVENS, HANDBOOK ON THE LAW OF PRIVATE CORPORATIONS § 18, at 95
(2d ed. 1949). On the general subject of disregarding the corporate fiction, see
Clark, The Duties of the Corporate Debtor to its Creditors, 90 HARv. L. REV. 505
(1977). H. BALLANrINE, COR'ORATIONS § 122, at 292 (1946).

2. 207 Neb. 131, 296 N.W.2d 474 (1980).
3. Globe Publishing Co. v. State Bank of Neb., 41 Neb. 175, 188, 59 N.W. 683, 687

(1894).
4. State ex rel. Sorensen v. Weston Bank, 125 Neb. 612, 617, 251 N.W. 164, 166

(1933).
5. 207 Neb. at 132, 296 N.W.2d at 475.
6. Id. at 133-34, 296 N.W.2d at 476. Bob & Boots, Inc., was allowed by the court

to intervene. Id. Between the dates of March 19, 1974, and April 16, 1976, the plain-
tiff sold merchandise to the Updike Oil Co. Id. at 133, 296 N.W.2d at 476. On April 16,
1976, $4,114.35 was unpaid on the account. Id. By the time the case reached the
supreme court, the bank's claim had been paid. Id. at 132, 296 N.W.2d at 475.
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purchases by Updike, Rupe conveyed to his wife his undivided one
half interest in the Rupe residence.7 The plaintiff's original suit
was against both Updike and Rupe; the plaintiff obtained a judg-
ment against the Updike corporation for failure to pay for the mer-
chandise.8 The district court held the conveyance from Rupe to his
wife void and determined that Rupe was the alter ego of the Up-
dike corporation.9 In consideration of a promise to withhold exe-
cution of judgment against Updike, Rupe made a personal
guarantee of payment of the Updike debt.10 The plaintiff then
brought the second suit against Rupe on his guarantee."

Rupe made the following assignments of error: (1) that the
district court erred in declaring the transfer to his wife a nullity,12

(2) in ruling that the transfer was fraudulent as to the plaintiff,13

and (3) by finding that Updike was the alter ego of Rupe and,
therefore, Rupe was liable for the debts of the corporation.' 4

A fraudulent conveyance is not an absolute nullity, but is con-
sidered voidable by creditors.' 5 This is so even though the statute
pronounces it void. 16 In Filley v. Mancuso,' 7 the court held that a
conveyance to defraud creditors is valid as between the parties
and void only as to the creditors that challenge it.' 8 In reviewing
the first assignment of error the Nebraska Supreme Court re-
versed the district court's decision, 19 which held the conveyance
void instead of being subject to the lien of the defrauded creditor.20

As to the remaining assignments of error, Rupe contended that
at the time of the conveyance to his wife he was not indebted to

7. Id. at 133, 296 N.W.2d at 476. This conveyance took place on May 21, 1976.
Id.

8. Id. The municipal court dismissed the suit with prejudice as against Rupe.
Id.

9. Id. at 132-33, 296 N.W.2d at 475-76.
10. Id. at 133, 296 N.W.2d at 476. Rupe's personal guarantee of the Updike debt

was given on May 13, 1977. Id.
11. Id.
12. Id. at 133, 296 N.W.2d at 475.
13. Id. Rupe contended that the evidence did not support the judgment be-

cause the plaintiff was not a creditor at the time of the conveyance to his wife, and
the plaintiff did not prove an intent to defraud subsequent creditors. Id.

14. Id. at 133, 296 N.W.2d at 476.
15. Bogard v. Powell, 209 Ark. 714, -, 192 S.W.2d 518, 519 (1946).
16. Hollis v. Hollis, - Tex. Civ. App. -, -, 226 S.W.2d 129, 134 (1949). The Ne-

braska Statute of Frauds provides that every conveyance in writing made with the
intent to defraud creditors of their lawful right shall be void. NEB. REV. STAT. § 36-
401 (Reissue 1978).

17. 142 Neb. 106, 5 N.W.2d 91 (1942).
18. Id. at 108-09, 5 N.W.2d at 92.
19. 207 Neb. at 134, 296 N.W.2d at 476.
20. Id. The conveyance was therefore not void as per the Nebraska Statute of

Frauds.
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the plaintiff.2 ' Instead, Rupe asserted that he became indebted to
the plaintiff after the conveyance, when he personally guaranteed
the judgment against Updike. 22 He argued that the conveyance to
his wife was not fraudulent since a conveyance from one spouse to
another is presumptively fraudulent only as to an existing creditor,
and such a presumption will not apply to subsequent creditors. 23

In order to invoke this statutory presumption, subsequent credi-
tors must plead and prove an intent by the transferror to defraud
subsequent as well as existing creditors. 24 No such evidence was
adduced by the plaintiff.2 5 Therefore, to find the conveyance from
Rupe to his wife fraudulent, the plaintiff must show that he was a
creditor of the time of the conveyance. The plaintiff must pierce
the corporate veil and show that at the time he extended credit on
open account to Updike, Rupe was the alter ego of the Updike
corporation.

26

ANALYSIS

In finding for the plaintiff, the court focused on four factors
which it considered relevant in its decision to disregard the corpo-
rate entity: (1) grossly inadequate capitalization, (2) insolvency
at the time the corporation incurred the debt, (3) diversion of cor-
porate funds or assets by the shareholders for improper or per-
sonal use, and (4) use of the corporation merely as a facade by the
shareholder(s) for personal dealings or carrying on corporate op-
erations by the shareholder(s) in disregard of the corporate en-
tity.27 The court concluded that the evidence did support the
contention that during the period the debt was incurred Rupe was

21. Id. at 136, 296 N.W.2d at 477.
22. Id.
23. Farmers Elevator Co. v. Peck, 134 Neb. 305, 309, 278 N.W. 499, 501 (1938).
24. First Nat'l Bank v. Bunn, 195 Neb. 829, 832, 241 N.W.2d 127, 129 (1976); Big

Horn Collieries Co. v. Roland, 116 Neb. 846, 848, 219 N.W. 233, 234 (1928).
25. 207 Neb. at 136, 296 N.W.2d at 477.
26. Id.
27. Id. at 135, 296 N.W.2d at 477.
When Rupe acquired Updike it was grossly undercapitalized. The corporation

operated on money loaned by Rupe which he had borrowed. On September 30,
1973, the balance sheet reflected stockholder's equity of $56,238 of which only $100
was capital stock. Loans made by Rupe to Updike were not reflected on Updike's
financial statement.

Rupe diverted assets from Updike to other corporations which he owned or had
an interest in. Rupe permitted Updike to extend credit in the amount of $100,000 to
these entities in his own personal interest. Rupe allowed obligations incurred by
one corporation to be paid by another. Rupe himself was in financial distress and
was no longer able to obtain the financing necessary to continue the operations of
Updike. Id. at 136-37, 296 N.W.2d at 477-78.

1981]
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Updike's alter ego and was personally liable for its debts.28 The
plaintiff as an existing creditor of both Updike and Rupe was enti-
tled to have Rupe's conveyance to his wife set aside as fraudulent
and a lien placed on the property.29

In his dissent, Chief Justice Krivosha objected to the legal
basis of the majority's opinion.30 Chief Justice Krivosha noted that
the plaintiff's original suit against Rupe as an individual was dis-
missed with prejudice.31 He argued that the plaintiff did not be-
come a creditor of Rupe until he personally signed the guarantee
of the Updike debt.32 A creditor whose right to payment is not in
existence at the time of conveyance must plead and prove that the
conveyance was made with the intent to defraud subsequent credi-
tors.33 The plaintiff neither pleaded or proved an intent to defraud;
as such, the conveyance should not be set aside.34

The general purpose of the alter ego theory is to allow the
courts to look through the corporate entity fiction and hold those
individuals doing business in the name of the corporation liable for
its debts in order to avoid fraud or injustice.35 Whether the corpo-
ration shall be disregarded depends on questions of fact,36 which
must be appropriately pleaded.37

The circumstances which have been considered significant in
an action to disregard the corporate entity have rarely been articu-
lated with any clarity.38 Proof of fraud is not a necessary element
in a finding to disregard the corporate entity.39 In Anderson v.
Abbott 4° Justice Cardozo stated: "The cases of fraud make up part

28. Id. at 136, 296 N.W.2d at 477. The majority held that even though the origi-
nal suit against Rupe as an individual had been dismissed with prejudice, Rupe's
failure to raise this judgment as res judicata in the plaintiff's subsequent action for
enforcement against Rupe as the alter ego of Updike resulted in a waiver of that
defense. Id. at 137-38, 296 N.W.2d at 478.

29. See Peterson v. Wahlquist, 125 Neb. 247, 252, 249 N.W. 678, 681 (1933) where
the court held that when the right of creditors of a corporation to have their claims
paid by stockholders exists, such rights may be the basis of a suit to set aside a
conveyance by a stockholder on the ground that the transfer of the stockkholder's
assets is fraudulent as to the creditors of the company. Id.

30. 207 Neb. at 138, 296 N.W.2d at 478 (Krivosha, C.J., dissenting).
31. Id. See note 8 supra. But see note 28 supra.
32. 207 Neb. at 138, 296 N.W.2d at 478.
33. See note 24 and accompanying text supra.
34. 207 Neb. at 140, 296 N.W.2d at 479.
35. Tarter, Webster & Johnson, Inc. v. Windsor Developers, Inc., 217 Cal. App.

2d 875, -, 31 Cal. Rptr. 452, 454 (1963).
36. Hazeltine Research, Inc. v. Zenith Radio Corp., 388 F.2d 25, 30 (7th Cir.

1967).
37. Davis v. Perry, 120 Cal. App. 670, -, 8 P.2d 514, 516 (1932).
38. Swanson v. Levy, 509 F.2d 859, 861-62 (9th Cir. 1975).
39. Anderson v. Abbott, 321 U.S. 349, 362 (1944).
40. 321 U.S. 349 (1944).
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of that exception [which allow the corporate veil to be pierced].
But they do not exhaust it."'41 In suits to disregard the corporate
entity, fraud is a proper matter of concern; however, it is not a pre-
requisite to such a result when there is gross undercapitalization
or complete domination of the corporate entity by the
shareholder.42

In support of the consideration of inadequate capitalization as
a factor in disregarding the corporate entity, Professor Ballentine
has suggested: that if a corporation is organized and carries on
business without substantial capital, leaving the corporation with
insufficient assets to meet its debts, it is inequitable that share-
holders should set up a sham organization to escape personal lia-
bility. To do corporate business without providing any sufficient
basis of financial responsibility to creditors is an abuse of the sepa-
rate entity and will not be effective to exempt the shareholders
from the corporate debts.43 When a corporation is organized with
an obviously inadequate capital setup, this factor may be consid-
ered in determining whether the corporate entity should be disre-
garded." Inadequate capitalization is an important factor in
determining whether to pierce the corporate veil.45

Other factors that are emphasized in the application of disre-
garding the corporate entity are the failure to observe corporate
formalities, 46 the insolvency of the debtor corporation at the time
the debt is incurred,47 and the fact that the corporation is merely a
facade for the operations of the dominant stockholder(s). 48 When
the corporation is the business conduit of a person, the corporate
entity may be disregarded in the interest of securing a determina-
tion of the rights and liabilities of the parties involved.4 9 The alter

41. Id. at 362.
42. National Marine Serv., Inc. v. C.J. Thibodeaux & Co., 501 F.2d 940, 942 (5th

Cir. 1974).
43. H. BALLENTINE, CORPORATIONS § 129, at 302-03 (1946). See 2 G. HORNSTEIN,

CORPORATION LAW AND PRACTICE § 756, at 274 (2d ed. 159). See also Pepper v. Litton,
308 U.S. 295 (1939). The Supreme Court, quoting the district court, stated:

[I]n all the experience of the law, there has never been a more prolific
breeder of fraud than the one-man corporation. It is a favorite device for
the escape of personal liability. This case illustrates another frequent use
of this fiction of corporate entity, whereby the owner of the' corporation,
through his complete control over it, undertakes to gather to himself all of
its assets to the exclusion of its creditors.

Id. at 313 n.28.
44. Carlesiro v. Schwebel, 87 Cal. App. 482, -, 197 P.2d 167, 173 (1948).
45. Id. at -, 197 P.2d at 174.
46. Dudley v. Smith, 504 F.2d 979, 982 (5th Cir. 1974).
47. TSS Sportswear, Ltd. v. Swank Shop (Guam) Inc., 380 F.2d 512, 516-17 (9th

Cir. 1967).
48. Amoco Chems. Corp. v. Bach, 22 Kan. 589, -, 567 P.2d 1337,.1341-42 (1977).
49. Id. at -, 567 P.2d at 1341.
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ego doctrine fastens liability on individuals who use the corporate
entity merely as an instrument to conduct their own personal busi-
ness.50 This liability arises from the fraud or injustice perpetrated
not on the corporate entity but on third persons dealing with the
corporation. 51 In applying the alter ego doctrine the court disre-
gards the corporate entity and holds the individual liable for his
acts intentionally and knowingly performed in the name of the cor-
poration.52 The reasons to disregard the paper corporate personal-
ity and base liability on the assets of the shareholders when there
has been failure to adhere to corporate formalities is based on two
theories: one, that the corporation has simply become an agent, or
two, that its operations have been so intermingled that it has lost
its identity.53 In applying the alter ego doctrine, the courts are
concerned with how the corporation is operated and the individual
defendant's relationship to that operation.54 But by whatever
means the conclusion to disregard the corporate entity is reached
it essentially results in personal liability of those in dominant con-
trol of the corporation for the acts and omissions of the
corporation.

55

CONCLUSION

Past Nebraska cases have been extremely general on what a
party must prove in order to have the court pierce the corporate
veil.56 Rupe is significant because it is the first case in which the
court explicitly stated those factors which it feels are relevant in
disregarding the corporate entity. The court has thus provided
future plaintiffs with clear guidance on the type of evidence it will
consider in piercing the corporate veil.

Charlane J. Plucheck-'83

50. Kilpatrick Bros. Inc. v. Poynter, 205 Kan. 787, -, 473 P.2d 33, 41 (1970).
51. Id.
52. Id.
53. House of Koscot Dev. Corp. v. American Line Cosmetics, Inc., 468 F.2d 64,67

(5th Cir. 1972).
54. Thermothrift Indus., Inc. v. Mono-Therm Insulation Systems Inc., 450 F.

Supp. 398, 405 (W.D. Ky. 1978).
55. Condenser Serv. & Eng'r. Co. v. Brunswick Port Auth., 87 Ga. App. 469,-, 74

S.E.2d 398, 402 (1953).
56. See, e.g., Ridenour v. Kuker, 185 Neb. 321, 326, 175 N.W.2d 287, 290 (1970)

(corporate fiction may be disregarded when its retention would produce inequita-
ble consequences and injustice); Bordy v. Goodman-Buckley Trust Co., 131 Neb.
342, 345, 268 N.W. 286, 288 (1936) (equity will look behind the corporate entity and
consider the real parties in interest, when necessary to promote justice); Ehlers v.
Bankers Fire Ins. Co., 108 Neb. 756, 759, 189 N.W. 159, 160 (1922) (court of equity will
not permit the corporate entity to serve as a cloak and shield for perpetration of
fraud).
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