
CRIMINAL LAW

This article will present four significant cases decided by the
Nebraska Supreme Court in the area of criminal law. The first
case, State v. McNitt,1 reviews the Miranda right-to-counsel pro-
tections afforded an accused in light of recent Supreme Court deci-
sions. The second case, State v. Tatum,2 deals with the Nebraska
corroboration requirement in all rape and sexual assault cases.
The reasoning in Tatum will be compared with the reasoning of
courts which have recently abrogated the rule. The third case,
State v. Hatwan,3 interprets the meaning of the term "dangerous
instrument" contained in the Nebraska second degree assault stat-
ute.4 Finally, State v. Kock5 involves the construction of the "bad
check" statute, and the constitutional prohibition against impris-
onment for debt in civil actions.

STATE v. McNITT: THE MIRANDA DECISION

AND ITS PROGENY

INTRODUCTION

A person's fifth amendment right against compulsory self-in-
crimination has been recognized in a series of Supreme Court
cases beginning with Miranda v. Arizona.6 These Supreme Court
decisions have provided the state courts with the standards neces-
sary to resolve fifth amendment challenges. In State v. McNitt,7

the Nebraska Supreme Court was confronted with a second level
Miranda issue. Second level Miranda protection is the procedure
that police must follow after an individual exercises his rights by
requesting counsel or electing to remain silent.8 The McNitt deci-
sion will be analyzed in light of the guidelines set down by the
Supreme Court in Miranda and its progeny.

FACTS AND HOLDING

Phillip McNitt was arrested for being an accessory to a mur-
der.9 The arresting officers gave him the warnings required by Mi-

1. 207 Neb. 296, 298 N.W.2d 465 (1980).
2. 206 Neb. 625, 294 N.W.2d 354 (1980).
3. 208 Neb. 450, 303 N.W.2d 779 (1981).
4. NEB. REV. STAT. § 28-309 (Reissue 1979).
5. 207 Neb. 731, 300 N.W.2d 824 (1981).
6. 384 U.S. 436 (1966).
7. 207 Neb. 296, 298 N.W.2d 465 (1980).
8. United States v. Alexander, 428 A.2d 42, 47 (D.C. 1981).
9. 207 Neb. at 297, 298 N.W.2d at 465.
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randa.1° McNitt requested an attorney and was told by the officers
"it would be taken care of" once they reached the Grand Island
Police Station. Upon arrival at the police station, the Miranda
warnings were again given to McNitt by the officers. Again, McNitt
asked to see an attorney. No steps were taken to obtain an attor-
ney and the questioning continued." McNitt agreed to hear the
interrogating officer explain the charge and corresponding penalty.
The officer then informed McNitt of what he would be charged with
if he responded to questioning, and the charge and penalty if he
did not respond. The officer also told McNitt that the confessions
of others involved in the crime had implicated him in the murder.
After hearing the officer's explanations, McNitt confessed. 12

At a pretrial suppression hearing, the state contended that the
defendant freely, knowingly, and voluntarily changed his mind and
waived his right to an attorney.13 The district court rejected this
contention and ordered McNitt's oral statements suppressed. 4 In
affirming the district court's suppression order, the Nebraska
Supreme Court found that the police officers did not "scrupulously
honor" the defendant's request for an attorney.' 5 Thus the ensu-
ing conversation between the defendant and the officers consti-
tuted the "functional equivalent" of interrogation in violation of
the defendant's second level Miranda rights. 16 The court held Mc-
Nitt's oral statements to be involuntary and the suppression order
was upheld.17

BACKGROUND

In Miranda v. Arizona,18 the Supreme Court ruled that the ac-
cused must be apprised of his constitutional right against self-in-

10. 207 Neb. at 297, 298 N.W.2d at 466. The safeguards effective to secure the
privilege against compulsory self.incrimination include the Miranda warnings in-
forming the accused he has the right to remain silent, that anything he says can be
used against him in a court of law, that he has the right to an attorney, and that
counsel will be provided prior to questioning if he so desires, and cannot afford one.
Miranda v. Arizona, 384 U.S. 436, 479 (1966).

11. 207 Neb. at 297, 298 N.W.2d at 466.
12. 207 Neb. at 298, 298 N.W.2d at 466.
13. Id.
14. 207 Neb. at 297, 298 N.W.2d at 465.
15. 207 Neb. at 299-300, 298 N.W.2d at 467.
16. Id.
17. 207 Neb. at 300, 298 N.W.2d at 467. The fifth amendment to the Constitution

protects a person from compulsory self-incrimination. For confessions to be admis-
sible, they must be voluntary. A confession is held to be voluntary when the ac-
cused was informed of his constitutional right to remain silent and to consult
counsel, before questioning by authorities and he voluntarily and knowingly waives
his rights. See Miranda v. Arizona, 384 U.S. at 473-74.

18. 384 U.S. 436 (1966).
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crimination and his right to the assistance of counsel before in-
custody interrogation can be conducted by police officers. 19 The
Court also established the procedure to be followed subsequent to
the warnings; if the accused indicates his desire to remain silent,
the interrogation must cease.20 If he requests an attorney, the in-
terrogation must cease until an attorney is present.21

The Court also stated that a person could validly waive his
constitutional right to remain silent once he is given Miranda
warnings. 22 The main concern of the Court, however, was with first
level Miranda waivers. First level Miranda protections assure
that warnings designed to protect the defendant against self-in-
crimination are given before questioning commences. Thereafter,
if an accused chooses to speak, he consciously and voluntarily
waives his fifth amendment rights.23 The Court did not consider
what circumstances, if any, would permit an accused's subsequent
statements to be admissible once he asserts his constitutional
right to remain silent or to consult an attorney.

In Michigan v. Mosley,24 the Supreme Court decided whether
the Constitution mandated a cessation of all interrogation after the
accused had exercised his right to remain silent. The Court ruled
that a defendant could, in some circumstances, waive his right to
remain silent after it had been asserted;25 however, the Court care-
fully delineated the facts controlling its decision that a voluntary
waiver had been made.26 Most significant were the facts that the
questioning of Mosley ceased immediately upon his request for
counsel, that two hours had lapsed between the first and second
interrogation, and finally, that the second interrogation involved an
unrelated crime.27 Upon these facts, the Court concluded that the
defendant's "right to cut off questioning" was "scrupulously
honored. '28 Thus, the standard for determining the admissibility
of statements obtained after the person in custody had decided to
remain silent depends on whether the person's right to cut off
questioning has been scrupulously honored by the police.29

19. Id. at 473.
20. Id. at 473-74.
21. Id. at 474.
22. Id. at 475.
23. United States v. Alexander, 428 A.2d 42, 47 (D.C. 1981)
24. 423 U.S. 96 (1975).
25. Id. at 102-03.
26. Id. at 104-05.
27. Id. at 105-06.
28. Id. at 104.
29. Id. Requiring officers to respect an accused's exercise of his fifth amend-

ment privilege against compulsory self-incrimination counteracts the coercive pres-
sures of the custodial setting. 14 CREIGHTON L REv. 272, 286 (1980).
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Since the United States Supreme Court had not specifically
considered under what circumstances an accused's subsequent
statements would be admissible once he asserted his right to coun-
sel, the state courts turned to the Mosley factors to find a basis for
analysis.30 This was the state of the law when McNittwas decided.

Because the MirandaCourt concluded that certain procedural
safeguards are necessary to protect a defendant's fifth amendment
privilege against compulsory self-incrimination during custodial
interrogation, the meaning of "custodial interrogation" is para-
mount. The Supreme Court recently considered the meaning of
this phrase in Rhode Island v. Innis.31

In Innis, the defendant had been advised of his constitutional
right against self-incrimination upon arrest and had requested an
attorney. While enroute to the station, the two arresting officers
discussed a missing shotgun, which allegedly had been used in the
commission of the crime. One of the officers stated that there were
"a lot of handicapped children in this area," and "God forbid one of
them might find a weapon with shells and ... hurt themselves. '32

Innis then told the officers he would show them where the gun was
located. Upon returning to the scene of the arrest, Innis was again
informed of his right to remain silent. He replied that he under-
stood his rights, but "wanted to get the gun out of the way because
of the kids in the area of the school. '33

The Court in Innis clarified Miranda's definition of custodial
interrogation, 34 holding that the Miranda protections against self-
incrimination are applicable whenever a person in custody is sub-
jected to either express questioning or its "functional
equivalent. '35 The functional equivalent of express questioning

30. United States v. Alexander, 428 A.2d 42, 48 (D.C. 1981). See, e.g., People v.
Grant, 45 N.Y.2d 366, 369, 380 N.E.2d 257, 258, 408 N.Y.S.2d 429, 430 (1978) (rights not
scrupulously honored where second interrogation began only ten minutes after de-
fendant exercised right to counsel, defendant not being given the opportunity to
obtain counsel, and officer's statement in interim was calculated to persuade de-
fendant to reconsider).

31. 446 U.S. 291 (1980).
32. Id. at 294-95.
33. Id. at 295.
34. Id. at 299. The Court defined custodial interrogation as questioning initi-

ated by law enforcement officers after a person has been taken into custody or
otherwise deprived of his freedom of action in any significant way. Miranda v. Ari-
zona, 334 U.S. 436, 444 (1966). This suggests that the Miranda rules were to apply
only to those police interrogation practices that involve express questioning of a
defendant while in custody. Id.

35. 446 U.S. at 300-01. Beginning with Miranda, the Supreme Court has been
concerned that the interrogation environment forces the individual to submit to the
will of his examiner, thus undermining the privilege against self-incrimination.
Since many of the police practices evoking this concern do not involve express
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refers to police words or actions (excluding those normally attend-
ant to arrest and custody) that the police should know are reason-
ably likely to elicit an incriminating response from the suspect.36

This more comprehensive definition of custodial interrogation
serves to counter the numerous police "techniques" which not not
involve express questioning of the defendant. 37 Hence, when a po-
lice practice is designed to elicit an incriminating response from a
person, it is most likely one which the police should know is rea-
sonably likely to have that effect.3 8

The Court's interpretation of custodial interrogation, however,
does not hold police accountable for the unforeseeable results of
their words or actions. 39 This limitation is significant because it
allows the police to expose a person to "subtle compulsion" with-
out violating the fifth amendment protection against self-incrimi-
nation.4° To suppress a confession made during interrogation, it is
necessary to establish that a suspect's incriminating response was
the product of the subtle compulsion that the officers should have
known was reasonably likely to elicit an incriminating response.41

The Court requires an objective inquiry into the likely effect of
police conduct on a typical individual, taking into account any spe-
cial susceptibility of the suspect to certain kinds of pressure of
which the police know or have reason to know.42

The Court conceded that Innis was exposed to subtle compul-
sion, but held that fact is not controlling in the absence of evidence
establishing that the officers should have known their words would
likely elicit an incriminating response from the defendant.4 3 The

questioning, the broader definition of custodial interrogation was adopted. Id. at
298-99.

36. Id. See In re Durand, 206 Neb. 415, 420, 293 N.W.2d 383, 387 (1980) (showing
the defendant police reports of other crimes in which he was implicated after he
had requested an attorney, was held to be the functional equivalent of interrogation
and his subsequent confession thus involuntary).

37. Two examples of police techniques utilized to invoke confessions from sus-
pects which do not involve express questioning occur during use of line-ups. In
one, a coached witness would pick the defendant as the perpetrator. In another, the
"reverse line-ups," coached witnesses identified the defendant as the perpetrator of
a fictitious crime in the hopes of inducing him to confess to the actual crime he was
suspected of in order to escape false prosecution. 446 U.S. at 299.

38. Id. at 301-02, n.7. See United States v. Alexander, 428 A.2d 42, 51 (D.C. 1981)
(during cross-examination the interrogating officer admitted that his statement to
the accused "we know what happened," was a technique utilized to try to coerce the
accused to talk and was thus held to be inadmissible).

39. 446 U.S. at 301-02.
40. Id. at 303.
41. Id.
42. Id. at 301.
43. Id. at 303.
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Court reviewed the record and found no evidence that the officers
were aware of Innis' susceptibility to an appeal to his conscience
concerning the safety of handicapped children. Similarly, there
was no indiciation that the officers knew Innis was unusually dis-
oriented or upset at the time of his arrest.4 Thus, the Court con-
cluded that the officers' dialogue regarding the shotgun within the
hearing of Innis was merely an expression of their own concern
and not intended to be interrogation.45

One criticism of this broader definition of custodial interroga-
tion is that it leave the lower courts with unclear standards and too
much room for discretion. Consequently, similar statements made
by officers to a person in custody have produced diametric
results.4

ANALYSIS

In light of the Miranda decision and the later Supreme Court
cases further construing the fifth amendment, the Nebraska
Supreme Court reached the correct decision in McNitt. McNitt's
two requests for counsel were not scrupulously honored by the po-
lice. Unlike the facts in Mosley, 47 the police in McNitt failed to re-
spect the defendant's request to cut off further questioning by
continuing the interrogation.48 In addition, the officer's subse-
quent statements concerning what McNitt would be charged with
if he cooperated with the officers, and what he would be charged
with if he did not, were properly held to be the "functional
equivalent" of questioning. 49

After the decision in McNitt, the United States Supreme Court

44. Id. at 302-03.
45. Id. Justices Marshall and Brennan supported the Court's definition of in-

terrogation, but disagreed with the conclusion reached, stating that Innis is simply
an "aberration" because an appeal to a suspect to confess for the sake of others is a
common interrogation tactic. Id. at 306-07.

46. See State v. Newfield, 229 Kan. 347,-, 623 P.2d 1349, 1359 (1981) (statement
to accused after his request for counsel that "if accused wanted to talk to agents it
had to be now because an attorney would tell him not to talk" was held not so coer-
cive as to render confession involuntary). Contra, Thompson v. Wainwright, 601
F.2d 768, 772 (5th Cir. 1979) (defendant requested an attorney, and was told that if
he talked to an attorney he would be unable to tell his side of the story because the
attorney would tell him not to talk to them; this was held to be interrogation).

47. See notes 24-29 and accompanying text supra.
48. 207 Neb. at 297, 298 N.W.2d at 466; see note 11 and accompanying text supra.
49. See note 12 and accompanying text supra. It is highly likely the court

found that the officer's comments were intended to elicit incriminating statements
from the accused and thus the officers should have known the statements would
reasonably elicit an incriminating response from McNitt. 207 Neb. at.300, 298 N.W.2d
at 467.
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in Edwards v. Arizona,50 addressed the issue of whether under
any circumstances the subsequent statements of an accused are
admissible once he asserted his right to counsel.5 1

In Edwards, the defendant was arrested and given the Mi-
randa warnings. Edwards initially agreed to talk to the officers,
but later requested an attorney. Questioning then ceased, but the
next morning Edwards was informed by the detention officer that
the police officers were waiting to speak with him. Edwards stated
he did not wish to speak with anyone. The guard told Edwards he
"had to" talk with the authorities and was brought to them. The
Miranda warnings were again given to Edwards, and he subse-
quently confessed.5 2

The Supreme Court ruled that when an accused has invoked
his right to counsel, a valid waiver of that right cannot be estab-
lished by simply showing that he responded to further police-initi-
ated custodial interrogation, even if he has been advised of his
rights.5 3 Most importantly, the Court held that when a person ex-
ercises his right to counsel, he is not to be subjected to further in-
terrogation by the authorities until counsel has been made
available to him unless he initiates further communication with
the police.54

Reversing the Arizona Supreme Court, the Court in Edwards
relied on the Miranda opinion and its progeny. The Miranda
Court had indicated that the assertion of the right to counsel was
an important event requiring interrogation to cease until an attor-
ney was present.55 Similarly, the Court in Mosley had noted the
distinction between the procedures necessary when an accused
exercises his right to remain silent and when the accused exer-
cises his right to counsel; it is necessary to cease the interrogation
until an attorney is present only when the individual requests an
attorney.5 6 Though the issue in Innis was the proper meaning of
the term "custodial interrogation," that court did make reference
to the undisputed right under the dictates of Miranda to remain
silent and not to be subjected to interrogation until a lawyer is
present.5

7

On the basis of the Court's holding in Edwards, the Mosley

50. 101 S.Ct. 1880 (1981).
51. Id. at 1883.
52. Id. at 1881-82.
53. Id. at 1884.
54. Id. at 1884-85.
55. Miranda v. Arizona, 384 U.S. 436, 474 (1966).
56. Michigan v. Mosley, 423 U.S. 96, 104 (1975).
57. Rhode Island v. Innis, 446 U.S. 291, 298 (1980).
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guidelines58 are no longer a proper basis for analysis in second
level right-to-counsel challenges. 59 The Mosley factors will still be
the correct standard when reviewing the constitutionality of sub-
sequent statements made by an accused after the exercise of his
right to remain silent.60 When the issue involves the accused's
fifth amendment right to counsel, however, the stricter guidelines
set down by the Court in Edwards must be utilized. Counsel must
be made available to the accused prior to any further questioning
unless the accused himself initiates further exchanges with the au-
thorities. 61 Thus the Edwards case serves as a strong indicator of
the Supreme Court's intention to remain steadfast in its protection
of the accused from coercive questioning.

STATE v. TATUM: THE RAPE

CORROBORATION REQUIREMENT

INTRODUCTION

The corroboration rule for charges of rape did not exist at com-
mon law; the testimony of the victim alone was sufficient to convict
the defendant.62 Today, the corroboration rule in rape cases re-
quires that the victim's testimony be supplemented by other credi-
ble evidence before the defendant is convicted.63 A minority of
states, however, chose to adopt the rule in cases of rape as well as
in cases of assault with intent to commit rape.64 Only four states
require corroboration of a prosecutrix' testimony in all sexual as-
sault cases in order to sustain a conviction.65 The remainder of the
states either have no such requirement, 66 or have taken an inter-
mediate position, requiring corroboration only under certain
circumstances.

67

58. See note 25 and accompanying text supra.
59. See generally 101 S.Ct. at 1883-84.
60. See generally 101 S.Ct. at 1885.
61. See note 54 and accompanying text supra.
62. State v. Fisher, 190 Neb. 742, 744, 212 N.W.2d 568, 569-70 (1973).
63. Id.
64. Id. at 746, 212 N.W.2d at 571.
65. Clemmons v. State, 233 Ga. 187,-, 210 S.E.2d 657, 658 (1974); State v. Camp-

bell, 217 N.W.2d 251, 253 (Iowa 1974); State v. Fisher, 190 Neb. 742, 746-47, 212 N.W.2d
568, 571 (1973); People v. Watson, 45 N.Y.2d 867, 868, 382 N.E.2d 1352, 1353, 410
N.W.S.2d 577, 578 (1978).

66. See, e.g., Bakken v. State, 489 P.2d 120, 127 (Alaska 1971) (statutory rape has
no corroboration requirements); State v. Dutton, 106 Ariz. 463, -, 478 P.2d 87, 89
(1970) (testimony of prosecutrix alone is sufficient to support a conviction); Lacy v.
State, 240 Ark. 84, -, 398 S.W.2d 508, 512 (1966) (testimony of prosecutrix need not
be corroborated).

67. See, e.g., Robinson v. Commonwealth, 459 S.W.2d 147, 150 (Ky. 1970) (un-
supported testimony of prosecutrix may be sufficient if not contradictory or incredi-
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State v. Tatum68 is a recent case indicative of Nebraska's ad-
herence to the corroboration requirement in all rape and sexual
assault cases. This section will discuss the history of the corrobo-
ration rule in Nebraska and the rationales given by the courts
which have recently abrogated the corroboration rule. The appro-
priateness of continuing adherence to the corroboration rule in Ne-
braska will be analyzed in light of the arguments for and against
the corroboration rule.

FACTS AND HOLDING

Gary Tatum was convicted of first degree sexual assault.69 On
appeal to the Nebraska Supreme Court, Tatum contended that the
testimony of the prosecutrix was uncorroborated.70 The court af-
firmed Tatum's conviction. 71 In reaching this decision, the court
relied on Nebraska precedent holding that an immediate com-
plaint made by the victim after the alleged outrage to a person to
whom such a complaint is likely to be made is sufficient corrobora-
tion.72 In the present case, the victim immediately complained to
passengers in a passing car, and later to the police. The testimony
of these passengers supported the victim's testimony. Further,
there was evidence that hairs found on the prosecutrix' sheets
were microscopically similar enough to those of the defendant to
provide sufficient corroboration of the prosecutrix' testimony.73

The evidence tended to support the victim's testimony as to
the principal fact in issue, and therefore, the Nebraska corrobora-
tion requirement was satisfied.74

BACKGROUND

Sir Matthew Hale was one of the earliest and most influential
writers on the crime of rape.75 In examining the evidence compe-

ble, or inherently improbable); Gamble v. State, 576 P.2d 1184, 1185-86 (Okla. Crim.
App. 1978) (corroboration unnecessary unless testimony is of such contradictory
and unsatisfactory nature, or prosecutrix is so impeached, that such testimony is
clearly unworthy of belief and insufficient as a matter of law to sustain a convic-
tion); Villarreal v. State, 511 S.W.2d 500, 501 (Tex. Crim. App. 1974) (corroboration
required where prosecutrix fails to promptly report the rape and where consent is
an issue); Thomas v. State, 92 Wis. 2d 372, -, 294 N.W.2d 917, 924 (1979) (corrobora-
tion necessary where the prosecutrix' testimony on its face shows unreliability).

68. 206 Neb. 625, 294 N.W.2d 354 (1980).
69. Id. at 626, 294 N.W.2d at 355; see NEB. REV. STAT. § 28-308 (Reissue 1979).
70. 206 Neb. at 628, 294 N.W.2d at 356.
71. Id. at 630, 294 N.W.2d at 357.
72. State v. Chaney, 184 Neb. 734, 171 N.W.2d 787 (1969).
73. 206 Neb. at 629, 294 N.W.2d at 356-57.
74. Id. at 628, 294 N.W.2d at 356.
75. 1 M. HALE, PLEAS OF THE CROWN (1st Am. ed. 1847).
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tent to prove a charge of rape, Hale cautioned that "rape is an accu-
sation easily to be made and hard to be proved, and harder to be
defended by the party accused, tho never so innocent. '7 6 The im-
pact of his words is evidenced by the Nebraska Supreme Court's
opinion in Mathews v. State.7 7 Quoting Hale, the court abandoned
the common-law rule and adopted a rule requiring corroborating
proof in rape cases.78 The court apparently believed that the ease
of fabricating a charge of rape and the difficulty of disproving such
a charge necessitated the adoption of the corroboration
requirement.

79

As a witness to several prosecutions for rape, which were later
proved to have been maliciously instigated, Hale warned of the
strong emotion raised in a jury by a charge of rape.80 The "hei-
nousness of the offense" may arouse in the judge and jury so much
indignation that they are "hastily carried to the conviction of the
person accused thereof, by the confident testimony sometimes of
malicious and false witnesses."81 Similarly, in support of the cor-
roboration requirement, the Nebraska Supreme Court stated that
juries are thought to be "preinclined to believe a man guilty of any
illicit sexual offenses he may be charged with, and it seems to mat-
ter little what his previous reputation has been. '82

The Nebraska Supreme Court recently reviewed the prudence
of the corroboration requirement in State v. Fisher.83 In Fisher,
the defendant was convicted of assault with intent to commit
rape.84 The only evidence in the case was the testimony of the
prosecutrix.85 The state argued corroboration is only necessary
when there is a denial by the accused; otherwise the undisputed
testimony of the victim is sufficient for a conviction.86 The court
rejected this contention, stating that the defendant is entitled to
the presumption of innocence and that no person shall be com-
pelled in any criminal trial to give evidence against himself.87 The

76. Id. at 635.
77. 19 Neb. 330, 27 N.W. 234 (1886). The court later decided that corroboration

was necessary to support any lesser included offenses. McConnell v. State, 77 Neb.
773, 775-76, 110 N.W. 666, 667 (1906).

78. Id. at 335, 27 N.W. at 236. At common law the testimony of the prosecutrix
alone was sufficient to sustain a conviction. Id.

79. State v. Fisher, 190 Neb. 742, 744, 212 N.W.2d 568, 569-70 (1973).
80. 1 M. HALE, PLEAS OF THE CROWN 636 (1st Am. ed. 1847).
81. Id.
82. Roberts v. State, 106 Neb. 362, 367, 183 N.W. 555, 557 (1921).
83. 190 Neb. 742, 212 N.W.2d 568 (1973).
84. Id. at 743, 212 N.W.2d at 569.
85. Id.
86. Id. at 746, 212 N.W.2d 570-71.
87. Id.746, 212 N.W.2d 571.
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supreme court concluded as a matter of law that the testimony of
the prosecutrix alone, uncorroborated by any other evidence, was
not sufficient to sustain a conviction for rape.88

In Nebraska, it is essential that the prosecutrix' testimony be
corroborated as to material facts and circumstances; this lends
credence to her testimony as to the principal fact in issue.8 9 It is
not necessary that the prosecutrix be corroborated as to the princi-
pal act constituting the offense, 90 nor as to the identity of the ac-
cused as her attacker.91 A requirement of corroboration as to the
principal act constituting the offense and the identity of the ac-
cused as the attacker would likely preclude nearly all successful
prosecutions of the crime because the nature of the offense re-
quires privacy. 92 Because of the private nature of the offense, cor-
roboration as to these matters is seldom possible.93

Evidence of a prompt and voluntary complaint,94 an admission
by the defendant or co-defendants, 95 or injury to the prosecutrix'
body has been accepted as sufficient corroboration. 96 Proof of the
opportunity to commit the crime is not of itself sufficient corrobo-
ration. If opportunity is clearly established, however, evidence
substantially showing the defendant's intention or disposition to
commit the crime is then sufficient corroboration. 97 Similarly,
flight by the accused,98 torn clothing,99 or the shattered nervous
condition of the prosecutrix immediately following the alleged at-
tack may be coupled with other facts and circumstances to consti-
tute sufficient corroboration. 100

ANALYsis

In the last few years the trend has been toward abandonment
of the rule in the minority of jurisdictions which require corrobora-
tion.' 0 ' Recently, three courts which had abided by the corrobora-
tion rule chose to abrogate it after an in-depth analysis of the

88. Id. at 746-47, 212 N.W.2d at 571.
89. State v. Rhodes, 201 Neb. 576, 578, 270 N.W.2d 920, 922 (1978).
90. Id.
91. Noonan v. State, 117 Neb. 520, 525-26, 221 N.W. 434, 436 (1928).
92. Stapleman v. State, 150 Neb. 460, 464-65, 34 N.W.2d 907, 910 (1948).
93. Id.
94. E.g., State v. Chaney, 184 Neb. 734, 738-39, 171 N.W.2d 787, 791 (1969).
95. E.g., Miller v. State, 169 Neb. 737, 740, 100 N.W.2d 876, 879 (1960).
96. Prokop v. State, 148 Neb. 582, 588, 28 N.W.2d 200, 203-04 (1947).
97. Pew v. State, 164 Neb. 735, 742, 83 N.W.2d 377, 381-82 (1957).
98. State v. Gero, 184 Neb. 107, 111, 165 N.W.2d 371, 373 (1969).
99. United States v. Green, 429 F.2d 754, 756 n.2 (D.C. Cir. 1970).

100. Harper v. State, 201 Ga. 10, -, 39 S.E.2d 45, 51 (1946).
101. United States v. Sheppard, 569 F.2d 114, 117 (D.C. Cir. 1977).
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justifications proposed in favor of the rule. 10 2 The general conclu-
sions reached by all three courts were that the corroboration re-
quirement poses a major hurdle to legitimate convictions for sex
crimes, l0 3 and that empirical evidence available today supported
abandoning the rule.10 4 The three justifications most often given
by the courts for retaining the corroboration requirement are the
frequency of false charges of rape, the jury's outrage over the
charge of rape, and difficulty of defending against a charge of
rape.

l05

The soundness of the first justification, the fear of false rape
charges, is undermined by the statistics indicating rape as one of
the most underreported crimes.10 6 The low number of reported
rapes can be attributed to the special disincentives which exist in
reporting a rape.10 7 The stigma attached to the victim of such an
indecent crime, the humiliation of publicity, the necessity of con-
fronting the assailant in court, and the reluctance to face the
demeaning tactics of the defense attorney all militate against re-
porting the rape.10 8 Moreover, in light of the sophisticated investi-
gative techniques available today, the threat that false charges of
rape pose to innocent defendants is negligible. 10 9

The second justification, the danger of an outraged jury con-
victing an innocent person, is discredited by contemporary studies
demonstrating the low conviction rates for rape." 0 A comparison
of the FBI's four "violent crime" offenses of murder, forcible rape,
robbery, and aggravated assault, shows that forcible rape is found
to have the highest rate of acquittal or dismissal. Of equal signifi-
cance is the presence of forcible rape at the bottom of the FBI's list
of major crimes when ranked according to the percentage of suc-
cessful prosecutions of the offense charged."' In addition, a lead-

102. Id.; State v. Byers, - Idaho -, 627 P.2d 788, 794 (1981); State v. Cabral, -
R.I. -, 410 A.2d 438, 441 (1980).

103. United States v. Sheppard, 569 F.2d 114, 118 (D.C. Cir. 1977); State v. Byers,
- Idaho -, 627 P.2d 788, 791 (1981); State v. Cabral, - R.I. -, 410 A.2d 438, 441
(1980).

104. United States v. Sheppard, 569 F.2d 114, 118 (D.C. Cir. 1977); State v. Byers,
- Idaho -, 627 P.2d 788, 790 (1981); State v. Cabral, - R.I. -, 410 A.2d 438, 441
(1980).

105. State v. Byers, - Idaho -, -, 627 P.2d 788, 790 (1981).
106. FBI UiNoRm CRIME REPORTS 15 (1973).
107. People v. Rincon-Pineda, 14 Cal. 3d 864, 880, 538 P.2d 247, 258, 123 Cal. Rptr.

119, 130 (1975).
108. Id.; Comment, The Rape Corroboration Requirement: Repeal Not Reform,

81 YALE LJ. 1365, 1374 (1972) [hereinafter cited as Comment].
109. See Comment, supra note 108 at 1375.
110. FBI UNIFORM CRME REPORTS 116 (1973).
111. People v. Rincon-Pineda, 14 Cal. 3d 864, 879, 538 P.2d 247, 257, 123 Cal. Rptr.

119, 129 (1975).
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ing study of jury behavior found that "the jury chooses to redefine
the crime of rape in terms of its notions of assumption of risk."112

This results in juries frequently acquitting a rapist or convicting
him of a lesser offense, notwithstanding clear evidence of guilt." 3

The tendency of juries to view rape charges with skepticism was
found to be especially dramatic in the situation supposedly most
conducive to fabricated accusations in which the prosecutrix and
the accused are acquainted and there is no extrinsic evidence of
violence to the prosecutrix." 4

The third justification for the corroboration rule is the diffi-
culty of defending against a rape charge. This has been discounted
by a recent study. Of the 109 rape cases studied, eighteen were
tried, four concluded with a guilty verdict, ten resulted in acquittal,
one ended with a hung jury and three were found guilty on a lesser
charge."

5

In sum, the research studies indicate false charges of rape are
few and are vulnerable to disclosure through investigative tech-
niques. Juries are reluctant to convict defendants of rape, and in
the absence of aggravating circumstances convictions are the ex-
ception rather than the rule." 6

The courts which have abandoned the corroboration rule have
generally conceded that the rule serves to protect innocent defend-
ants." 7 In consideration of the other protections afforded the de-
fendant, i.e., the presumption of innocence, the right to a directed
verdict of acquittal, the right to argue credibility to the jury, and

112. H. KALVEN & H. ZEISEL, THE AMERICAN JuRY 254 (1966).
113. Id.
114. People v. Rincon-Pineda, 14 Cal. 3d 864, 880, 538 P.2d 247, 258, 123 Cal. Rptr.

119, 130 (1975).
115. L. HOLSTROM & A. BURGESS, THE VICTIM OF RAPE: INSTITUTIONAL REACTIONS

238 (1973).
116. It is of interest to note the differences in the position of one accused of

sexual assault in this country today from one so accused in seventeenth century
England. A defendant in seventeenth century England was not given the presump-
tion of innocence we extend to the accused today. Furthermore, the defendant in
seventeenth century England did not have the right to present witnesses in his de-
fense or compel their attendance. But most significantly the person accused of a
felony in England during this period had no right to counsel. See People v. Rincon-
Pineda, 14 Cal. 3d 864, 538 P.2d 247, 123 Cal Rptr. 119 (1975). Today an accused per-
son is presumed innocent until proven guilty beyond a reasonable doubt. He has
the right to present witnesses in his defense and compel their attendance if neces-
sary, and the accused is guaranteed the right to counsel. See State v. Fisher, 190
Neb. 742, 212 N.W.2d 568 (1973). In view of the added protections afforded an ac-
cused today, the circumstances which prompted the need for corroborating evi-
dence no longer exist, hence the need for the corroboration rule no longer exists.

117. State v. Byers, - Idaho -, -, 627 P.2d 788, 793 (1981). See, e.g., United
States v. Sheppard, 569 F.2d 114, 118 (D.C. Cir. 1977); State v. Cabral, - R.I. -,
-, 410 A.2d 438, 441-42 (1980).
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the heavy burden of proof placed upon the state, these courts have
concluded that the possible extra protection that might be afforded
an innocent defendant is outweighed by society's interest in legiti-
mate prosecutions.' 18

Society's interest in legitimate prosecutions is thwarted be-
cause the corroboration rule forecloses jury consideration of cases
in which a highly credible complainant prosecutes charges, on the
basis of her testimony alone, against a defendant whose account of
the event is clearly less credible.1 1 9 In many cases, the lack of cor-
roborating testimony can be attributed to the fact that most wo-
men, when confronted with an armed assailant, make the sensible
decision not to resist physically. Thus, they lack the physical inju-
ries or the torn clothing that would otherwise corroborate the
crime.

120

Operation of the corroboration requirement serves to single
out victims of sex offenses as a class whose credibility is immedi-
ately suspect.' 2 1 Throughout the country, the word of the victim of
a robbery, assault, or any other crime may alone constitute suffi-
cient evidence to sustain a conviction. 122 In those cases of rape
where the issue is consent, the safeguards afforded an accused in
our criminal justice system are adequate. Jury warnings as to the
dangers of falsification may be given by the defense attorney, and
the judge should instruct the jury as to those dangers and the diffi-
culty of establishing consent.' 23 Finally, the defendant wrongfully
accused of rape is protected against an unjust conviction by the
general rule that judgments of acquittal or reversal of conviction
must be granted when substantial evidence does not exist to sup-
port a guilty verdict, regardless of whether independent corrobora-
tion is technically present.124

STATE v. HATWAN: "DANGEROUS INSTRUMENTS"

State v. Hatwan 125 presented the court with the opportunity to
define "dangerous instrument" as it is used in the Nebraska sec-

118. United States v. Sheppard, 569 F.2d 114, 118 (D.C. Cir. 1977); State v. Byers
- Idaho-,-, 627 P.2d 788, 793 (1981); State v. Cabral, - R.I. -, -, 410 A.2d 438, 442
(1980).

119. United States v. Sheppard, 569 F.2d 114, 118 (D.C. Cir. 1977).
120. State v. Cabral, - R.I. -, -, 410 A.2d 438, 441 (1980) (citing M. Arm, PAT-

TERNS iN FORCMLE RAPE 168-69 (1971)).
121. State v. Cabral, - R.I. -, -. 410 A.2d 438, 441 (1980).
122. See Comment, supra note 108 at 1365.
123. United States v. Sheppard, 569 F.2d 114, 118 (D.C. Cir. 1977).
124. Id. at 118-19.
125. 208 Neb. 450, 303 N.W.2d 779 (1981).
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ond degree assault statute.126 Hatwan was convicted of second de-
gree assault. In a dispute with a motel manager, Hatwan jerked
the telephone cord and receiver from the telephone, swung it
around over his head, and hit the victim against the side of the
head with the receiver. The impact split the victim's ear open. The
district court found the telephone receiver, in the manner in which
it was used, to be a dangerous instrument within the meaning of
the statute. 127

The defendant argued that a dangerous instrument is one that
is inherently dangerous and capable of inflicting injury, such as a
knife, an axe or a razor. Thus, he contended, a telephone receiver
cannot be a dangerous instrument, and hence the evidence did not
support the conviction. 128

Since the question of the definition of "dangerous instrument"
was one of first impression, the court looked to other jurisdictions
for guidance. The great majority of cases examined by the court
gave a broad interpretation to the term "dangerous weapon."' 29

The term was held to include guns and knives, as well as other
instrumentalities which, because of the manner of their use and
the intention with which they are used, are dangerous. 130

Thus the court affirmed the district court's decision by con-
cluding that any object which, due to its nature and the manner
and intention of its use, is capable of inflicting bodily injury comes
within the meaning of "dangerous instrument" as used in the Ne-
braska second degree assault statute. 131

STATE v. KOCK: THE BAD CHECK STATUTE

In State v. Kock, 132 the defendant was charged with issuing
several bad checks in violation of the "bad check" statute. 133 The

126. A person is guilty of second degree asault if he intentionally or knowingly
causes bodily injury to another person with a dangerous instrument. NEB. REV.
STAT. § 28-309 (1) (a) (Reissue 1979).

127. 208 Neb. at 450-51, 303 N.W.2d at 780.
128. Id. at 453, 303 N.W.2d at 782.
129. Thomas v. State, 524 P.2d 664 (Alaska 1974) (telephone used as a club);

Cummings v. State, - Ind. -, 384 N.E.2d 605 (1979) (stapler used as a bludgeon);
Bald Eagle v. State, 355 P.2d 1015 (Okla. 1960) (beer bottle used as a club).

130. 208 Neb. at 454, 303 N.W.2d at 782.
131. Id.
132. 207 Neb. 731, 300 N.E.2d 824 (1981).
133. Id. at 732, 300 N.W.2d at 825. NEB. REV. STAT. § 28-611(1) (Reissue 1979)

provides:
Whoever obtains property, services, or present value of any kind by issuing
or passing a check or similar assigned order for the payment of money,
knowing that he has no account with the drawee at the time the check or
order is issued, or, if he has such an account, knowing that he does not have
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defendant argued the offense charged violated the Nebraska Con-
stitution which prohibits a person from being imprisoned for debt
in all civil actions, except those cases involving fraud. 3 4

The law is clear in Nebraska that in order for a person to be
imprisoned for debt in civil actions, fraudulent intent must be a
necessary element of the transaction. 135 The predecessor to sec-
tion 28-611 specifically provided for the element of fraud while the
present statute does not. 136 Based on the absence of specific lan-
guage of fraud in the present statute, the district court ruled that
the statute lacked the necessary element of fraudulent in-
tent,137and was thus unconstitutional.

The Nebraska Supreme Court reversed the district court, hold-
ing that fraudulent intent is provided for in the language of the
statute.138 The court's analysis established that the statute deline-
ated two elements necessary in order to be found guilty of the of-
fense of issuing a bad check. The first required element is that the
individual issue the check knowing he has no account, or if he has
an account, knowing he has insufficient funds to cover the check.
The second essential element is that, in return for the check, the
maker of the check obtain property, services, or present value of
any kind.139

In the court's view, the act constituting the second element s
descriptive of an intent to defraud. The court defined fraud as
"[dieception practiced in order to induce another to part with
property or surrender some legal right."'14 Therefore, the court
concluded that this language requires a finding of fraudulent in-
tent by requiring that the defendant obtain property, services, or
present value of any kind; consequently, the statute does not vio-
late the Nebraska Constitution.' 41

Janet K. Dobson-'83

sufficient funds in, or credit with, the drawee for the payment of such check
or order in full upon its presentation, commits the offense of issuing a bad
check.

Id.
134. 207 Neb. 731, 732, 300 N.W.2d 824, 825. NEB. CONsT. art. I, § 20.
135. Id. at 733, 300 N.W.2d 825.
136. Id. See note 130 supra for the text of the present statute.
137. 207 Neb. 731, 743, 300 N.W.2d 825, 826.
138. Id. at 735, 300 N.W.2d at 826.
139. Id. at 734-35, 300 N.W.2d at 826.
140. Id. at 735, 300 N.W.2d at 826.
141. Id. at 736, 300 N.W.2d at 826.
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