
EQUITY

This article discusses three cases decided by the Nebraska
Supreme Court in the survey period. First, in Daugherty v. Ashton
Feed & Grain Co., 1 the court enjoined the operation of a grain ele-
vator because the noise of its machinery created a nuisance. 2 Also,
in Litz v. Wilson 3 the court demonstrated that although a person's
mental incapacity is not severe enough to void a contract, the inca-
pacity may be an important factor in denying specific performance
to those who seek to enforce the contract. 4 In both cases the court
applied these rules of equity without explaining the reasoning be-
hind the rules; this article will explore the reasons behind these
equitable principles. Finally in Petersen v. Petersen,5 the court
stated that in the future it will review equity cases de novo even
though a motion for a new trial has not been filed if the alleged
error is in the findings or judgment of the trial court.6 In so hold-
ing, the court expressly overruled an earlier decision.

DAUGHERTY v. ASHTON FEED & GRAIN CO.: NUISANCE
AND THE PLAINTIFF OF ORDINARY

SENSIBILITIES

INTRODUCTION

In Daugherty v. Ashton Feed & Grain Co., Inc. 7 the court held
that the noise from the operation of the defendant's grain drying
fans constituted a nuisance 8 and enjoined the operation of the fans
on weekends and between 8 p.m. and 7 a.m. during the week.9 This
is apparently the first time the Nebraska Supreme Court consid-
ered whether noise alone created a nuisance.10 In so doing, the
court introduced into Nebraska law the presumption that the

1. 208 Neb. 159, 303 N.W.2d 64 (1981).
2. Id. at 166-67, 303 N.W.2d at 69.
3. 208 Neb. 483, 304 N.W.2d 48 (1981).
4. See id. at 486-87, 304 N.W.2d at 51.
5. 208 Neb. 1, 301 N.W.2d 592 (1981).
6. Id. at 4, 301 N.W.2d at 594.
7. 208 Neb. 159, 303 N.W.2d 64 (1981).
8. A private nuisance, such as the one involved here, is a civil wrong based

upon a disturbance by the defendant in the plaintiff's use or enjoyment of real
property. A public nuisance, on the other hand, is a catch-all criminal offense con-
sisting of an interference with the rights of the community at large. W. PROSSER,
LAw OF TORTs § 86 (4th ed. 1971).

9. 208 Neb. at 163, 303 N.W.2d at 67.
10. Brief for Defendant-Appellant at 16, Daugherty v. Ashton Feed & Grain Co.,

Inc., 208 Neb. 159, 303 N.W.2d 64 (1981). In Sarraillon v. Stevenson, 153 Neb. 182, 193,
43 N.W.2d 509, 515 (1950), the court enjoined the operation of a slaughter house
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plaintiff is of normal sensitivity to noises unless the defendant
demonstrates the contrary."

FACTS AND HOLDING

The plaintiff Daugherty's residence, an eight-acre tract on
which he and his family have resided since 1974, was adjacent to
the defendant's property.12 The defendant's grain unloading pit
was approximately 100 feet from Daugherty's home. 13

In 1978 the defendant expanded its grain storage and drying
facilities.' 4 In October 1978, Daugherty filed a "petition for a tem-
porary restraining order" with the district court, alleging that the
noise from Ashton Feed's aeration fans interfered with the use and
enjoyment of his premises.' 5 The temporary restraining order was
granted.16 At the hearing for the temporary injunction, Ashton
Feed was allowed six months to reduce the noise from the fans.' 7

It was unable to significantly reduce the noise within this period,
so the district court proceeded on the original petition and found
that the noise created by the defendant's fans was a nuisance.' 8

The district court issued an order restricting Ashton Feed's use of
the fans and dryers.19 The supreme court affirmed, holding that
the noise of the fans was a nuisance to the Daughertys 20 and that
Ashton failed to prove the Daughertys were not people of ordinary
sensibilities.

21

BACKGROUND

Noise is not a nuisance per se, but may rise to such a level as
to be a nuisance in fact and thus may be enjoined.22 Whether a
particular noise constitutes a nuisance will depend upon its effect
on the individual; but an injunction banning the operation of a fac-

which produced "hideous cries of anguish" along with extremely noxious sights
and smells. 153 Neb. at 186, 43 N.W.2d at 512.

11. 208 Neb. at 165, 303 N.W.2d at 68.
12. Id.
13. Id. at 162, 303 N.W.2d at 67.
14. Id. at 160, 303 N.W.2d at 66.
15. Id. at 160-61, 303 N.W.2d at 66.
16. Id. at 161, 303 N.W.2d at 66.
17. Id.
18. Id. at 162, 303 N.W.2d at 66-67.
19. Id. at 163, 303 N.W.2d at 67. The court apparently performed a balancing of

interests by only partially restraining Ashton Feed, though neither the supreme
court's opinion nor the brief of either party indicates the extent, if any, of the hard-
ship incurred by Ashton Feed by being unable to use its fans and dryers freely.

20. 208 Neb. at 167, 303 N.W.2d at 69.
21. Id. at 166, 303 N.W.2d at 69.
22. Id.
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tory or industrial plant cannot be based on the subjective likes and
dislikes of a particular plaintiff. Instead, relief must be based on
an objective standard of reasonableness 23 -that is, that the noise
must cause actual physical discomfort to the plaintiff.24

Ordinarily, the burden is on the plaintiff to establish that the
nuisance exists.25 In Daugherty, the court required that the plain-
tiff prove that the noise from the fans caused physical discomfort. 26

The court then presumed the plaintiff to be of ordinary sensitivity
"in the absence of evidence to the contrary."27 Apparently, evi-
dence introduced by the defendant that the noise from the fans
was within desirable noise levels in various cities in the United
States was insufficient to prove that the Daughertys were not peo-
ple of normal sensitivity.

ANALYSIS

As a result of Daugherty, once the plaintiff proves that the
noise caused physical discomfort, the burden of coming forward
with the evidence shifts to the defendant to show that the plaintiff
is not of ordinary sensitivities. 28 Presumably the burden of per-
suasion will remain with the plaintiff.29

Several jurisdictions have adopted this approach to nuisance
cases.30 The decision of the New Jersey court in Board of Health v.
Lederer3' provides a good explanation of the advantages of the
presumption that the plaintiff is of ordinary sensitivities. By the
use of the presumption, the court is protecting not only those per-
sons with average sensitivity to disturbances, but also those who
are less robust or capable of withstanding unpleasant distur-
bances.32 This protection does not extend to those who are eccen-
tric or abnormally feeble,33 but to protect those slightly less robust
the court required the defendant to clearly prove the plaintiff ec-

23. Id.
24. Id.
25. Prauner v. Battle Creek Coop. Creamery, 173 Neb. 412, 418, 113 N.W.2d 518,

522 (1962); Demont v. Abbas, 149 Neb. 765, 767, 32 N.W.2d 737, 738 (1948).
26. 208 Neb. at 167, 303 N.W.2d at 69.
27. Id.
28. Id. at 165, 303 N.W.2d at 68. See also Kellerhals v. Kallenberger, 251 Iowa

974, 980, 103 N.W.2d 691, 694 (1960).
29. See generally 14 CREIGHTON L. REV. 312 (1980).
30. Pauly v. Montgomery, 209 Iowa 699, 704, 228 N.W. 648, 651 (1930); Kentucky &

West Virginia Power Co. v. Anderson, 288 Ky. 501, _ 156 S.W.2d 857, 859 (1941);
Roukovina v. Island Farm Creamery Co., 160 Minn. 335, 337-38, 200 N.W. 350, 351
(1924); Board of Health v. Lederer, 52 N.J.Eq. 675, _, 29 A. 444, 445-46 (1894).

31. 52 N.J.Eq. 675, 29 A. 444 (1894).
32. Id. at , 29 A. at 445-46.
33. Id.
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centric or abnormally feeble.3 4 For example, the court will pre-
sume the plaintiff is of ordinary sensitivities even when evidence
is introduced showing that the noise is at a normally comfortable
level, 35 that neighbors did not mind the disturbing noise,36 or that
the plaintiffs were of a quarrelsome disposition.37

The main evidence produced by the Daughertys to show a nui-
sance was testimony to the effect that the noise from the fans
made it difficult to carry on conversations, to hear the television
set, to hear the telephone ring, and to hear the door bell.3 8

At trial, Ashton attempted to prove the Daughertys were not
people of ordinary sensitivity by introducing scientific evidence in-
tended to demonstrate that the noise emitted by the aeration fans
was within acceptable sound levels in other cities, including Chi-
cago, and should not disturb a person of ordinary sensitivities. 39

The trial court questioned whether the evidence was relevant
since the issue was whether the sound created a nuisance in Ash-
ton, Nebraska, not whether it exceeded the national average.4°

The trial court recognized the principle that surroundings and lo-
cality are factors in determining if a nuisance exists.41 Average
sound levels do not determine ordinary sensitivities since "ordi-
nary sensitivities" include tolerance levels below average.42

34. Id.
35. See Kentucky & W. Va. Power Co. v. Anderson, 288 Ky. at _ 157 S.W.2d at

858-59 (1941).
36. See Seligman v. Victor Talking Mach. Co., - N.J. - - 63 A. 1093, 1095

(1906).
37. Pauly v. Montgomery, 209 Iowa at 704, 228 N.W. at 651.
38. Brief for Plaintiff - Appellee at 6, Daugherty v. Ashton Feed & Grain Co.,

Inc., 208 Neb. 159, 303 N.W.2d 64 (1980).
39. Brief for Defendant-Appellant at 12-15, Daugherty v. Ashton Feed & Grain

Co., Inc., 208 Neb. 159, 303 N.W.2d 64 (1980). Ashton Feeds sound measurements
indicated that depending on how many fans were being operated (2 to 22) and
whether the fans were muffled or not, the decibel level varied between 63 dba to 77
dba. The highest reading during the normal course of business (6 fans) was 68 dba;
general community sound without the fans running was 55 dba. The noise level
inside the appellee's residence was 40 dba when the fans were operating. Ashton
Feed also offered evidence that 70 dba is a common day time and night time average
in agricultural areas, and that a number of household appliances such as vacuum
cleaners and air conditioners produce noise levels in excess of 70 dba. Id.

In evaluating this data, it is important to understand that the decibel scale is
logarithmic rather than arithmatic. Thus, an increase from 50 decibels to 60 is not a
20% increase, but instead is a tenfold increase in noise. In other words, 60 dba is
ten times as loud as 50 dba. Bragdon, Noise - A Syndrome of Modern Society, 10
ENVIRONMENT 29 (March 1968).

40. 208 Neb. at 166, 303 N.W.2d at 68-69.
41. See Clinic & Hosp. Inc. v. McConell, 241 M. App. 223, _ 236 S.W.2d 384, 391

(1951). Other factors which make a noise a nuisance, even though its decibel level
is relatively low, are the noise's tonal quality and duration. Kentucky & W. Va.
Power Co. v. Anderson, 288 Ky. 501, , 156 S.W.2d 857, 859 (1941).

42. See Board of Health v. Lederer, 52 N.J.Eq. at - 29 A. at 445-56 (1894).
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Therefore, the trial court did not err in concluding the Daughertys
were of ordinary sensitivities.4 3

The supreme court's presumption that the plaintiff is of ordi-
nary sensitivities" results in protection of that class of people with
less than average tolerance levels for disturbances. 45 Consistent
with the purpose of the presumption, the supreme court held that
the evidence of average decibel levels does not indicate the plain-
tiff is not of ordinary sensitivities.4

LITZ v. WILSON: THE DENIAL OF SPECIFIC
PERFORMANCE BECAUSE OF THE DEFENDANT'S

MENTAL IMPAIRMENT

In Litz v. Wilson,47 the Nebraska Supreme Court denied spe-
cific performance of a land contract because the defendant's
mental impairment, coupled with other factors, indicated the con-
tract was unfair.48 In so doing, the court demonstrated it will deny
specific performance in an equity action even though mental im-
pairment was not severe enough to void the contract in an action at
law.

FACTS AND HOLDING

Litz contracted in May, 1976 to sell Wilson seventeen acres of
unimproved land just outside the city limits of O'Neill, Nebraska
for $100,000. 4 9 The contract called for a down payment of one dol-
lar, which was paid at the time the contract was executed.50

Twenty-eight thousand dollars was to be paid approximately one
month after the contract was executed, and the remainder was to
be paid in equal annual installments.51 Wilson was informed by
his attorney that the legal description of the property was incor-
rect, and the quantity of land was less than what was represented
by Litz.52 Wilson refused to make any further payments, so Litz
brought suit for specific performance. 53 In denying specific per-
formance, the trial court ruled that the contract was an option

43. 208 Neb. at 166, 303 N.W.2d at 69.
44. Id. at 165, 303 N.W.2d at 68.
45. See Board of Health v. Lederer, 52 NJ.Eq. at - 29 A. at 445-46.
46. 208 Neb. at 166, 303 N.W.2d at 69.
47. 208 Neb. 483, 304 N.W.2d 48 (1981).
46. Id. at 486-87, 304 N.W.2d at 51.
49. Id. at 484, 304 N.W.2d at 50.
50. Id.
51. Id.
52. Id.
53. Id. at 483, 304 N.W.2d at 49.

[Vol. 15



EQUITY

which was never exercised by the defendant.5 The supreme court
affirmed the result but disagreed with the trial court's reasoning;55

it held that the contract was not an option contract.5 6 However,
specific performance was denied because the evidence indicated
the defendant's judgment was impaired,5 7 the price was exorbi-
tant,58 and the legal description overstated the amount of land.5 9

Thus, the court found that it would be inequitable to grant specific
performance.

60

BACKGROUND

Specific performance is an equitable remedy .which may be
granted by a court when money damages or a remedy at law are
inadequate. 61 Where land is the subject of an agreement, the
power of equity courts to grant specific performance is well settled
in Nebraska. 62 One of the fundamental rules of specific perform-
ance is that it will not be granted unless the contract sought to be
enforced is fair and equitable.63 Thus, if the defendant to an action
for specific performance can show that the plaintiff made a misrep-
resentation of material facts,6 or that the plaintiff has taken unfair
advantage of the defendant's diminished mental capacity,65 the
court will not grant specific performance.

ANALYSIS

The court implicitly distinguished between the proof of mental
incapacity necessary to void a contract, and that sufficient to con-
stitute a defense to an action for specific performance. Litz argued
that Wilson's alleged mental incapacity was too slight to warrant
denial of specific performance under the standard set forth in Mar-

54. Id. at 484, 304 N.W.2d at 49-50.
55. Id. at 487, 304 N.W.2d at 51.
56. Id. at 484, 304 N.W.2d at 50.
57. Id. at 486, 304 N.W.2d at 51.
58. Id.
59. Id. The legal description stated 17 acres, but the actual amount of land was

14.472 acres.
60. Id. at 487, 304 N.W.2d at 51.
61. See generally Panhandle Rehabilitation Center, Inc. v. Larson, 205 Neb. 605,

607, 288 N.W.2d 743, 745 (1980).
62. Russell v. Western Neb. Rest Home, Inc., 180 Neb. 728, 732-33, 144 N.W.2d

728, 731-32 (1966). This is due to the uniqueness of any particular plot of land. See
generally A. Kroman, Specific Performance, 45 U.C.L. REv. 351, 355-65 (1978).

63. Dalzell v. Dueber Watch Case Mfg. Co., 149 U.S. 315, 325 (1893).
64. Russo v. Williams, 160 Neb. 564, 584, 71 N.W.2d 131, 144 (1955).
65. Loosing v. Loosing, 85 Neb. 66, 76-77, 122 N.W. 707, 711 (1909). A contract

between an aged illiterate woman and her children which violated the terms of the
husband's will and signed at a time when she was unaware of her legal rights was
held to be overreaching by the children. Id.
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ston v. Drobny.66 The Marston standard is that not every weak-
ness of mind arising from old age or sickness will void a deed;
there must be a complete lack of reason or misunderstanding.
Mere mental weakness will not authorize a court to set aside an
executed contract.67 Though expert testimony in this case indi-
cated Dr. Wilson's judgment was impaired by a stroke which made
it difficult for him to understand all the details of the written con-
tract,68 the same expert admitted that he would recommend Dr.
Wilson be allowed to practice medicine.69 From this testimony it
can be assumed that Dr. Wilson did not meet the Marston require-
ment of complete lack of reason or understanding. 70

The court denied specific performance without discussing Ne-
braska precedents regarding mental capacity. However, its deci-
sion is in accord with Nebraska law and is distinguishable from
Marston. In Wilson v. Bergman,71 the court denied specific per-
formance of a contract for the sale of real estate because the de-
fendant, who was twenty-three years old, had little education, very
limited experience, was shown to be dull, and the sale price ex-
ceeded fair market value of the land by twenty-five dollars per
acre. 72 The court noted that specific performance will be denied
upon less proof than is required to set a contract aside.73

The action in Marston was to set aside a deed.74 The plaintiffs
reliance upon it was misplaced because Wilson's incapacity is
raised as a defense to an action for specific performance, not to
void a contract. This distinction between the degree of unfairness
which will induce a court to actively set aside a contract, and that
which will induce a court to withhold its equitable aid, is well set-
tled in American law. The United States Supreme Court stated in
Pope Mfg. Co. v. Gormully:75 "To stay the arm of a court of equity
from enforcing a contract it is by no means necessary to prove that

66. Brief for Appellant at 36-37, Litz v. Wilson, 208 Neb. 483, 304 N.W.2d 48
(1981); see also Marston v. Drobny, 166 Neb. 747, 90 N.W.2d 408 (1958).

67. 166 Neb. at 752, 90 N.W.2d at 412. A contract is void upon a showing of ex.
treme mental incapacity because such incapacity prevents a party from giving the
requisite assent to the contract. See 2 Wn=STON, CONTRACTS § 250 (3d ed. 1959).

68. 208 Neb. at 486, 304 N.W.2d at 50-51.
69. Brief for Appellant at 36-37, Litz v. Wilson, 208 Neb. 483, 304 N.W.2d 48

(1981). In addition to suffering a stroke in 1972, Dr. Wilson also had an alcohol in-
take problem for which he received inpatient treatment from November 18, 1973
until January 16, 1974. After this date, he left his general practice and became in-
volved with alcohol treatment programs. 208 Neb. at 486, 304 N.W.2d at 50-51.

70. See 166 Neb. at 752, 90 N.W.2d at 412.
71. 112 Neb. 145, 198 N.W. 671 (1924).
72. Id. at 147-48, 198 N.W. at 672.
73. Id. at 149, 198 N.W. at 672.
74. 166 Neb. at 752, 90 N.W.2d at 412.
75. 144 U.S. 224 (1892).
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it is invalid .... ,76
When the defendant's mental incapacity is not extreme

enough to set aside the contract, the court will not deny specific
performance unless other inequities are present.77 The court in
Litz stated, "We find that any one of the defenses of the defendant
would probably not be adequate by itself to deny specific perform-
ance of the sales contract. However, we find the totality of the cir-
cumstances, which included the impairment of the judgment of the
defendant ... [precludes specific performance] .78 It is not con-
tracting with a person who has suffered a slight mental incapacity
that is unfair, rather it is the taking advantage of another's mental
weakness to extract an exorbitant price that is unfair, and in such
a case specific performance should be denied.79

PETERSEN v. PETERSEN: ERRORS "OCCURRING
DURING THE TRIAL"

In Petersen v. Petersen,80 the petitioner, Gary Petersen, ap-
pealed from the decree of the trial court without filing a motion for
new trial.8 1 The petitioner assigned as error an abuse of the trial
court's discretion in awarding alimony and child support. In Ne-
braska, actions for dissolution of marriage are considered as being
in equity and on appeal are considered de novo in the supreme
court.82 However, the respondent argued that under McClintock v.
Nemaha Valley Schools,83 if a motion for a new trial were not filed,
the supreme court may not review the trial court's decision.8 4

In McClintock, the majority stated the rule in equity cases that
a motion for a new trial must be fied and ruled upon in order to
review errors of law occurring during the trial.8 5 It then held that
the trial court's judgment of law was a question occurring during
the trial. Since a motion for a new trial was not fied, the issue

76. Id. at 236.
77. Palmer v. Carpenter, 54 R.I. 71, _ 169 A. 745, 747 (1934); 2 POMEROY'S EQ-

Urry JURISPRUDENCE § 947, at 1728-29 (3d ed. 1905).
78. 208 Neb. at 486-87, 304 N.W.2d at 51.
79. See 2 POMEROY'S EQUITY JURISPRUDENCE § 947, at 1728 (3d ed. 1905); 11 Wa-

LISTON, CONTRACTS § 1427, at 860-62 (3d ed. 1959). The apparent reason for the rule
is that if other circumstances were not required to be present there would be a
hesitancy to contract with anyone who was aged, ill, or otherwise in a position to
later claim they lacked mental capacity.

80. 208 Neb. 1, 301 N.W.2d 592 (1981).
81. Id. at 1-2, 301 N.W.2d at 593.
82. Id. at 2, 301 N.W.2d at 593.
83. 198 Neb. 477, 253 N.W.2d 304 (1977).
84. 208 Neb. at 2, 301 N.W.2d at 593.
85. 198 Neb. at 480, 253 N.W.2d at 306.
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could not be brought before the supreme court.86

After reviewing decisions from other jurisdictions, the court in
Petersen ruled that errors in the findings and judgment of the trial
court are not errors "occurring at or during the trial," and in so
doing overruled McClintock.87 Instead, the phrase "errors occur-
ring at or during the trial" refers to those errors occurring during
the progress of the trial before rendition of verdict of judgment-
for example, ruling on the rejection or reception of evidence. 88 The
Petersen court viewed the court's statement of the rule in McClin-
tock as correct, but McClintock's application of the rule to errors in
the court's final judgment as incorrect.89 In equitable actions, it is
necessary to file a motion for a new trial to appeal errors occurring
at or during trial, but it is not necessary to file a motion to appeal
the findings of judgment of the trial court.90

Michael D. Matejka-'83

86. Id. at 479-80, 253 N.W.2d at 306.
87. 208 Neb. at 3-4, 301 N.W.2d at 594. The court cited Altmeyer v. Norris, 124

Ind. App. 470, 119 N.E.2d 31 (1954); Roelofs v. Baber, 194 Minn. 166, 259 N.W. 808
(1935); Miller v. National Benefit Ass'n, 68 S.D. 476, 4 N.W.2d 602 (1942).

88. 208 Neb. at 3-4, 301 N.W.2d at 594.
89. Id. at 4, 301 N.W.2d at 594.
90. Id. It should be noted that this is different than the rule for actions at law

where absent a motion for a new trial the appellate court will only examine the
record to determine if the pleadings are sufficient to confer jurisdiction on the trial
court. Id. at 2, 301 N.W.2d at 593.
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