
EVIDENCE

STATE v. ELLIS: THE OTHER WRONGFUL ACTS RULE

INTRODUCTION

State v. Ellis,' decided by the Nebraska Supreme Court last
year, marks a radical change in the general rule against admitting
evidence of prior crimes. The standards of relevancy which must
be met to make such evidence admissible were lowered in Ellis to
the point of making this type of evidence relevant for almost any
reason.

FACTS

John Ellis was convicted of manslaughter for the death of
Deborah A. Forycki.2 Forycki, a student at University of Nebraska-
Lincoln (UNL), was last seen leaving her apartment on October 3,
1974, at 11:00 a.m. She was presumably on her way to an 11:30
luncheon engagement, but failed to keep the engagement and was
never heard from again.3

Her remains were discovered almost four years later in a
water wagon near Elmwood, Nebraska. The skeleton showed no
signs of trauma or force, and no cause of death could be
determined.

4

Ellis was a student at UNL in 1974. Records indicated that in
the fall of 1974 Ellis and Forycki had class three days a week in the
same building at the same time, but were never enrolled in the
same class. Ellis was enrolled in a class which met on Tuesdays
and Thursdays during the fall of 1974. His instructor for that class
testified that although she had no independent recollection of the
day, her records showed that Ellis was absent from her afternoon
class on October 3rd, 1974. 5

While examining Forycki's possessions after her disappear-
ance, a police officer found a note which read: "Meet John
Kondowski 10:30 at the Student Union." The note was lost by the
police and its whereabouts were unknown at the time of the trial.
The significance of this note was made clear by the testimony of

1. State v. Ellis, 208 Neb. 379, 303 N.W.2d 741 (1981).
2. Id.
3. Id. at 381, 303 N.W.2d at 744.
4. Id. at 382, 303 N.W.2d at 745. This was so even though portions of the skele-

ton were fractured. Id.
5. Id. at 384, 303 N.W.2d at 746.



CREIGHTON LAW REVIEW

Carol Nelsen. Nelsen was also a student at UNL during the fall of
1974 and met Ellis in October of that year. Nelsen testified that
Ellis introduced himself to her as John Tronzowski, and that she
had a breakfast date with Ellis on October 17, 1974. They went to a
residence which was rented by Ellis, where Ellis allegedly made
advances towards Nelsen which she resisted. Nelsen testified that
Ellis approached her with a knife, held it at throat level, and held
her arm behind her back.6 She became hysterical and finally was
able to leave the house unharmed.7

Lynette Misarez, a former girlfriend of Ellis, also testified that
on June 10, 1976, approximately two years after Forycki's disap-
pearance, Ellis had contacted Misarez and made a date for that
evening.8 After picking up Misarez, the couple proceeded to Elm-
wood, in Cass County. Ellis turned off the main highway south of
Elmwood onto a farm road. Misarez alleged that while they were
parked, Ellis became aggressive, produced a knife, and held it up
to her neck. A minor struggle ensued in which Misarez managed
to grab the knife. After some calm discussion between them, the
knife was dropped outside the car. Misarez alleged that a few min-
utes later, Ellis again became enraged, forced her down in the seat,
and attempted to tie her arms together. She screamed, which
seemed to calm Ellis down.9 He untied her and they drove to Elm-
wood where she was able to leave the car.10 Charges were filed
against Ellis and he was convicted and sentenced to jail in Cass
County for the assault on Misarez." The assault on Misarez oc-
curred within seventy-five feet of the location of the water wagon
containing the remains of Forycki.

The state moved to prohibit the defense counsel from investi-
gating and cross examining Misarez with regard to her past rela-
tionship with Ellis, including past sexual conduct. The motion was
granted on the basis of a privilege asserted by Misarez. 12

Ellis did not own an automobile in 1974. However, his wife,
whom he married on June 6, 1974, owned a vehicle to which he had
access. Subsequent investigation of the vehicle produced several
hair samples from the passenger side of the vehicle. Some of the
hair samples exhibited the same characteristics as that of
Forycki's. Expert testimony also indicated that the hair samples

6. Id. at 384-85, 303 N.W.2d at 746.
7. Brief for Appellant at 25, State v. Ellis, 208 Neb. 379, 303 N.W.2d 741 (1981).
8. 208 Neb. at 385, 303 N.W.2d at 746.
9. Id.

10. Id. at 386, 303 N.W.2d at 747.
11. Id.
12. Brief for Appellant at 27, State v. Ellis, 208 Neb. 379, 303 N.W.2d 741 (1981).
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might have come from Ellis' stepdaughter. 13

Upon conclusion of the evidence, the jury was instructed on
the crimes of first degree murder, second degree murder, and man-
slaughter. The jury found Ellis guilty of manslaughter. The court
sentenced Ellis to a prison term of ten years.14 On appeal the Ne-
braska Supreme Court upheld the conviction.

BACKGROUND

Evidence of other crimes is generally not admissible as proof
that the defendant acted in conformity therewith on a particular
occasion.' 5 The rule is designed to prevent the jury from hearing
such evidence, for fear that it will convict the defendant because
he has a propensity for crime in general, and not because of spe-
cific guilt for the crime charged. 16

Evidence of other crimes, wrongs, or acts is clearly inadmissi-
ble when used to prove the defendant's disposition to commit
crime. 17 In United States v. Myers, 18 a prosecution for bank rob-
bery, the fifth circuit held the district court erred by admitting evi-
dence of a subsequent bank robbery committed by the defendant
for the purpose of identifying the defendant as the perpetrator of
the charged robbery.19 The court held that evidence of other
crimes with which the defendant is not charged is inadmissible for
the purpose of showing that the defendant had a criminal disposi-
tion to commit the crime with which he is charged.20

13. 208 Neb. at 386, 303 N.W.2d at 747.
14. Id. at 387, 303 N.W.2d at 748.
15. NEB. REV. STAT. § 27-404 (Reissue 1979) provides in part:
(1) Evidence of a person's character or a trait of his character is not ad-
missible for the purpose of proving that he acted in conformity therewith
on a particular occasion....

(2) Evidence of other crimes, wrongs, or acts is not admissible to
prove the character of a person in order to show that he acted in conformity
therewith. It may, however, be admissible for other purposes, such as
proof of motive, opportunity, intent, preparation, plan, knowledge, identity,
or absence of mistake or accident.

Id.
16. State v. Casados, 188 Neb. 91, 95, 195 N.W.2d 210, 213 (1972).
17. State v. Bly, 215 Kan. 168, .. , 523 P.2d 397, 403 (1974).
18. 550 F.2d 1036 (5th Cir. 1977).
19. Id. at 1044; see United States v. Magee, 261 F.2d 609, 611 (7th Cir. 1958). Evi-

dence that the defendant committed another crime independent of the one for
which he is being tried is inadmissible to prove he committed the offense he is be-
ing tried for. It is not competent to prove one crime by proving another. Id.

20. 550 F.2d at 1044. The court then cited FED. R. Ev.D. 404(b), which provides
in part: "Evidence of other crimes, wrongs, or acts is not admissible to prove the
character of a person in order to show that he acted in conformity therewith." Id.
See also NEB. REV. STAT. § 27-404(2) (Reissue 1979).
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The prosecutor may not offer evidence of other crimes of the
defendant unless the evidence is substantially relevant for pur-
poses other than showing he is a man of criminal character. 21 The
question regarding the admissibility of evidence of other crimes is
a special problem in the area of relevancy.

It is axiomatic that the defendant stands trial for the offense
charged, not for his past misdeeds. 22 However, there are at least
three types of bias which might result from the admission of other
crimes evidence.23 First, the jury might overemphasize the signifi-
cance of other crimes evidence and believe that, because the de-
fendant has committed a similar crime, he probably committed the
crime charged.24 Second, the jury might decide the defendant de-
serves to be punished because he is a criminal by nature.25 Fi-
nally, the jury may determine that the facts put forth on the
defendant's behalf are not to be believed because he is a
wrongdoer.

26

From a procedural standpoint, the prosecutor must establish
the relevancy of other offenses to the crime charged 27 for the evi-
dence to be admissible. Evidence of other crimes should be admit-
ted only if first, it tends to logically and reasonably prove the issue
for which it is offered;28 second, if the issue for which it is offered is
material to the state's case;29 or third, if it adds significance to the
other evidence which the state may use to prove the same issue.30

When evidence is found admissible, however, "[t]he evidence
should be received with 'extreme caution,' and if its connection

21. C. McCORMICK, EVIDENCE § 190 (2d ed. 1972). See 1 B. JONES, LAW OF EVI-
DENCE § 162 (5th ed. 1958):

Peculiarly applicable to criminal cases is the rule which prohibits the intro-
duction of evidence of other wholly independent offenses as a basis for an
inference that the defendant is guilty of the offense for which he is being
tried. Otherwise stated, it is not proper to show by proof of previous bad
conduct that he has a propensity for committing crime, and because he
committed other crimes on previous occasions he probably committed the
crime in question.

Id. at 290.
22. See id. at 290-91.
23. 215 Kan. at -, 523 P.2d at 403.
24. Id.
25. Id.
26. Id.
27. People v. Crawford, 83 Mich. App. 35, -, 268 N.W.2d 275, 276 (1978).
28. People v. Guerrero, 16 Cal. 3d 719, 548 P.2d 366, 368-69, 129 Cal. Rptr. 166, 168-

69 (1976).
29. Id.
30. Id. See People v. Kelley, 66 Cal.2d 232, 424 P.2d 947, 954, 57 Cal. Rptr. 363, 370

(1967). The general test of admissibility of other crimes evidence is whether it
tends "logically, naturally, and by reasonable inference, to establish any fact mate-
rial for the people or to overcome any material matter sought to be proved by the
defense." Id.
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with the crime charged is not clearly perceived, the doubt should
be resolved in favor of the accused."3 1

In order to determine admissibility of other crimes, a court
must weigh the probative value of the evidence against its ten-
dency to prejudice the jury.3 2 Trial judges must not be content
with merely determining whether or not the evidence offered falls
within one of the approved exceptions. 33 If such minor emphasis
is placed on the general rule of exclusion, the courts may lose sight
of the underlying policy of protecting the accused against unfair
prejudice.34 The judges' discretion empowers them to exclude
other crimes evidence (even when it has substantial independent
relevancy) if its probative value is outweighed by the danger that
such evidence will push the jury beyond the point of rationally
considering the defendant's guilt or innocence of the crime
charged.35 Evidence of other crimes may be admissible only when
it is so related in time, place, and circumstances to the offense
charged that its probative value outweighs the risk of undue
prejudice. 36 The difficulty is one of determining the specific need
for the other crimes evidence.37 Courts must consider the issues
involved and the other available evidence, the credibility of the
other crimes evidence in showing that such crimes were commit-
ted by the defendant, and the quality of the evidence to support
the issue at hand.3 8 These factors are then balanced against the
probability of intense emotional arousal of the jury by such
evidence.

39

Before an exception to the general rule excluding other crimes
evidence can be invoked, courts have suggested that several re-
quirements must be met: first, there must be clear and convincing
evidence of another similar offense; second, the other crime must
not be too remote in time; third, the element of the other crime for
which there is an exception must be a material issue in the present
case; and fourth, the evidence must have substantial probative

31. Id. at -, 424 P.2d at 954, 57 Cal. Rptr. at 370.
32. 215 Kan. at -, 523 P.2d at 404.
33. Id.
34. Id.; C. MCCORMICK, EVIDENCE § 190, at 453 (2d ed. 1972).
35. C. MCCORMICK, EVIDENCE § 190, at 453-54 (2d ed. 1972).
36. State v. Williams, 205 Neb. 56, 64, 287 N.W.2d 18, 23-24 (1979). In Williams,

evidence of other crimes which were similar in scheme, design, or conduct, and
which occurred within three days of each other, was admitted by the court. The
court stated that in determining probative value, courts must consider proximity in
time and place, character of the evidence, and all related circumstances. Id. at 65-
66, 287 N.W.2d at 24.

37. C. McCoRmicic, EVIDENCE § 190, at 453 (2d ed. 1972).
38. Id.
39. Id.
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value. 40

Although the general rule excludes circumstantial use of char-
acter evidence or other crimes evidence, there are several pur-
poses for which such evidence may be offered. 41 Nebraska Rule of
Evidence 404 provides that evidence of other crimes, wrongs or
acts may be admissible to prove motive, intent, plan, knowledge,
design, or absence of mistake or accident, when at issue in the
case.42

Evidence of other crimes or acts offered to establish intent is
distinguishable from such evidence offered to establish a common
scheme, design, or identity.43 As stated earlier, the general rule is
that evidence of crimes other than that with which the accused is
charged is not admissible." However, as the court in State v.
Casados45 held, evidence of other crimes similar to the one
charged is relevant and admissible when it tends to prove a partic-
ular criminal intent which is necessary to constitute the crime
charged.4 Some courts have extended this exception to include
similar acts occurring subsequent to the crime charged, provided
there was at least one provable former act.47 Proof of another dis-
tinct crime is inadmissible unless there is a legal connection be-
tween the two, for example, where one tends to establish the other
or tends to establish some essential fact in issue.4 8

Evidence of other similar crimes is admissible where a dis-
puted element of the charged crime is motive or criminal intent.49

40. United States v. Silva, 580 F.2d 144, 148 (5th Cir. 1978); United States v. San
Martin, 505 F.2d 918, 921-22, (5th Cir. 1974). See United States v. Goodwin, 492 F.2d
1141, 1150 (5th Cir. 1974).

The court in Silva said: "The danger of the prejudicial effect of similar offense
is such that all of the prerequisites must be met before the evidence is admitted."
580 F.2d at 148.

41. C. MCCORMICK, EVIDENCE § 190, at 448-51 (2d ed. 1972). Some of the pur-
poses are as follows:
(1) To complete the story of the crime on trial by proving its immediate context of
happenings near in time and place; (2) to prove the existence of a larger continuing
plan, scheme, or conspiracy, of which the present crime on trial is a part; (3) to
prove other like crimes by the accused so nearly identical in method as to earmark
them as the handiwork of the accused; (4) to show a passion or propensity for illicit
sexual relations with the particular person concerned in the crime on trial. Other
like sexual crimes with other persons do not qualify for this purpose... ; (6) to
establish motive; (8) to prove identity .... Id.

42. NEB. REV. STAT. § 27-404(2) (Reissue 1975).
43. Brief for Appellant at 37, State v. Ellis, 208 Neb. 379, 303 N.W.2d 741 (1981).
44. State v. Casados, 188 Neb. 91, 94, 195 N.W.2d 210, 213 (1972).
45. Id.
46. Id. Accord, State v. Rich, 183 Neb. 128, 131, 158 N.W.2d 533, 535 (1968).
47. 188 Neb. at 95, 195 N.W.2d at 213.
48. Id.
49. State v. Morosin, 200 Neb. 62, 67, 262 N.W.2d 194, 197 (1978). See State v.

Ray, 191 Neb. 702, 703 217 N.W.2d 176, 177 (1974).
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If the nature of an act is ambiguous and may be criminal or inno-
cent depending on the intent with which it is done, then other acts
committed by the defendant on other occasions may be introduced
in order to uncover the prevailing purpose of the alleged criminal
act.

50

In People v. Guerrero,51 the California court stated that other
crimes evidence is admissible when no doubt exists that the de-
fendant committed the act but his intent in doing so is question-
able.5 2 The court noted that in other California cases where
evidence of other crimes was admitted to show the intent behind
an act, there was some independent evidence that the act was com-
mitted by the defendant.53 The defendant who denies participa-
tion in the crime charged raises no separate issue of intent.54

Therefore, evidence to establish such intent is not admissible
when there is doubt that the defendant committed the act.55 If the
act can be proved, intent will usually be inferred.56

Other crimes evidence is admissible to show prior plan, de-
sign, scheme, purpose, or knowledge. 57 The word "plan" in the
statutory exception permitting admission of other crimes evidence
means a prior design or scheme established to accomplish a spe-
cific purpose, which includes the doing of the act charged.5 8 Where
the very act is the object of proof and is desired to be inferred from
a plan or scheme, a combination of characteristics with a very high
degree of similarity will indicate a common plan.5 9

Regarding the issue of knowledge, the courts have held that a
subsequent act cannot be used to demonstrate knowledge on a
prior occasion.60 The court in Witters v. United States61 held that

50. 191 Neb. at 704, 217 N.W.2d at 177.
51. 16 Cal.3d 719, 548 P.2d 366, 129 Cal. Rptr. 166, (1976).
52. Id. at -, 548 P.2d at 370, 129 Cal. Rptr. at 170.
53. Id. Compare People v. Kelley, 66 Cal.2d at -, 424 P.2d at 953, 957-58, 57 Cal.

Rptr. at 369, 373-74 with People v. Schader, 71 Cal.2d 761, 457 P.2d 841, 851, 80 Cal.
Rptr. 1, 11, (1969). Other crimes evidence may be admitted to establish intent
where the proof of such intent is ambiguous, such as when the defendant admits
the act, but denies intent because of mistake or accident. 16 Cal.3d at 726, 542 P.2d
at 370, 129 Cal. Rptr. at 170.

54. United States v. Silva, 580 F.2d at 148.
55. See id.
56. Id.
57. State v. Spraggin, 77 Wis. -, 252 N.W.2d 94, 98-99 (1977); C. McCoRMICK,

EVIDENCE § 190, at 448-49.
58. 77 Wis. at -, 252 N.W.2d at 28.
59. See 2 J. WIGMORE, EVIDENCE § 304, at 249 (Chadbourn rev. 1979).
60. See Waller v. United States, 177 F.2d 171, 176 (9th Cir. 1949); Witters v.

United States, 106 F.2d 837, 840 (D.C. Cir. 1939); State v. Tuell, 112 Ariz. 340, 344, 541
P.2d 1142, 1146 (1975).

61. 106 F.2d 837 (D.C. Cir. 1939).
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other crimes evidence is admissible only when it relates to prior
offenses or when the offenses occurred both prior and subsequent
to the offense charged.62

Admissibility of other crimes evidence for the purpose of
showing modus operandi 63 depends on the uniqueness of the mo-
dus operandi and the degree of similarity between the crime
charged and the other crime.64 In State v. Moore65 the Nebraska
Supreme Court found testimony concerning a previous robbery to
be relevant and properly admissible under the exceptions to the
general rule.66 The evidence of the prior crime established the de-
fendant's operation, his use and possession of a specific gun, and
his identity in the crime charged.67 The robberies were similar in
design and method of operation.68

The identity exception to the general rule, however, has a lim-
ited scope. 69 "[I]t is used either in conjunction with some other
basis for admissibility or synonymously with modus operandi.''70

When evidence of the other crime is offered to prove identity, a
much higher degree of similarity is required between the crime
charged and the other offense than when offered to show a state of
mind.

71

A subsequent crime is not admissible for the purpose of iden-
tity merely because it is similar to the crime charged.72 It is admis-
sible only if it bears such a high degree of similarity as to tag it as
the handiwork of the accused. 73 The crime charged and the other
crime must possess a common characteristic or characteristics
which make it very likely that the perpetrator of the charged crime
and the perpetrator of the other crime are the same person. 74

62. Id. at 840.
63. Modus operandi is a term used to describe the particular method of a crimi-

nal's activity. BLACK'S LAw DICTIONARY 906 (5th ed. 1979).
64. United States v. Myers, 550 F.2d 1036, 1045 (5th Cir. 1977).
65. 197 Neb. 294, 249 N.W.2d 200 (1976).
66. Id. at 299, 249 N.W.2d at 203.
67. Id.
68. Id.
69. United States v. Silva, 580 F.2d at 148. See United States v. Jackson, 451 F.2d

259, 262-63 (5th Cir. 1971).
70. 580 F.2d at 148.
71. 550 F.2d at 1045. C. McCoRMICK, EVIDENCE § 190, at 452 (2d ed. 1972).

Courts are stricter in applying their criterion of relevancy when the primary objec-
tive of the prosecution is to prove identity or the commission of the act charged by
the defendant, than they are when evidence is introduced to establish knowledge,
intent, or other state of mind. Id.

72. 580 F.2d at 148.
73. Id.; C. MCCORMICK, EVIDENCE § 190, at 449 (2d ed. 1972).
74. 550 F.2d at 1045. See People v. Jones, 83 Mich. App. 559, 269 N.W.2d 224

(1978): "'[T] he inference of identity arises when the marks common in the charged
and uncharged offenses, considered singly or in combination, logically operate to

[Vol. 15
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The probative value of other crimes evidence must always be
considered with the greatest degree of care.75 When introducing
evidence of other crimes the potential for jury confusion, even if
properly instructed, is obvious.76 In People v. Crawford,77 the
Michigan court stated that it strongly disapproves of parading vic-
tims from unrelated offenses in front of a jury for the supposed
purpose of proving identity, in the absence of a truly unique fact
situation.78 As Federal Rule of Evidence 40379 states, "[a] lthough
relevant, evidence may be excluded if its probative value is sub-
stantially outweighed by the danger of unfair prejudice, confusion
of the issues, or misleading the jury .... ,80 The message of this
rule must be the overriding consideration when a judge decides
whether to admit evidence of other crimes.

ANALYSIS

In Ellis the defendant was convicted of manslaughter almost
entirely on circumstantial evidence.81 The most damaging evi-
dence against the defendant was the testimony of two women,
both alleging that the defendant had assaulted them. 82 Both of
these acts occurred subsequent to the crime charged.83

In Ellis, a four-to-three decision, the court held the other
crimes evidence offered by the prosecution fell within exceptions
to the general rule and was therefore admissible.84 The majority
cited State v. Riley8 5 to support the proposition that it is competent
for the state to offer evidence of all relevant facts and circum-
stances which tend to establish any of the elements of the crime
charged, even though such facts and circumstances may tend to
prove that the defendant is guilty of other crimes. 8 6 The Riley
court held, however, that as a general rule evidence of other crimes

set the charged and uncharged offenses apart from other crimes of the same gen-
eral variety. . . .'" Id. at -, 269 N.W.2d at 227.

75. See People v. Crawford, 83 Mich. App. 35, -, 268 N.W.2d 275, 277 (1978).
76. Id.
77. 83 Mich. App. 35, 268 N.W.2d 275 (1978).
78. Id. at -, 268 N.W.2d at 277.
79. FED. R. EviD. 403.
80. Id.
81. 208 Neb. at 381, 387, 303 N.W.2d at 744, 747.
82. Id. at 384, 385, 303 N.W.2d at 746-47.
83. Id.
84. See id. at 393-94, 303 N.W.2d at 750-51.
85. 182 Neb. 300, 154 N.W.2d 741 (1967).
86. 208 Neb. at 749. The majority cited State v. Nielson, 203 Neb. 847, 280 N.W.2d

904 (1979) to support admission of other crimes evidence. 208 Neb. at 391, 303
N.W.2d at 749. In Nielson, however, the other crimes were part of one continuous
transaction. The two killings occurred within minutes of each other, in the same
vicinity and with the same weapon. This evidence was received solely for the pur-

19811



CREIGHTON LAW REVIEW

is incompetent, irrelevant and ordinarily prejudicial to the rights of
the accused.87 The court in Riley stated that the other crimes rule
is a rule of relevance, and such evidence is irrelevant on the issue
of the defendant's commission of the specific crime charged, and
may also be prejudicial.88 Yet, if such evidence is relevant to one
of the issues for which it is admissible the general rule of exclusion
does not apply.89 In Ellis the prosecution was unable to offer any
evidence that the defendant committed any act against Forycki
which amounted to an assault or resulted in her death.90 Thus,
this exception should not apply to admit the evidence of other
crimes.

The more similar other crimes are to the crime charged, the
greater their relevancy to the issue of commission of the crime
charged.91 In People v. Condon,92 other crimes evidence was found
admissible to establish the identity of the defendant. 93 In that case
the two crimes were committed within a week of each other and
there was an eyewitness to the crime charged.94 The court in Con-
don stated that evidence of other crimes should be admitted when
it is relevant to the issue of identity, but not to establish the de-
fendant's criminal nature. 95 In Ellis, testimony of the two prosecu-
tion witnesses established the identity of Ellis as the man who
allegedly assaulted them, but had no relevancy in establishing his
identity as the man who 'killed Forycki.96 If the victim had been
attacked in a manner identical to another attack committed by the
defendant, then the evidence of the other crime might have suffi-

pose of showing intent or motive as to the particular acts charged. 203 Neb. at 851-
52, 280 N.W.2d at 906-07.

87. 182 Neb. at 303, 154 N.W.2d at 743.
88. See id. at 305, 154 N.W.2d at 744. See also State v. Fleming, 182 Neb. 249, 250-

51, 154 N.W.2d 65, 66 (1967). The court in Fleming held a defendant is entitled to a
trial based on competent, relevant evidence which at least points to his guilt or
innocence. "[E] vidence which has no such tendency, but which, if effective at all,
could only serve to excite the minds and inflame the passions of the jury, should not
be admitted." Id.

89. Id.
90. 208 Neb. at 403-04, 303 N.W.2d at 755 (Krivosha, C.J., dissenting).
91. See People v. Brown, 170 Cal.2d 338 P.2d 80, -, 338 P.2d 504, 506 (Ct. App.

1959).
92. People v. Condon, 26 N.Y.2d 139, 257 N.E.2d 615, 309 N.Y.S.2d 152 (1970).
93. Id. at -, 257 N.E.2d at 616, 309 N.Y.S.2d at 153-54.
94. Id.
95. Id. at-, 257 N.E.2d at 616-17, 309 N.Y.S.2d at 155. The court in Condon cited

People v. Molineux, 168 N.Y. 264, 61 N.E. 286 (1901), as adding a caveat to the iden-
tity exception: "T] here cannot be many cases where evidence of separate and dis-
tinct crimes, with no unity or connection of motive, intent, or plan will serve to
logically identify the person who committed one as the same person who is guilty of
the other." People v. Condon, 26 N.Y.2d at -, 257 N.E.2d at 617, 309 N.Y.S.2d at 155,
quoting People v. Molineaux, 168 N.Y. at -, 61 N.E. at 302.

96. See 208 Neb. at 410-11, 303 N.W.2d at 759 (Krivosha, C.J., dissenting).
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cient probative value to be admissible.97

When other crimes evidence is so unique that its probative
value outweighs its prejudicial effect, the evidence becomes admis-
sible on the issue of identity or modus operandi;98 however, where
other crimes evidence is offered to show identity, and the alleged
similarities are merely those things in common with offenses of the
same class, the evidence is not probative enough to be admissi-
ble.99 In Ellis, the only characteristic in common between the two
alleged assaults was the use of a knife. There was no showing that
a knife was used to kill Forycki. 100 Other than this, the evidence
shows no other similarities between the two other offenses, except
that they were committed by Ellis and amounted to acts of aggres-
sion.1° 1 Even if these two incidents can be construed as being so
unique in nature as to be the handiwork of Ellis,10 2 the fact re-
mains that what happened to Forycki is still unknown.10 3 Evi-
dence that one of the subsequent assaults occurred near the same
location where Forycki's remains were discovered 10 4 could only be

97. See People v. Guerrero, 16 Cal.3d 719,-, 548 P.2d 366, 369, 129 Cal. Rptr. 166,
169 (1979); State v. Bly, 215 Kan. 168, 523 P.2d 397, 405 (1974). "Where a similar of-
fense is offered for the purpose of proving identity, the evidence should disclose
sufficient facts and circumstances of the other offense to raise a reasonable infer-
ence that the defendant committed both of the offenses." Id. The element of iden-
tity is a substantial issue in State v. Ellis. Evidence of subsequent assaults
however, adds absolutely nothing to prove the identity of Ellis as connected with
the crime charged. Therefore, such testimony is irrelevant. See notes 72-74 and
accompanying text supra.

98. See United States v. Silva, 580 F.2d 144, 148 (5th Cir. 1978); 2 J. WIGMORE,
EVIDENCE § 304, at 249 (Chadbourn rev. 1979); C. McCoRIicK, EVIDENCE § 190, at 449
(2d ed. 1972).

99. See United States v. Myers, 550 F.2d 1036, 1045 (5th Cir. 1977); People v.
Jones, 83 Mich. App. 559, 269 N.W.2d 224, 227 (1978). A prerequisite to the use of
other crimes evidence to establish identity is a comparison between a known act
committed by the defendant and the act charged. The cases which permit the use
of other crimes to establish identity involved remarkably similar acts. See United
States v. Silva, 580 F.2d at 148; United States v. Myer, 550 F.2d at 1045; People v.
Jones, 83 Mich. App. at -, 269 N.W.2d at 227.

100. See 208 Neb. at 384-85, 303 N.W.2d at 746.
101. See id.
102. See C. McCoRMicK, EVIDENCE § 190, at 449 (2d ed. 1972).
103. See 208 Neb. at 410, 303 N.W.2d at 758 (Krivosha, C.J., dissenting). The in-

ability to compare the other assaults with the crime charged creates a defective
argument that such evidence was offered to prove identity.

104. See id. at 412-13, 303 N.W.2d at 760 (Krivosha, C.J., dissenting). The major-
ity cited State v. King, 111 Kan. 140, 206 P. 883 (1922), as authority to show the ad-
missibility of subsequent crimes. 208 Neb. at 393, 303 N.W.2d at 750. The court in
King, however, stated that evidence of subsequent crimes is admissible only when
the two crimes were so similar in character, motive and purpose that they disclosed
that the crimes were committed by the same person in the same manner. 111 Kan.
at -, 206 P. at 887. As Chief Justice Krivosha pointed out in his dissent, "[B I ecause
we do not know whit happened to Ms. Forycki, we are unable to show any legal
connection between the charged act and the subsequent acts upon which it can be
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offered to inflame the jury. It could only tend to lead them to the
impermissible conclusion that since Ellis committed an unlawful
act against one person near the location, he most likely killed the
victim at the same location. 05

Ellis argued that admission of the two independent assaults
was prejudicial because of a lack of other reliable relevant evi-
dence pointing to his guilt.106 In State v. Cott10 7 the Iowa Supreme
Court held that "a purported showing of a paucity of evidence does
not prove that trial court abused its discretion in balancing the pro-
bative value against prejudicial effect of a particular item of dis-
puted evidence."' 08 The major portions of the opinion in Cott,
however, tend to establish that evidence of other crimes or acts
will be inadmissible unless used specifically to show intent, mo-
tive, identity, or scheme. 0 9 As Chief Justice Krivosha demon-
strated in his dissenting opinion, the evidence admitted in Ellis did
not establish any of the aforementioned exceptions."l 0 Such evi-
dence was totally irrelevant in regard to the elements of the crime
charged."'

The majority in Ellis supported the rule that admissibility of
other crimes evidence lies within the discretion of the trial
court.1 2 The court recognized, however, that such evidence may
be received only when the prior offenses of the defendant are suffi-
ciently similar to the one charged so as to have probative value to
the elements of intent, motive, or knowledge. 113 The majority em-
phasized that trial court discretion governed whether the other of-
fenses were sufficiently similar to the one charged so that evidence

said that one tends to establish the other or some essential fact in issue." 208 Neb.
at 410, 303 N.W.2d at 758.

105. See United States v. Magee, 261 F.2d 609, 612 (7th Cir. 1958); Sorensen v.
United States, 168 F. 785, 794 (8th Cir. 1909); People v. Guerrero, 16 Cal. 3d at -, 548
P.2d at 370-71, 129 Cal. Rptr. at 171. In Boyd v. United States, 142 U.S. 450 (1892), the
defendant was convicted of murder. Evidence showed that the charged murder fol-
lowed an attempted robbery. Evidence that the defendant had committed other
robberies in the same vicinity on different days shortly before the murder had been
allowed into evidence. The United States Supreme Court reversed the conviction.
The Court held that under the facts evidence of the other robberies was inadmissi-
ble for any purpose. Id. at 458.

106. 208 Neb. at 392, 303 N.W.2d at 750.
107. 283 N.W.2d 324 (Iowa 1979).
108. Id. at 329.
109. Id. at 327-28.
110. 208 Neb. at 403-11, 303 N.W.2d at 753-60 (Krivosha, C.J., dissenting).
111. See id. at 409-11, 303 N.W.2d at 758-59.
112. Id. at 392, 303 N.W.2d at 750. See State v. Costello, 199 Neb. 43, 57, 256

N.W.2d 97, 103, 105 (1977); State v. Moore, 197 Neb. 294, 298, 249 N.W.2d 200, 203
(1976).

113. 208 Neb. at 393, 303 N.W.2d at 750.
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has probative value.114 Clearly, the subsequent acts of the defend-
ant were not sufficiently similar, if similar at all, to the offense
charged.115 The offense charged was murder with no reference to
or proof of sexual assault against the victim, as was alleged in the
subsequent acts.1" 6 Therefore, the showing in subsequent actions
of an intent to sexually assault in no way showed an intent to sexu-
ally assault or in any way harm the victim in the present case."17

The admission of such evidence surpassed any limits previously
permitted by the Nebraska Supreme Court." 8

Ellis relied on the California case of People v. Guerrero"9 to
support his defense that evidence of other crimes were inadmissi-
ble.120 In Guerrero the defendant was convicted of first degree
murder.'21 The trial court had allowed in evidence of an un-
charged rape which occurred six weeks prior to the charged of-
fense and involved a different victim. 122 In allowing this evidence,
the trial court pointed to several asserted similarities between the
alleged rape and the charged murder. 23 These facts included use
of the same automobile, driven by the defendant in each case; the
fact that the victims were about the same age; the fact that on both
occasions the defendant was initially accompanied by other males;
the fact that on both occasions the defendant drove around town,
stopping to buy beer and wine and stopping at the same parking
lot. The court also noted that on each occasion the defendant
drank while he drove and took or attempted to take the girl alone.
Also, each offense involved sexually-oriented activity, and on both
occasions the court inferred from the evidence that the defendant
used a wrench. 124

The California Supreme Court ruled that the evidence was
inadmissible and prejudicial, and reversed the conviction.125 Ap-

114. 208 Neb. at 393, 303 N.W.2d at 750. See Sall v. State, 157 Neb. 688, 697-98, 61
N.W.2d at 256, 262 (1953).

115. Id. at 410, 303 N.W.2d at 759 (Krivosha, C.J., dissenting).
116. Id. at 404, 303 N.W.2d at 756 (Krivosha, CJ., dissenting).
117. Id. at 404-05, 303 N.W.2d at 756 (Krivosha, C.J., dissenting). "Another ex-

ception to the general rule is that in prosecutions for rape, incest, and sodomy, testi-
mony that the defendant committed the same or similar acts against the
prosecutrix is admissible for its corroborative value. ... Evidence of similar
crimes with third persons is not admissible." State v. Franklin, 194 Neb. 630, 643, 234
N.W.2d 610, 617-18 (1975).

118. 208 Neb. at 404, 303 N.W.2d at 756 (Krivosha, C.J., dissenting).
119. 16 Cal. 3d 719, 548 P.2a 366, 129 Cal. Rptr. 166 (1976).
120. 208 Neb. at 407, 303 N.W.2d at 757.
121. 16 Cal. 3d at -, 548 P.2d at 367, 129 Cal. Rptr. at 167.
122. Id.
123. Id. at -, 548 P.2d at 368, 129 Cal. Rptr. at 168.
124. Id.
125. Id. at -, 548 P.2d at 372, 129 Cal. Rptr. at 172.
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parently because of the cogent judiciousness behind the prevailing
rule of exclusion, the court held that the relevancy of other crimes
evidence, and therefore its admissibility, must be analyzed with
care. 126 "The evidence should be received with 'extreme caution,'
and if its connection with the crime charged is not clearly per-
ceived, the doubt should be resolved in favor of the accused."' 27

In addressing the issue of identity, the California Supreme
Court held that evidence of the prior rape was not only cumulative,
but irrelevant and immaterial as well.128 The court went on to say
that if the victim of the crime charged had been attacked in a dis-
tinctive fashion identical to a previous attack committed by the de-
fendant, then evidence of the prior attack might have probative
value.129 In Guerrero the only connection between the two of-
fenses that had any logical relevance was evidence of sexual activ-
ity and the possible use of a wrench. 130 Even if both of these facts
could be established, it could not logically be argued that the two
offenses were committed in the particularly distinct fashion that
would tend to incriminate the defendant. 131

In Guerrero, the state tried to prove that the defendant mur-
dered the victim in the course of an attempted sexual assault 132 by
offering evidence of a previous rape. 33 In the crime charged, how-
ever, there was no evidence of a sexual assault or attempted sex-
ual assault. 34 As the California court pointed out, the state may
not conjure up an attempted rape against the murder victim in or-
der to introduce evidence of another rape committed by the
defendant.

135

Similarly, in Nickolizack v. State 136 the defendant was charged
with statutory rape.137 Evidence of a similar crime against another
female had been admitted. 138 The Nebraska Supreme Court held
that when a defendant is charged with assault with intent to rape,
evidence of an attempt by the defendant to commit a similar act

126. Id. at -, 548 P.2d at 369, 129 Cal. Rptr. 169.
127. Id.
128. Id.
129. Id.
130. Id.
131. Id. See People v. Haston, 69 Cal. 2d 233, -, 444 P.2d 91, 98-99, 70 Cal. Rptr.

419, 426-27 (1968).
132. Id.
133. Id.
134. Id. at -- 548 P.2d at 370, 129 Cal. Rptr. at 170.
135. Id. at -, 548 P.2d 371, 129 Cal. Rptr. 171.
136. 75 Neb. 27, 105 N.W. 895 (1905).
137. Id. at 28, 105 N.W. 896.
138. Id.
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against a different victim is inadmissible. 139

CONCLUSION

In light of the other crimes rule, testimony of the subsequent
acts committed by Ellis should not have been admitted.14° Even
when both offenses involve the crime of rape against different vic-
tims the rule against admission of a prior rape is very strict. In
Ellis, where the offense charged was murder and the subsequent
acts were assault and alleged sexual assault, the rule should be
even more strictly adhered to since there was no logical connection
between the offense with which Ellis was charged and the other
two offenses. 141

The other crimes rule is much more than a general rule. It
cannot be reduced to and treated as simply a rule to which excep-
tions can easily be made. Courts examining the admissibility of
other crimes evidence, especially in cases with facts as dubious as
State v. Ellis, should proceed with extreme caution and adhere to
the rule of exclusion whenever there is doubt as to the admissibil-
ity of such evidence.

Kathleen E. Weidner-'83

139. Id. at 32, 105 N.W. at 897. An exception to the general rule of inadmissibility
of other crimes evidence is that in prosecutions for rape, evidence that the accused
committed a similar act against the prosecutrix may be admitted for its corrobative
value. State v. Franklin, 194 Neb. 630, 643, 324 N.W.2d 610, 617-18 (1975); C. MCCOR-
MICK, EVIDENCE § 190, at 447, 449 (2d ed. 1972). Evidence of similar acts with third
persons, however, is inadmissible. 194 Neb. at 643, 234 N.W.2d at 617-18; Henry v.
State, 136 Neb. 454, 455, 286 N.W. 338, 339 (1939); C. McCoaMIcI, EVIDENCE § 190, at
447.

140. 208 Neb. at 399-413, 303 N.W.2d at 753-60 (Krivosha, C.J., dissenting).
141. 208 Neb. at 417-19, 303 N.W.2d at 762-63 (Brodkey, J., dissenting).
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