
FAMILY LAW

COX v. HENDRICKS: RIGHTS OF AN UNWED FATHER

INTRODUCTION

In Cox v. Hendricks,' the Nebraska Supreme Court considered
for the first time not only the issue of an uriwed father's right to
custody of his child,2 but also the issue of an unwed father's visita-
tion rights.3 The supreme court's decision is significant because it
established rights for unwed fathers in both these areas, 4 while at
the same time formulating a useful test to be applied in custody
disputes of this type.5 Traditionally, the mother's right to custody
of an illegitimate child was considered superior to the rights of
other persons, absent a showing of the mother's unfitness. 6 The
decision in Cox questions the continued validity of this "illegiti-
macy" criterion and suggests that an unwed father may be entitled
to the same rights as the natural mother.7

FACTS AND REASONING

Hendricks, the father, and Cox, the mother, lived together for
six years before the birth of their daughter, and continued to live
together for three years afterwards. The parties separated when
the mother took custody of the child and refused to return to live
with the father after a three month psychiatric hospitalization.
When the mother was hospitalized again, the father cared for the
child and, on the mother's release from the hospital, refused to re-
turn the child to her. The father retained custody for over a year
until the case came to trial. The mother had remarried before the
case came to trial.8

The district court found the mother to be a fit and proper per-
son to have custody and accordingly granted her custody, ordering
the father to pay child support. However, during the proceedings
neither parent had any complaint about the care which the other
had given the child, and there was no finding by the court as to the

1. 208 Neb. 23, 302 N.W.2d 35 (1981).
2. Id. at 26, 302 N.W.2d at 37.
3. Id. at 28, 302 N.W.2d at 38.
4. Id. at 28, 29, 302 N.W.2d at 38.
5. Id. at 28, 302 N.W.2d at 38.
6. 208 Neb. at 26, 302 N.W.2d at 37; H. CLARK, LAW OF DOMESTIC RELATIONS § 5.4

(1968) [hereinafter cited as CLARK].
7. 208 Neb. at 28, 502 N.W.2d at 38.
8. Id. at 24-25, 302 N.W.2d at 34-37.
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father's fitness as a parent. The court further found it had no juris-
diction to grant the father visitation privileges, and left that ques-
tion up to the mother's discretion. The father appealed the
decision.9

The Supreme Court of Nebraska affirmed the award of custody
to the mother, but stated such an award should be based on the
"best interests" of the child,10 not on the traditional rule, presuma-
bly invoked by the district court, of a mother's primary right to cus-
tody of an illegitimate child." However, the supreme court
vacated the district court's determination that it had no jurisdic-
tion to grant the father visitation privileges.' 2 The supreme court
stated a father may be granted visitation rights if it is in the best
interests of the child and remanded the case for further proceed-
ings on this issue.1 3

BACKGROUND

During the 1970's, the United States Supreme Court decided a
triology of landmark cases dealing with the rights of unwed fa-
thers. These decisions laid the foundation for decisions such as
Cox which recognize that unwed fathers may be entitled to some
parental rights. In Stanley v. Illinois,14 an unwed father chal-
lenged an Illinois statute that automatically made illegitimate chil-
dren wards of the state upon the death of their mother.'5 The
Court decided due process required that the father be given a
hearing on his fitness as a parent before he could be denied cus-
tody of his children.16

In Quilloin v. Walcott,17 the Court determined that a Georgia
statute, which denied an unwed father authority to block the adop-
tion of his illegitimate child, was constitutional as applied.18 Un-
like Stanley, however, the father was afforded a hearing on his
fitness as a parent before the adoption was decreed and his visita-
tion privileges denied.19

Finally, the unwed father in Caban v. Mohammed 20 challenged

9. Id. at 24-26, 302 N.W.2d at 37.
10. Id. at 28, 302 N.W.2d at 38.
11. Id. at 26, 302 N.W.2d at 37.
12. Id. at 29, 302 N.W.2d at 39.
13. Id. at 28, 29, 302 N.W.2d at 38-39.
14. 405 U.S. 645 (1972).
15. Id. at 646.
16. Id. at 649.
17. 434 U.S. 246 (1978).
18. Id. at 247, 256.
19. Id. at 252.
20. 441 U.S. 380 (1979).
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the constitutionality of a New York law allowing an unwed mother
to block the adoption of her child with more ease than could the
child's father.21 Under the statute, an unwed father could prevent
the adoption of his child only by proving the adoption would be
adverse to the child's interests. 22 The Court held the statute vio-
lated the equal protection clause of the fourteenth amendment.23

The state court decisions relied on by the Nebraska Supreme
Court in Cox are in keeping with these United States Supreme
Court decisions. Gardner v. Rothman24 was a Massachusetts case
dealing with an unwed father's right to visit his child. The father
had been prevented from seeing his child by the child's mother.25

The Massachussetts court held there was judicial authority to
grant visitation rights to the father of an illegitimate child.26 Win-
gard v. Sill27 was a Kansas case dealing with the issue of an un-
wed father's visitation rights; the Kansas Supreme Court held an
unwed father who is a fit and proper parent has the right to visit
his child.28

ANALYsIs

The decision in Cox acknowledges the social reality of single
parent families. The opinion analyzed and compiled some signifi-
cant factors to be used in determining the issue of an unwed fa-
ther's right to custody, and the result is a concise and
comprehensible test to be used in proceedings of this nature.29

The test suggested by Cox is based largely on the test found in
Wingard v. Sill.

In Wingard, the Kansas Supreme Court recognized factual dif-
ferences between the father of an illegitimate child seeking visita-
tion and a divorced father seeking the same right.30 The Kansas
court set forth five factors for determining an unwed father's right
to visitation: (1) the duration and nature of the relationship be-
tween the mother and the father of an illegitimate child; (2) the
interest shown by the father in the child's life; (3) whether pater-
nity is admitted by the father or judicially established;
(4) whether the father has contributed support to the child; and

21. Id. at 381, 385-87.
22. Id. at 387.
23. Id. at 382, 394.
24. 370 Mass. 79, 345 N.E.2d 370 (1976).
25. Id. at -- 345 N.E.2d at 371.
26. Id. at - 345 N.E.2d 372.
27. 223 Kan. 661, 576 P.2d 620 (1978).
28. Id. at -, 576 P.2d 624, 625.
29. 208 Neb. at 28, 302 N.W.2d at 38.
30. 223 Kan. at -, 546 P.2d at 625.
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(5) the emotional effect the visits would have on the child.31 The
controlling criterion of this inquiry should be the "best interest of
the child. '3 2 The Nebraska Supreme Court in Cox adopted three
of these factors. An unwed father must have admitted paternity,
been involved in the life of his child, and contributed to the child's
support in order to claim rights to custody or visitation.33

The decision in Cox clearly states that the fact of a child's ille-
gitimacy at birth is to be disregarded in determining custody and
visitation issues.3 4 The opinion also states that in order to seek
visitation or custody, paternity must be admitted.35 Evidently, ad-
mission of paternity removes judicial doubt as to the child's heri-
tage and places the mother and father in similar positions with
respect to the child.36

The next step in the test deals with the extent of the father's
involvement in the life of his child. If the father has lived with the
mother of his children for a period of years, participated in the care
and support of the children, and has admitted his paternity, then
he has the right to seek visitation privileges.37 He may also seek
custody of his child as against the child's mother, and effectively
block the child's adoption.3 8

However, if an unwed father has not sought physical or legal
custody of his child,39 attempted to legitimate his child except in
response to an adoption petition,40 contributed to the financial sup-
port of his child on a regular basis, 41 or participated in the daily
rearing of the child,42 he has neither the right to block a petition for
the adoption of his child nor to make a claim for visitation

31. Id.
32. Id.
33. 208 Neb. at 28, 302 N.W.2d at 38. The test evolves from a consideration of

what rights and privileges unwed fathers will be afforded, and under what circum-
stances those rights will be extended.

In order to satisfy due process guarantees a father must be afforded a hearing
to determine his fitness as a parent before custody of his child may be assumed by
anyone other than the mother so that unwed fathers are in the same legal position
as unwed mothers in regard to determining child custody. Stanley v. Illinois, 405
U.S. 645, 658 (1972). See notes 14-23 and accompanying text supra. See also notes
48-53 and accompanying text infra.

34. 208 Neb. at 28, 302 N.W.2d at 38.
35. Id.
36. Caban v. Mohammed, 441 U.S. 380, 393 & n.15 (1979).
37. Id. at 389, 394; Gardner v. Rothman, 370 Mass. 79, -, 345 N.E.2d 370, 371, 372

(1972).
38. See Caban v. Mohammed, 441 U.S. 380, 383, 385-87, 388, 394 (1979).
39. Quilloin v. Walcott, 434 U.S. 246, 255 (1978).
40. Id. at 251, 256. Legitimation is a judicial proceeding which a father insti-

tutes in relation to his child. See generally CLARK, supra note 6, at § 5.4.
41. Id. at 250-51.
42. Id. at 256; Caban v. Mohammed, 441 U.S. 380, 392 (1979).
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privileges.43

However, while all the above factors are significant, the most
important and controlling criterion must be the best interests of
the child." This is an elusive standard.45 There is no definite rule
by which courts are to be guided in determining the best interests
of the child.46 Rather, a court must determine from the factual
context of each custody dispute what will be in the child's best
interests.

47

In a sense, the Nebraska Supreme Court did not squarely
meet the issue brought by the father in Cox v. Hendricks. The fa-
ther's appeal from the trial court's judgment raised two issues.
First, he objected to the trial court automatically granting custody
to the mother without granting him visitation privileges. Second,
he objected that the trial court did so without a finding as to his
fitness as a parent.48 The supreme court remanded the case to the
trial court to rule on the issue of visitation,49 but affirmed the deci-
sion in regard to custody, dismissing the father's request for a
hearing to determine his fitness as a parent.50

The United States Supreme Court also sidestepped the hear-
ing issue in Caban v. Mohammed.51 Stanley v. Illinois52 clearly es-
tablishes a putative father's right, as against third persons, to a
hearing before he can be denied custody.5 3 However, no such
guarantee exists for the putative father as against the mother.
Problems flow from the avoidance of this issue regardless of
whether the unwed mother has married after the birth of her child
or whether she has not. First, since parental fitness determines
eligibility for custody, how can an unwed father successfully seek
custody of his child if he is not afforded a hearing as to his fitness
as a parent? Second, and more important, how can the best inter-
ests of the child be met if the fitness of both parents are not juxta-
posed for judicial observation? Where the judge does not view all
available options for the child, it may not be possible to determine
what situation will be best for the child.

43. Quilloin v. Walcott, 434 U.S. 246, 251, 256 (1978).
44. 208 Neb. at 28, 302 N.W.2d at 38; Pruitt v. Jones, 62 Ohio St. 2d 237, -, 405

N.E.2d 276, 277 (1980); Alberto B. v. Rosa 0., 102 Misc. 2d 147, -, 423 N.Y.S.2d 111, 113
(1979); Wingard v. Sill, 223 Kan. 661, -, 546 P.2d 620, 625 (1978).

45. CLARK, supra note 6, at § 17.4.
46. Id.
47. Id.
48. See 208 Neb. at 26, 302 N.W.2d at 37.
49. Id. at 29, 302 N.W.2d at 38-39.
50. See id. at 26, 28, 29, 302 N.W.2d at 37, 38, 39.
51. Caban v. Mohammed, 441 U.S. 380, 394 (1979).
52. Stanley v. Illinois, 405 U.S. 645 (1972).
53. Id. at 649.
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Where an unwed mother has married after the birth of her
child, the problems are different. First, are the parents similarly
situated in relation to their child where one has married and the
other remains single? If not, then unwed fathers have no equal
protection argument where a married mother is granted custody of
her child. Second, is it better for a child to live in a traditional two
parent home than in a single parent home? The mother in Cox
had married another man after the birth of her child.54 Thus, the
court's decision implies that single parents and married parents
are not similarly situated. Moreover, when a traditional home is
contrasted with a single parent home, the decision reinforces the
notion that a child's interests are always better served by the tradi-
tional home. Perhaps this is why the father's plea for custody was
dismissed. The better solution may have been to list the factors
which indicated that the mother, in this case, was the more fit and
proper person for custody.

The holding in Cox is somewhat confusing concerning the role
of illegitimacy in custody disputes. The court holds a man must
admit paternity before he seek custody or visitation of his child.55

Yet, in the same paragraph, the court states that the child's birth
out of wedlock should have no weight in determining custody.5 6 If
the decision is to be interpreted as demanding that unwed fathers
legitimate their children by instituting a legitimation action before
they are afforded parental privileges, then Cox achieved the best
possible result. However, this is a constrained reading of the opin-
ion. If the decision allows unwed fathers' rights at the social and
legal expense of their illegitimate children, it falls far short of an
equitable decision. Justice Stewart's dissent in Caban v. Moham-
med was predicated on the fear that fathers who had taken no
steps to legitimate their children could effectively block any oppor-
tunity for the child to become legitimate.5 7 If an unwed father has
not legitimated his child, does not intend to legitimate his child,
and yet demands the privilege to veto the adoption of his child, the
child's avenues for legitimation are closed off.5 8 Justice Stevens'
dissent echoed the same fear.59 Indeed, while these decisions col-
lectively establish rights for unwed fathers, they have wrought 2a
great injustice for illegitimate children. The best interests of the

54. 208 Neb. at 25, 302 N.W.2d at 37.
55. Id. at 8, 302 N.W.2d at 38.
56. Id.
57. See Caban v. Mohammed, 441 U.S. 380, 395 (1979) (Stewart, J., dissenting).
58. See CLARK, supra note 6, at § 5.4.
59. See Caban v. Mohammed, 441 U.S. 380, 414-15 (1979) (Stevens, J.,

dissenting).

19811
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child have been subverted by a father's claim for equal protection.
If a child cannot be adopted by the mother's husband due to the
rights of the unwed father, and the child's father is not required to
legitimate his child in keeping with the child's best interests, then
a child's opportunities for discarding the stigma of illegitimacy
have been effectively precluded by law.60 The Cox decision under-
mines the presumption that an illegitimate child living with a mar-
ried couple is the child of the husband.6 1 The continued validity of
this presumption must be questioned where the child's natural fa-
ther may be granted visitation privileges or may veto the child's
adoption. The court's opinion in Cox clearly states that custody
and visitation will be determined on the basis of the best interests
of the child.62 However, given the social stigma of illegitimacy, any
decision which extends rights to an unwed father without demand-
ing that the father legitimate his child is irreconcilable with the
best interests of the child.63

CONCLUSION

The decision in Cox could be commended. It pulls together
the relevant elements of the state and federal decisions that pre-
ceded it. However, the governing criterion in a custody dispute-
the child's best interests-has been lost in the shuffle of insuring
constitutional rights for unwed fathers.

Given the ease with which unwed fathers may legitimate their
children,64 it is difficult to believe courts would settle for anything
less when gauging a father's interest in the welfare of his child.
Indeed, if the role of the courts is to protect the interests of chil-
dren caught in a custody dispute, one would expect legitimation to
be, at a minimum, a prerequisite for custody. Where a man does
not take steps to legitimate his child, it is difficult to believe that he
has anything but his own interests in mind. Under those circum-
stances, the issue of custody by the father should not even be
entertained.

In sum, it appears the Nebraska Supreme Court has handed
down a decision that is inequitable for the illegitimate children
who are caught in broken home situations. While the law has
come one step closer to protecting constitutional rights of fathers
of illegitimate children, it may have done so at the expense of the

60. Caban v. Mohammed, 441 U.S. 380, 400 (1979) (Stewart, J., dissenting).
61. CLARK, supra note 6, § 5.3 at 172.
62. 208 Neb. at 28, 302 N.W.2d at 38.
63. See generally CLARK, supra note 6, at § 5.4.
64. Id., § 5.2 at 158.
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children involved by effectively precluding avenues to legitima-
tion. To achieve the goal of protecting a child's best interests, the
courts need only require that an unwed father legitimate his child
before he can be allowed to seek custody. As guardians of children
in custody disputes, the courts are in the perfect position to estab-
lish this requirement.

LUM v. MATTLEY, KELLIE v. LUTHERAN FAMILY & SOCIAL
SERVICE, AND GRAY v. MAXWELL: REVOCATION

OF A RELINQUISHMENT OF
PARENTAL RIGHTS

INTRODUCTION

Last term the Nebraska Supreme Court handed down three
cases dealing with an unwed mother's right to revoke the relin-
quishment of her parental rights. Lum v. Mattley 65 was a custody
dispute between an unwed mother and the couple to whom she
had relinquished her parental rights.66 In Lum, it was determined
the relinquishment was valid,67 and therefore, the guiding consid-
eration of the court became the best interests of the child.68 The
court held the interests of the child were best served by returning
custody to the adoptive parents. 69 Kellie v. Lutheran Family & So-
cial Service, Inc.,70 was a contest for custody between the unmar-
ried parents and a private adoption agency. 71 The court held the
relinquishment to be invalid and thus, parental fitness and the
best interests of the child could not be in issue.72 Lum and Kellie
are not logically consistent. The mother in Kellie was allowed to
revoke her relinquishment of parental rights because the revoca-
tion had been executed and delivered before the agency had, in
writing, accepted full legal responsibility for the child.73 Even
though the full legal acceptance of responsibility for a child re-

65. 208 Neb. 789, 305 N.W.2d 878 (1981).
66. Id. at 789-90, 305 N.W.2d at 879-80. A private placement for adoption is one

in which the child's custody is transferred directly from the natural parent, or a
private individual acting on the natural parent's behalf, to the adoptive parents.
Lum involved a private placement. CLARY, supra note 6, § 18.6 at 639.

67. 208 Neb. at 790-91, 305 N.W.2d at 880.
68. Id. at 791, 305 N.W.2d at 880.
69. Id. at 792, 305 N.W.2d at 881.
70. 208 Neb. 767, 305 N.W.2d 874 (1981).
71. Id. at 767, 305 N.W.2d at 875. In an agency placement, whether the agency is

a public or private organization, the natural parent relinquishes rights directly to
the agency, not to the prospective adoptive parents. NEB. REV. STAT. § 43-106.01
(Reissue 1978).

72. 208 Neb. at 772, 305 N.W.2d at 877. The court does not supply any rationale
for this statement.

73. Id.
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quired in private placements for adoption-the adoption de-
cree 74--had not yet occurred, the mother in Lum was not allowed
to revoke her relinquishment of parental rights. 75

The rationales behind these contradictory holdings are further
confused by a third case handed down by the court last term. Gray
v. Maxwell7 6 was a custody dispute between an unwed mother
and the couple with whom her child had been privately placed for
adoption.77 The court determined the relinquishment of parental
rights was invalid, and the cause was remanded to determine
parental fitness and the child's best interests.78 The result of these
decisions is that natural parents who place their children privately
for adoption are treated differently than those who place their chil-
dren with an agency.79

The best interests of the child is a guiding consideration in pri-
vate placements regardless of the relinquishment's validity.80

However, where a child has been placed with an agency and the
relinquishment is invalid, the best interests of the child will not be
in issue.8 ' It is important to compare and contrast these cases, not
just to highlight the discrepancies between them, but also to reveal
possible inequities in any type of adoptive placement in Nebraska.

FACTS AND HOLDINGS

Kellie v. Lutheran Family & Social Service, Inc.

The parents in this custody dispute were unwed. The mother
had been counseled by Lutheran Family & Social Service, and de-
cided to raise the child as a single parent. The district court en-
tered a decree ordering the child's father to pay child support and
granting him visitation privileges. Later, the father voluntarily in-
creased the support payments as well as the frequency of his vis-
its. However, the mother began to have doubts about her ability to
raise her child as a single parent and again sought the advice of
Lutheran Family & Social Service. As a result, the mother decided
to place the child for adoption and selected a tentative adoptive
family from the agency's files. After having met this family, the
mother signed a relinquishment of her parental rights and con-

74. NEB. REV. STAT. § 43-111 (Reissue 1978).
75. 208 Neb. at 792, 305 N.W.2d at 881.
76. 206 Neb. 385, 293 N.W.2d 90 (1980).
77. Id. at 386, 293 N.W.2d at 92.
78. Id. at 394.
79. See 208 Neb. at 773, 305 N.W.2d at 878 (Hastings, J., dissenting).
80. Compare 206 Neb. at 394, 293 N.W.2d at 96 (relinquishment found invalid)

with 208 Neb. at 791, 792, 305 N.W.2d at 880 (relinquishment found valid).
81. 208 Neb. at 772, 305 N.W.2d at 877.
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sented to the adoption. The child was delivered to the agency and
was then placed with the prospective adoptive family. A relin-
quishment was never obtained from the child's father.82

Three days after she signed the relinquishment, the mother
called the agency and expressed her desire to revoke the relin-
quishment. The mother made repeated attempts at revocation and
a month later delivered a written and notarized revocation of the
relinquishment to the agency. At that time, the relinquishment
had not been signed by the agency. Both natural parents then fied
actions to regain custody of their child, the father requesting cus-
tody only in the event the mother's claim was denied. The Ne-
braska Supreme Court found the relinquishment invalid and
returned custody to the mother.8 3

Lum v. Mattley

The court does not recite the factual situation of this case in
depth. Lum's child was born in November, 1979. The mother
signed a relinquishment of her parental rights the following Janu-
ary. The mother then brought an action in habeas corpus alleging
the relinquishment was invalid because it had been obtained by
threats, coercion and fraud. The mother further alleged the best
interests of the child required that the mother regain custody. In
Lum, the Nebraska Supreme Court found the relinquishment
valid and returned custody to the prospective adoptive parents.8 4

Gray v. Maxwell

Gray was a married woman who was in the process of ob-
taining a divorce. She was also the mother of three children, one of
whom had been born out of wedlock and relinquished. The child
involved in this dispute was conceived during the course of a live-
in arrangement Gray had as a housekeeper for a man who was also
in the process of obtaining a divorce and who had custody of his
children. Mrs. Maxwell was a conciliation court counselor investi-
gating the welfare of the man's children and, as a result became
acquainted with Mrs. Gray. Maxwell took an interest in Gray's
pregnancy. Maxwell informed Gray that she knew of a family who
wanted a child and arranged for Gray to see a district judge. Dur-
ing that meeting Gray acknowledged she wanted to relinquish the
child but did not want to go through an agency. Gray alleged Max-
well had encouraged her to relinquish the child, and that she had

82. Id. at 767-71, 305 N.W.2d at 875-76.
83. Id. at 769-70, 773, 305 N.W.2d at 876-77.
84. 208 Neb. at 789-90, 792, 305 N.W.2d at 879-80, 881.
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been promised the cost of her hospital expenses and $1500.00 for
relinquishing the child. After the baby was born, Gray left the hos-
pital and went to an attorney. While at the attorney's office she
allegedly handed the child over to Maxwell, signed the relinquish-
ment and left without receiving any money. The next day Gray
changed her mind about relinquishing rights to the child and be-
gan proceedings to regain custody. The Nebraska Supreme Court
found the relinquishment invalid and remanded the case to deter-
mine the best interests of the child.8 5

BACKGROUND

The dilemma in all three cases revolves around the validity of
a relinquishment of parental rights.86 This is one of several com-
plex problems which flow from the two separate Nebraska statutes
governing private and agency placements for adoption.87

Statutory Background

Section 43-106.01 of the Nebraska statutes provides in part:
When a child shall have been relinquished by written in-
strument... to the Department of Public Welfare or to a
licensed child placement agency and the agency has, in
writing, accepted full responsibility for the child, the per-
son relinquishing shall be relieved of all parental duties
toward and all responsibilities for such child and have no
rights over such child.8 8

This was the statute relied on by the court in Kellie.89 There the
relinquishment had not been accepted in writing by the agency
prior to delivery of the notarized revocation of the relinquish-
ment.90 The court held the relinquishment invalid on this ground
alone. 91

Section 43-111 provides:
Except as provided in section 43-106.01, after a decree of
adoption has been entered, the natural parents of the
adopted child shall be relieved of all parental duties to-
ward and all responsibilities for such child and have no

85. 206 Neb. 385, 386-88, 394-95, 293 N.W.2d at 92-93, 96 (1980).
86. See 208 Neb. at 790, 305 N.W.2d at 880; 208 Neb. at 770, 305 N.W.2d at 876; 206

Neb. at 392, 293 N.W.2d at 95.
87. NEB. REV. STAT. § 43-106.01 (Reissue 1978); NEB. REV. STAT. § 43-111 (Reis-

sue 1978).
88. NEB. REV. STAT. § 43-106.01 (Reissue 1978) (emphasis added).
89. 208 Neb. at 770, 305 N.W.2d at 876.
90. Id. at 769-70, 305 N.W.2d at 876.
91. Id. at 772, 305 N.W.2d at 877.
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rights over such adopted child or to his or her property by
descent and distribution.92

Given that this statute applies to all placements for adoption
not handled by the Department of Public Welfare or an agency,
this is the statute that should have governed the relinquishment
issue in Lum.

These two statutes are unlike those in most surrounding states
in that Nebraska treats private and agency placements differ-
ently,93 and does not deal directly with revoking a relinquishment
of parental rights. Indiana,94 Iowa,95 Minnesota, 96 Illinois, 97 and
Kansas98 statutes all stipulate the circumstances under which a re-
linquishment of parental rights can be revoked. Two of these
states allow a revocation of a relinquishment only if it was ob-
tained by fraud or duress.99 The three other states stipulate that
the individual seeking revocation, in either type of placement,
must prove it would be in the best interests of the child.100 Since
Nebraska does not statutorily deal with the issue of revocation, it
is left for judicial interpretation.10 '

A third Nebraska statute adds to the dilemma. Section 43-
701102 prohibits the placement of a child for adoption by anyone

92. NEB. REV. STAT. § 43-111 (Reissue 1978) (emphasis added).
93. See COLO. REV. STAT. §§ 19-4-101 to -102 (1973) (parents can relinquish their

rights only after a judicial proceeding determining that relinquishment is in the
best interests of al parties involved); KAN. STAT. ANN. § 592102 (1976) (whenever
consent of the parent or parents is necessary for adoption, it shall be acknowledged
before a judge of a court of record); ILL. ANN. STAT. ch. 4, § 9.1-10 (Smith-Hurd 1975)
(parental rights are terminated when consents to adoption have been signed and
acknowledged in both private and agency placements); IOWA CODE ANN. §§ 600-1, 13
(1950) (consent to adoption may be furnished by either a natural parent or an
agency to whom the child has already been surrendered); MINN. STAT. ANN. § 259.24
(West Supp. 1981) (this statute includes both the natural parent(s) and an agency,
in terms of who may consent to an adoption). Cf. IND. CODE ANN. § 31-3-1-6 (Burns
1980) (part (a) requires a consent to adoption from either a natural parent or an
agency. Part (b) states the consent may be executed any time after the child's
birth either in the presence of a court, notary public, agent of the state or county
department of public welfare, or a licensed child placement agency. Thus, it is un-
clear whether the two situations are treated the same).

94. IND. CODE ANN. § 31-3-1-6(j) (Burns 1980).
95. IOWA CODE ANN. § 660.7(3)-(4) (West Supp. 1981).
96. MINN. STAT. ANN. § 259.24(6), 125(2) (West Supp. 1981).
97. ILL. ANN. STAT. ch. 4, § 9.1-11 (Smith-Hurd 1975).
98. KAN. STAT. ANN. § 59-2102(5) (Vernon 1976).
99. KAN. STAT. ANN. § 59-2102(5) (Vernon 1976); ILL. ANN. STAT. ch. 4, § 9.1-11

(Smith-Hurd 1975).
100. IND. CODE ANN. § 31-3-1-6(j) (Burns 1980); IOWA CODE ANN. § 600.7(4)

(1950); MINN. STAT. ANN. §§ 259.24(6), 25(2) (West Supp. 1981).
101. State v. Nebraska Children's Home Soc., 94 Neb. 255, 263, 143 N.W. 203, 206

(1913); see 200 Neb. at 791, 305 N.W.2d at 880.
102. NEB. REV. STAT. § 43-701 (Reissue 1978). The statute provides that: "No

person, other than a parent, shall (1) place, (2) assist in placing, (3) advertise a
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other than the Department of Public Welfare or an agency licensed
by them.10 3

Thus, the finality of relinquishing a child to a private person as
opposed to an agency is treated differently by statute. The two are
also treated differently by judicial interpretation of those stat-
utes.10 4 In an agency placement, relinquishments of parental
rights are irrevocable if valid.105 The parents' rights are termi-
nated immediately upon the agency's acceptance, in writing, of the
relinquishment. 10 6 According to statute, in a private placement
natural parents retain legal rights until the adoption had become
final, 10 7 long after a relinquishment of parental rights has been
signed.

Case Law

The cases relied on by the Nebraska Supreme Court for its de-
cision in Lum do not directly support the holding. Further, they
contradict the result reached in Kellie. State v. Nebraska Chil-
dren's Home Society'0 8 dealt with a father who had relinquished
his parental rights to an agency. 0 9 The court held he could surren-
der custody of his children but could not repudiate the agreement
later to regain custody without proving that the best interests of
the child required repudiation."10 This proposition was cited by
the court in Lum to support the holding that, in the wake of a valid
relinquishment of parental rights, the focus of a custody dispute
becomes the best interests of the child."' The major difference

child for placement, or (4) give the care and custody of any child to any person or
association for adoption or otherwise, except for temporary or casual care, unless
such person shall be duly licensed by the Department of Public Welfare under such
rules and regulations as the department shall prescribe." Id. (emphasis added).

103. See text accompanying notes 172-5 infra. NEB. REV. STAT. § 43-709 (Reissue
1978) describes the violation of § 43-701 as a misdemeanor, and provides: "Any per-
son or agency who or which shall violate any of the provisions of sections 43-701 to
43-709 shall be guilty of a class M misdemeanor, and this penalty shall apply to
officers and employees of agencies." Id.

104. 206 Neb. at 394, 293 N.W.2d at 95-96. In Gray, the court stated the difference
between section 43-106.01 and section 43-111 suggested a "vastly different expressed
legislative intent as to the finality of a child relinquishment to a private person as
opposed to one made to the Department of Public Welfare or a licensed adoption
agency." Id.

105. Kane v. United Catholic Social Serv. of Omaha, Inc., 187 Neb. 457, 470, 191
N.W.2d 824, 825 (1971) (interpreting NEB. REV. STAT. § 43-106.01 (Reissue 1978) as
precluding revocation of a valid relinquishment).

106. See id.
107. NEB. REV. STAT. § 43-111 (Reissue 1978).
108. 94 Neb. 255, 143 N.W. 203 (1913).
109. Id. at 256, 143 N.W. at 203.
110. Id. at 263, 143 N.W. at 206.
111. 208 Neb. at 791-92, 305 N.W.2d at 880.
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between the two cases is that Lum dealt with a private placement
and State v. Nebraska Children's Home Society dealt with an
agency placement.112 State v. Duran113 was cited in Lum for the
proposition that even fully intact parental rights are not inaliena-
ble due to society's interests in protecting the best interests of a
child. 114 Thus, where parental rights had been surrendered, as in
Lum, the only consideration of the court in determining custody
was the best interests of the child."l 5 However, unlike Lum, State
v. Duran dealt with the involuntary termination of a mother's
rights for child neglect. 116

The cases relied on in Kellie not only highlight the discrep-
ancy between Kellie and Lum but also reveal an internal contra-
diction in the Kellie decision. The court in Kellie relied on Kane v.
United Catholic Social Services, Inc. ,17 to support the proposition
that where a licensed child placement agency has not accepted a
relinquishment of parental rights in writing as required by statute,
the relinquishment is invalid.118 In Kane, like Kellie, within a few
days after signing the papers the mother changed her mind about
relinquishing her parental rights. 119 Unlike Kellie, however, in
Kane the agency had accepted responsibility for the child by im-
mediately signing the relinquishment.12 0 The court found the re-
linquishment valid and, thus, irrevocable.' 2' There was no
mention of the child's best interests. Kellie also relied upon Mc-
Cauley v. Stewart,2 2 a case dealing with a private placement that
had not met statutory requirements for consent. 2 3 The court in
McCauley repeatedly stated that a consent to adoption which fails
to meet statutory requirements cannot be given legal effect. 124 The
court also stated that when a parental consent to adoption is inva-
lid, the best interests of the child cannot be judicially consid-
ered.' 25 Thus, custody should have been returned to the mother.

112. See 201 Neb. at 789-90, 305 N.W.2d at 879-80; 94 Neb. at 256, 143 N.W. at 203.
113. 204 Neb. 546, 283 N.W.2d 382 (1979).
114. 208 Neb. at 792, 305 N.W.2d at 879; State v. Duran, 204 Neb. 546, 554, 283

N.W.2d 382, 387 (1979).
115. 208 Neb. at 792, 305 N.W.2d at 880.
116. 204 Neb. 546, 547, 283 N.W.2d 382, 384 (1979).
117. 187 Neb. 467, 191 N.W.2d 824 (1971).
118. 208 Neb. at 772, 305 N.W.2d at 877.
119. 187 Neb. 467, 470, 191 N.W.2d 824, 825 (1971).
120. Id. at 468, 191 N.W.2d at 824.
121. Id. at 470, 191 N.W.2d at 825.
122. 177 Neb. 759, 131 N.W.2d 174 (1969).
123. 108 Neb. at 771, 305 N.W.2d at 876-77; McCauley v. Stewart, 177 Neb. at 770,

131 N.W.2d at 180.
124. Id. at 768, 769, 770, 131 N.W.2d at 179, 180.
125. Id. at 773, 131 N.W.2d at 182.
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However, as Justice Hastings' dissent in Kellie points out, the
court in McCauley explicitly did not affirm that portion of the
lower court's decree which had awarded custody of the child to the
natural parent.126 In other words, in McCauley the Nebraska
Supreme Court did what it went to great lengths to say it could not
do. The court found the relinquishment invalid and, since it did
not return custody to the natural parents, must have taken the
best interests of the child into consideration.

ANALYSIS

To clearly demonstrate the inconsistencies in these cases, it
may be helpful at this point to compare, contrast and analyze the
decisions in Kellie and Lum. Discussion of Gray will be included
where applicable. As noted, Kellie dealt with an agency place-
ment. 27 Lum, on the other hand, dealt with a private placement
for adoption.128 In Kellie, three days after the mother had signed
the document, she changed her mind about relinquishing her
child.1'29 In Lum, it is unclear how much time elapsed before the
mother tried to revoke her relinquishment of parental rights. 30 In
Kellie, the mother was allowed to revoke her relinquishment. 13 1

In Lum the mother was not allowed to revoke her relinquish-
ment.132 Two different Nebraska statutes governed the cases. Kel-
lie was decided by using section 43-106.01 which requires an
agency to accept a relinquishment in writing.133 Since the agency
had not signed the relinquishment prior to revocation, it was inva-
lid. 3 4 Although the court made no mention of any statute in Lum,
section 43-111 of the Nebraska statutes should have been consid-
ered. This statute terminates a natural parent's rights in a private
placement only after an adoption decree has been entered.135 Had
this statute been controlling, the mother should have been able to
revoke her relinquishment of parental rights regardless of its va-
lidity. Thus, both decisions seemed to hinge on the validity of the
relinquishments by the mother.136

126. 208 Neb. at 773, 305 N.W.2d at 877 (Hastings, J., dissenting); McCauley v.
Stewart, 177 Neb. 759, 774, 131 N.W.2d 174, 182 (1964).

127. 208 Neb. at 767, 305 N.W.2d at 875.
128. 208 Neb. at 789-90, 305 N.W.2d at 879-80.
129. 208 Neb. at 769, 305 N.W.2d at 876.
130. 208 Neb. 789, 789-90, 305 N.W.2d at 879-80.
131. 208 Neb. at 772, 305 N.W.2d at 877.
132. 208 Neb. at 791, 305 N.W.2d at 881.
133. 208 Neb. at 770, 305 N.W.2d at 876.
134. Id. at 772, 305 N.W.2d at 876.
135. NEB. REV. STAT. § 43-111 (Reissue 1978).
136. 208 Neb. at 772, 305 N.W.2d at 877; 208 Neb. at 791, 792, 305 N.W.2d at 880.
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When a mother attempts to revoke a relinquishment in a pri-
vate placement, the best interests of the child will be a determin-
ing factor only if the relinquishment is valid.137 When a mother
attempts to revoke an invalid relinquishment from an agency, the
child's best interest is not in issue.'3 8 However, when a mother
attempts to revoke an invalid relinquishment in a private place-
ment, the cause will be remanded to determine what situation best
serves the interests of the child.139 A pattern seems to emerge.
When the court is dealing with a private placement for adoption,
the issue of a child's best interests is a determining factor in the
custody decision, regardless of whether the relinquishment of pa-
rental rights is valid. When the court is dealing with an agency,
the best interests of the child are not considered at all. Conse-
quently, there is an equal protection problem raised by the deci-
sions in Kellie, Lure, and Gray.14 The question is, whose equal
protection is at issue? There are three potential parties who may
be denied equal protection: the natural parents, the prospective
adoptive parents, and the child to be adopted. The equal protec-
tion argument can be made in two different areas: first, the finality
of relinquishments of parental rights and second, the use of the
best interest criterion in private and agency placements.

When a mother places her child with an agency, the relin-
quishment of her parental rights is final as soon as the document is
accepted in writing by the agency.141 According to McCauley v.
Stewart, if a relinquishment of parental rights is invalid in a pri-
vate placement, a petition for adoption cannot be granted, and the
court will not consider the best interests of the child, but the child
will not necessarily be returned to the natural parents.' 42 In Kel-
lie, an agency placement, the relinquishment was invalid and the
child was returned to the natural mother.143 Thus, natural and
adoptive parents who choose private placement are treated differ-
ently from natural and adoptive parents who choose agency place-
ment. The statutes guiding the finality of relinquishments would
reach a contrary result.'" In a private placement, parental rights

137. 208 Neb. at 790-91, 305 N.W.2d at 880.
138. 208 Neb. at 772, 305 N.W.2d at 877.
139. 206 Neb. at 394-95, 294 N.W.2d at 95-96.
140. See 208 Neb. at 793, 305 N.W.2d at 881 (Krivosha, C.J., dissenting); 208 Neb.

at 773, 305 N.W.2d at 878 (Hastings, J., dissenting).
141. Kane v. United Catholic Social Serv. of Omaha, Inc., 187 Neb. 467, 470, 191

N.W.2d 824, 825 (1971).
142. 177 Neb. 759, 770, 773, 774, 131 N.W.2d 174, 180, 182 (1964).
143. 208 Neb. at 772, 305 N.W.2d at 877.
144. NEB. REV. STAT. §§ 43-106.01, 43-111 (Reissue 1977).
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are not terminated until an adoption decree has been entered. 145

In theory, then, a parent who loses all rights prior to an adoption
decree by placing his or her child with an agency has grounds for
an equal protection argument. It is interesting to note that Chief
Justice Krivosha's dissent in Lum recognizes the disparity in
treatment regarding the finality of a relinquishment in a private
versus an agency placement.146 His solution would be to allow a
mother to withdraw a relinquishment and regain custody up until
the time an adoption has been decreed in a private placement. 147

However, this only serves to broaden the equal protection
problem.

On the other hand, the court's opinion in Lum is proof that
finality is not treated differently in the two situations. When a re-
linquishment is valid in a private or an agency placement, it is
final.148 Since section 43-111 does not terminate a natural parent's
rights in a private placement until an adoption decree has been
entered,149 the mother who is not allowed to revoke her relinquish-
ment in a private placement prior to an adoption decree could ar-
gue that her statutory rights are being violated.

The equal protection of the child is also at issue. A disturbing
problem presents itself: who has legal responsibility for a child
privately placed after the natural parent has relinquished parental
rights and prior to the adoption decree? In his dissent in Lum,
Chief Justice Krivosha pointed out that the law does not insure
that legal responsibility for a child in a private placement prior to
an adoption decree will be accepted by anyone. 5 0 Given the deci-
sion in Lum, what happens to the child if the prospective adoptive
parents change their minds? If the natural parent's relinquish-
ment of parental rights is valid, the child could not be put back in
that parent's home and the adoptive parents are under no legal ob-
ligation to accept responsibility for the child until adoption is final.
The child could possibly become a ward of the state. In other
words, the child privately placed for adoption is in legal limbo. The
point may appear moot given the frequency with which children
are rejected from private placements. However, the reasoning
which would free all adults involved of legal responsibility is dis-
turbing. Private placements for adoption subordinate the best in-

145. NEB. REV. STAT. § 43-111 (Reissue 1978).
146. 208 Neb. at 793, 305 N.W.2d at 801 (Krivosha, C.J., dissenting).
147. Id. at 794, 305 N.W.2d at 801 (Krivosha, C.J., dissenting).
148. 208 Neb. at 792, 305 N.W.2d at 880; Kane v. United Catholic Social Serv. of

Omaha, Inc., 107 Neb. 467, 470, 191 N.W.2d 824, 825 (1974).
149. NEB. REV. STAT. § 43-111 (Reissue 1978).
150. 208 Neb. at 793, 305 N.W.2d at 881 (Krivosha, C.J., dissenting).
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terests of the child to the rights of the adults.151 Given that the
primary role of the court in all custody disputes is to protect the
best interests of the child, the opposite should be the case. Mc-
Cauley v. Stewart is evidence of this judicial ambivalence. After
stating it could not do so, the Nebraska Supreme Court obviously
considered the best interests of the child in that private place-
ment. 152 The best interests of the child should be paramount in
any custody dispute.153

Another equal protection argument can be based on a court's
decision to remand a case for determination of the child's best in-
terests. In McCauley v. Stewart, dealing with a private placement,
the court would not consider the best interests of the child because
the parental relinquishment was invalid.154 Since the children
were not returned to their natural parents,155 it is logical to assume
the court took the children's best interests into consideration.
Gray v. Maxwell also dealt with a private placement. 156 The court
found the relinquishment invalid, and remanded the cause to de-
termine the best interests of the child. 57 In Lum, another private
placement, the relinquishment of parental rights was held valid,
and the best interests of the child were a paramount consideration
in the court's decision.'5 8 In Kellie, which dealt with an agency
placement, the relinquishment was held invalid, yet the best inter-
ests of the child were, according to the court, not in issue. 59 How-
ever, in State v. Nebraska Children's Home Society, which dealt
with an agency placement, the relinquishment was valid and the
best interests of the child were considered.160 There is not only
inconsistency in these decisions, but there is an equal protection
problem. Invalid relinquishments to an agency are treated differ-
ently than invalid relinquishments to a private party. 16 1 It is obvi-
ous the interests of the adults are protected in both these
situations, but the interests of the children are not. In a private
placement the child's best interests are considered; in an agency
placement, sometimes they are considered and sometimes they
are not. If adoption statutes are designed to protect the best inter-

151. CLARK, supra note 6, at § 17.1.
152. See 177 Neb. at 774, 131 N.W.2d at 182.
153. CLARK, supra note 6, at § 18.3.
154. 177 Neb. at 773, 131 N.W.2d at 182.
155. Id. at 774, 131 N.W.2d at 182.
156. 206 Neb. at 386, 293 N.W.2d at 92.
157. Id. at 393, 395, 293 N.W.2d at 94, 96.
158. 208 Neb. at 791-92, 305 N.W.2d at 880.
159. 208 Neb. at 771, 305 N.W.2d at 877.
160. 94 Neb. 255, 263, 143 N.W. 203, 206 (1913).
161. 208 Neb. at 773, 305 N.W.2d at 848 (Hastings, J., dissenting).
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ests of the child,162 the court has failed to correctly interpret the
statute.

A factor absent in Lum and present in Kellie was the unwed
father.163 The presence of the putative father was repeatedly men-
tioned, yet his rights were an underdeveloped issue in Kellie.164
The court noted the father had been somewhat involved in his
child's life. 65 However, the agency had never obtained a relin-
quishment of parental rights from him.166 Given that the court had
recently decided Cox v. Hendricks, 67 granting parental rights to
putative fathers, the father's presence in Kellie may have had a
strong influence on the court's decision. Indeed, it is questionable
whether the result in Kellie would have been different if the father
alone had contested the prospective adoption, since he was an in-
terested parent and had never signed a relinquishment.

Both decisions have strong dissents. Chief Justice Krivosha's
dissent in Lum pointed out that the majority's interpretation of the
statutes creates an equal protection problem. 168 Justice Hastings'
dissent in Kellie examines three difficulties with the majority opin-
ion. He noted, first, the majority ignored the primary consideration
in the case: the best interests of the child.169 Second, he pointed
out the internal contradiction in McCauley v. Stewart.70 Finally,
Justice Hastings pointed out the discrepancy between the majority
opinion in Kellie and the decision in Gray, stating: "The majority
has today determined that the relinquishment to an agency, if
found invalid, will be treated differently than an invalid relinquish-
ment to a private party."'u7

There is the further consideration of the effect which section
43-701, prohibiting involvement by anyone other than an agency in
placing a child for adoption, has upon the validity of relinquish-
ment in private placements. 172 In an official 1976 memorandum
from the Nebraska Attorney General to the Douglas County Attor-
ney, the attorney general stated: "The prohibition against assist-

162. CLARK, supra note 6, at § 18.3.
163. 208 Neb. at 767, 305 N.W.2d at 875; see 208 Neb. at 789-90, 305 N.W.2d at 879-80.
164. See 208 Neb. at 768, 769, 770, 772, 305 N.W.2d at 875, 876, 877.
165. Id. at 768, 305 N.W.2d at 875.
166. Id. at 768, 305 N.W.2d at 876.
167. See notes 1-64 and accompanying text supra. Perhaps if the plaintiff in

Lum had enlisted the aid of the father of her child, the result in that case would
have been different.

168. 208 Neb. at 793, 305 N.W.2d at 881 (Krivosha, C.J., dissenting). See notes
150-62 and accompanying text supra.

169. 208 Neb. at 773, 305 N.W.2d at 877 (Hastings, J., dissenting).
170. Id. See notes 122-26 and accompanying text supra.
171. 208 Neb. at 773, 305 N.W.2d at 878.
172. NEB. REV. STAT. § 43-701 (Reissue 1978).
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ing in the placement of children for adoption in section 43-701 is
unequivocal. The language clearly includes attorneys and physi-
cians unless they are licensed by the Department of Public Wel-
fare. This presumes that the attorney is representing someone
other than the parent of the child."'173 The Attorney General was
unable to find any court decisions interpreting the statutory lan-
guage,174 and there are none to date. The relinquishments in Lum
and Gray, both dealing with private placements, may have been
invalid on the grounds of this statute alone. While the holding in
Gray would not have been different, this statute may have ren-
dered the mother's relinquishment invalid in Lum 175 had there
been illegal activity under the statute on the part of the private
attorney.

CONCLUSION

Revocation of consents to adoption produces more litigation
than any other aspect of consent. 176 For this reason, this area is
sorely in need of legislative guidance. 177 The courts in Nebraska
have had to deal with this issue on their own with the following
results. According to Lum, where a relinquishment is valid the
parent attempting to regain custody of her child must prove that
the best interests of the child require return of custody.178 The
opinion in Kellie noted that licensed agencies could make arrange-
ments for promptly accepting relinquishments of parental
rights.179 Kellie and Lum combined effectively preclude the possi-
bility of revocation. It will be a rare instance where a mother who
has relinquished her parental rights will be able to prove that her
child's best interests require a return of custody. Further, in order
to avoid litigation of this nature in the future, agencies need only
accept relinquishments immediately upon being signed by the par-
ents. Kellie forces this conclusion. Kellie also allows for the con-
clusion that mothers who change their minds need only enlist the
aid of the fathers of their children to regain custody. Perhaps
these results are just. However, until the legislature addresses it-
self to the multi-dimensional issue of revocation, these results are

173. Memorandum from Paul L Douglas, Attorney General for the State of Ne-
braska, and E.D. Warnholz, Assistant Attorney General, to Donald L Knowles,
Douglas County Attorney (Dec. 15, 1976).

174. Id.
175. See NEB. REV. STAT. § 43-701 (Reissue 1978).
176. CLARK, supra note 6, § 18.4 at 626.
177. Id.
178. 208 Neb. at 791, 305 N.W.2d at 880.
179. 208 Neb. at 772, 305 N.W.2d at 877.
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not, and cannot be, final. In the meantime, the better rule may be
to entertain the issue of revocation, in all circumstances, as deter-
mined by the best interests of the child.

Marian G. Heaney-'83


