
LABOR LAW

During the survey period, the Nebraska Supreme Court de-
cided four significant cases in labor law. In Local No. 2088,
AFSCME v. County of Douglas,' the court issued new guidelines
for the Commission of Industrial Relations to follow in resolving
pay disputes. In West Nebraska General Hospital v. Hanlon,2 the
court determined the proper disposition of employment taxes paid
into the state unemployment compensation fund which are on ac-
count at the time a business changes hands.3 This case is particu-
larly important for nonprofit corporations. In Feola v. Valmont
Industries, Inc. ,4 the court decided that a person receiving sever-
ance pay should not be considered an employee for purposes of
eligibility for a company bonus plan.5 Finally, the court in Mau v.
Omaha National Bank6 indicated that it may adopt an exception
to the "terminable at will" rule if the firing of an employee is con-
sidered to violate public policy.7

LOCAL NO. 2088, AFSCME v. COUNTY OF DOUGLAS:

ESTABLISHING COMPARABLE PAY RATES

INTRODUCTION

Local No. 2088, AFSCME v. County of Douglas8 presented to
the court a wage dispute between the employers and employees of
Douglas County Social Services. The case reached the court on
appeal from an order of the Nebraska Commission of Industrial
Relations (CIR) fixing the compensation to be paid.9 The primary
issue before the court was whether the CIR erred in establishing
the arrays 10 upon which it determined prevalent rates of pay for
the employees." The court held that the CIR erred in excluding

1. 208 Neb. 511, 304 N.W.2d 368 (1981).
2. 208 Neb. 173, 302 N.W.2d 694 (1981).
3. Id. at 177, 302 N.W.2d at 697.
4. 208 Neb. 527, 304 N.W.2d 377 (1981).
5. Id. at 540, 304 N.W.2d at 384-85.
6. 207 Neb. 308, 299 N.W.2d 147 (1980).
7. Id. at 316-18, 299 N.W.2d at 151-52.
8. 208 Neb. 511, 304 N.W.2d 368 (1981).
9. Id. at 515, 304 N.W.2d at 372.

10. An array is the data base upon which the commission makes its findings.
An array is defined as a series of values in a statistical table. FUNK & WAGNALLS
STANDARD COMP. INT'L DICTIONARY 81 (Bicentennial ed. 1973).

11. 208 Neb. at 516, 304 N.W.2d at 372. The court considered two other issues in
this case. One was the CER's use of a "key job" classification system for determin-
ing wages. The "key job" system is a statistical approach to simplify determina-
tions in cases involving large number of job classifications. Id. at 522, 304 N.W.2d at
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certain local employers from its arrays,' 2 and ruled that wage rates
of local employers must be considered in setting prevalent wage
rates unless there are substantial differences in the type of work
performed or the conditions of employment that make comparison
inappropriate.

13

BACKGROUND

The CIR's jurisdiction encompasses all industrial disputes in-
volving governmental services,14 and it has the authority to estab-
lish or alter wages, hours of labor, or conditions of employment.15

The CIR is directed to establish rates of pay and conditions of em-
ployment so that they are comparable to those prevalent for that
type of work.16

The Nebraska Supreme Court has given the CIR some guide-
lines in selecting units for comparison in determining prevalent
rates and conditions. In Omaha Association of Firefighters Local
385 v. City of Omaha,17 the court held that the CIR acted properly
in selecting the cities that it did for comparison with the wage rates
and working conditions of the Omaha firemen.18 The court noted
that, by necessity, prevalent wage rates must be established by
comparisons with nonlocal employers when the public employer is
the only employer in a given locality. 19 The critical question is
whether the employers selected are sufficiently similar to enable
the CIR to make appropriate comparisons. 20 Similarly, in Crete Ed-
ucation Association v. School District of Crete,21 the court rejected
the school district's argument that the CIR should have selected

375. The court affirmed both the use of the "key job" system itself and the guide-
lines developed by the CUR for determining when the use of the system is appropri-
ate. Id. at 524, 304 N.W.2d at 376. Second, the court found that the county may have
acted illegally by granting a pay raise to employees who were not union members,
while withholding it from union members. Id. at 525-26, 304 N.W.2d at 376-77. On
rehearing, the court clarified its position on this last issue. 209 Neb. 597, 309 N.W.2d
65 (1981).

12. 208 Neb. at 520-21, 304 N.W.2d at 374.
13. Id. at 520, 304 N.W.2d at 374.
14. NEB. REV. STAT. § 48-810 (Reissue 1978). The term "industrial dispute" in-

cludes any controversy concerning the terms, tenure, or conditions of employment.
NEB. REV. STAT. § 48-801(7) (Reissue 1978).

15. NEB. REV. STAT. § 48-818 (Reissue 1978).
16. Id. This section requires that the CIR establish rates of pay and conditions

of employment "which are comparable to the prevalent wage rates paid and condi-
tions of employment maintained for the same or similar work of workers exhibiting
like or similar skills under the same or similar working conditions." Id.

17. 194 Neb. 436, 231 N.W.2d 710 (1975).
18. Id. at 440-41, 231 N.W.2d at 713-14.
19. Id. at 440, 231 N.W.2d at 713.
20. Id. at 441, 231 N.W.2d at 713-14.
21. 193 Neb. 245, 226 N.W.2d 752 (1975).
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comparable districts from a wider area than it did.22 The court
found that the CIR fulfilled the statutory requirements as long as
the districts selected were sufficiently similar to the School Dis-
trict of Crete to permit valid comparisons. 23

In a later case involving appropriate wage rates for firemen,24

the court stated that geographic proximity, similarities in popula-
tion, population density, force size, and weather conditions were
among the factors which should be considered in selecting cities
for comparison. 25 Even if cities selected are sufficiently similar to
permit valid comparisons, the CIR must consider any economic
dissimilarities and make appropriate adjustments.26

In reviewing findings and orders of the CIR, the Nebraska
Supreme Court has limited itself to considering whether they are
supported by substantial evidence, whether the CIR has acted
within its statutory authority, and whether the CIR's actions are
arbitrary, capricious or unreasonable.27 This standard of review is
the appropriate one when reviewing determinations of prevalent
wages and benefits. 28

FACTS AND HOLDINGS

The Nebraska Supreme Court heard Local No. 2088 on the
county's appeal after the CIR fixed the compensation to be paid to
employees of Douglas County Social Services. 29 The employees
fell into two separate categories: (1) professional, and (2) hourly
and clerical employees.30 Both the county and the union submit-
ted a local survey of comparable employers for the hourly and cler-
ical employes, and a national survey for the professional
employees. 31 The county also tendered wage rates of certain
Omaha-based professionals, as well as wage rates paid by Omaha-

22. Id. at 255, 226 N.W.2d at 758-59.
23. Id. at 256, 226 N.W.2d at 759.
24. Lincoln Fire Fighters Ass'n Local 644 v. City of Lincoln, 198 Neb. 174, 252

N.W.2d 607 (1977).
25. Id. at 179, 252 N.W.2d at 611.
26. Id. at 179-80, 252 N.W.2d at 611. The court held that when the evidence es-

tablished that selected cities were economically dissimilar to Lincoln, it was error
for the CIR to directly utilize mean wage rates from those cities to determine preva-
lent wage rates. Id. at 179, 252 N.W.2d at 611.

27. State College Educ. Ass'n v. Board of Trustees, 205 Neb. 107, 110,286 N.W.2d
433, 435 (1979); Nebraska Ass'n of Public Employees v. State, 204 Neb. 165, 178, 281
N.W.2d 544, 551 (1979); American Ass'n of Univ. Professors v. Board of Regents, 198
Neb. 243, 272, 253 N.W.2d 1, 16 (1977).

28. See Fraternal Order of Police Lodge No. 12 v. County of Adams, 205 Neb.
682, 684, 289 N.W.2d 535, 536 (1980).

29. 208 Neb. at 512, 304 N.W.2d at 370.
30. Id. at 513, 304 N.W.2d at 371.
31. Id. at 513-14, 304 N.W.2d at 371.

19811
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based insurance and banking employers of clerical help.32

The CIR used an array of comparable employers for the hourly
and clerical workers consisting solely of local public employers,
nonprofit social agencies and nonproprietary hospital corpora-
tions.33 The CIR compared professional employee wages from ten
different counties, none of which were located in Nebraska. 34

Based on these arrays, the CIR entered an order setting wages for
both professional and clerical employees.35

The court held that the CIR did not act arbitrarily or capri-
ciously in selecting the communities it used to determine preva-
lent wage rates for comparable work.36 However, the court held
that the CIR did err in failing to include certain Omaha-based em-
ployers in its arrays for both professional and clerical workers.37

In determining comparable rates for professional employees, the
court concluded that the CIR should have considered other
Omaha-based employers of social service professionals,38 and for
hourly and clerical workers, the CIR should have considered local
banks and insurance companies.3 9

ANALYsIs

The rule articulated by the court in Local No. 2088 is that
"[w] henever there is another employer in the same market hiring
employees to perform the same or similar skills, the salaries paid
to those employees must be considered by the CIR unless ...
there are substantial differences which causes the work or condi-
tions of employment to be dissimilar."4 The rule enunciated rep-
resents a departure from the standard applied in earlier cases.

The previous standard, as stated in Omaha Association of
Firefighters Local 385 v. City of Omaha41 and Crete Education As-
sociation v. School District of Crete,42 was that the employment
units actually selected by the CIR must be sufficiently similar to
the employment unit under consideration to permit appropriate
comparisons to be made. This standard seemed to have been met
in the present case, since the court held that the employers se-

32. Id. at 514, 304 N.W.2d at 371.
33. Id.
34. Id.
35. Id. at 515, 304 N.W.2d at 371.
36. Id. at 519, 304 N.W.2d at 373.
37. Id. at 520-21, 304 N.W.2d at 374-75.
38. Id. at 520, 304 N.W.2d at 374.
39. Id. at 521, 304 N.W.2d at 374-75.
40. Id. at 520, 304 N.W.2d at 374.
41. 194 Neb. 436, 441, 231 N.W.2d 710, 713-14 (1975).
42. 193 Neb. 245, 255-56, 226 N.W.2d 752, 758-59 (1975).
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lected for comparison by the CIR were appropriate ones. 43

Under the rule of Local No. 2088, when a party submits for con-
sideration the wage rates of an employer from a different locality,
the CIR will be free to accept or reject them without giving any
reason for the decision. But when a party submits the rates of a
local employer for consideration, the CIR must utilize those rates
in determining prevalent wages and benefits, unless there is sub-
stantial evidence that either the work performed or the working
conditions are substantially different."

Although the rule of Local No. 2088 is a departure from past
case law, it is consistent with past decisions delineating appropri-
ate factors to be considered by the CIR in selecting comparables.
These factors relate to the job performed, the working conditions,
or to the economic and social conditions of the surrounding com-
munities. 45 In considering nonlocal employers, the CIR must
weigh all these factors to make its selection, but only the first set of
factors need be evaluated when a local employer is submitted for
consideration. This distinction could justify the different treat-
ment mandated by the ruling in this case.

The holding in the present case is also consistent with past
case law requiring the findings of the CIR to be based on substan-
tial evidence, and not arbitrary or capricious.4 The reason given
by the CIR for excluding Omaha employers of social service pro-
fessionals was the "nonverbalized difference" in the situation of
the employees. 47 In the case of the clerical workers, local banking
and insurance company employers were excluded in order to
achieve a "manageable array having a logical consistency." In
each instance, the court concluded that there was not substantial
evidence of dissimilarities of the work performed or working con-
ditions, and therefore the CfR's findings were arbitrary and
capricious.

4 9

43. See note 36 and accompanying text supra.
44. 208 Neb. at 520, 304 N.W.2d at 374.

45. See notes 24-26 and accompanying text supra.

46. See notes 27-28 and accompanying text supra.

47. 208 Neb. at 514, 304 N.W.2d at 371. "With regard to the professional employ-
ees, the CIR rejected as comparables wages paid by Omaha-based employers other
than Douglas County to professional employees 'for the reason that the consistent
low level of salary indicates some non-verbalized difference in the situation of these
employers which would make the work, skills and working conditions not compara-
ble.'" Id.

48. Id.

49. Id. at 520-21, 304 N.W.2d at 374.

19811
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CONCLUSION

The court held that the CIR erred by failing to consider local
employers when it determined the wage rates to be paid certain
public employees. 5 0 The present rule is that when local employers
are submitted to the CIR in a wage dispute, those employers must
be used unless there is substantial evidence that either the work
performed or the working conditions are substantially different.5 '

WNGH v. HANLON: THE UNEMPLOYMENT

COMPENSATION FUND

INTRODUCTION

In West Nebraska General Hospital v. Hanlon,52 the Nebraska
Supreme Court decided an issue of first impression. Hanlon
presented the narrow question of the proper construction of sec-
tion 48-654 of the Nebraska Statutes. 53 That section provides for
the disposition of employment taxes paid into the State Unemploy-
ment Compensation Fund which are on account at the time a busi-
ness changes hands.5 4 The court held that when a nonprofit
employer who is a self-insurer of unemployment taxes acquires
the business of another nonprofit employer who has paid taxes
into the fund under the regular contributory basis, the self-insurer
is not entitled to use the surplus amount in the predecessor's ac-
count as an offset against his reimbursement charges.55 This arti-
cle will suggest that while the court's holding in the case was
correct, its rationale that a contrary holding would give the em-
ployer acquiring the business a free ride at the expense of other
employers in the state is questionable.

BACKGROUND

Nebraska's Employment Security Law5 6 provides employers
with two mechanisms for paying money into the Unemployment
Compensation Fund, from which unemployment benefits are paid.
Except for the State of Nebraska57 and nonprofit organizations, 58

50. 1d.
51. Id. at 520, 304 N.W.2d at 374.
52. 208 Neb. 173, 302 N.W.2d 694 (1981).
53. Id. at 175, 302 N.W.2d at 696.
54. NEB. Rsv. STAT. § 48-654 (Reissue 1978).
55. 208 Neb. at 177, 302 N.W.2d at 697. See notes 64-66 and accompanying text

onfra.
56. NEB. REv. STAT. §§ 48-601 to -671 (Reissue 1978).
57. NEB. REV. STAT. § 48-649(4) (Reissue 1978).
58. NEB. REV. STAT. § 48-660.01 (Reissue 1978).

[Vol. 15



LABOR LAW

all employers covered by the statute are required to contribute on
a regular basis.5 9 An employer under the contributory system
must pay into the fund a certain percentage of wages paid by him
during the year.60 All payments into the Unemployment Compen-
sation Fund by a contributing employer are credited to that em-
ployer's separate "experience account,"' 61 and benefits paid to a
separated employee are charged against that account. 62

An employer who is a nonprofit organization 63 may elect to re-
imburse the Unemployment Compensation Fund for benefits actu-
ally paid to its former employees out of the fund.64 In the absence
of such an election, a nonprofit organization makes payments to
the fund under the regular contribution system.65 The reimburse-
ment method of financing unemployment compensation has been
likened to a system of self insurance. 66

FACTS AND HOLDING

West Nebraska General Hospital (WNGH) is a nonprofit or-
ganization which has been utilizing the reimbursement method of

59. See UNEMPL. INS. REP. (CCH) 1 1101-30 for a discussion of contribution
financing.

60. NEB. REV. STAT. § 48-649 (Reissue 1978). The standard rate is 2.7%, but this
rate may be raised or lowered, depending on an employer's actual unemployment
experience. Id. The maximum rate is 3.7%. NEB. REV. STAT. § 48-649(1) (Reissue
1978).

61. NEB. REV. STAT. § 48-652(2) (Cum. Supp. 1980). Although all payments into
the fund are commingled, a separate account is kept reflecting each employer's un-
employment experience. NEB. REV. STAT. § 48-652(1) (Cum. Supp. 1980).

62. NEB. REV. STAT. § 48-652(3) (Cum. Supp. 1980).
63. Nonprofit organizations are defined in NEB. REV. STAT. § 48-604(4) (c) (Cum.

Supp. 1980).
64. NEB. REV. STAT. § 48-660.01(1) (Reissue 1978). This section provides for re-

imbursement of all regular benefits plus one-half of extended benefits paid. Id.
Extended benefits involve a federal-state cooperative program, funded equally

by the federal government and the state, designed to extend benefits to workers
during high periods of unemployment. Consequently, reimbursement by the em-
ployer of one-half of the extended benefits to the state unemployment trust fund
recompenses the entire cost to the state of those benefits. M. MADDEN, EMPLOYER'S
COMPLETE GUIDE TO UNEMPLOYMENT COMPENSATION 95 (1979) [hereinafter cited as
MADDEN].

65. NEB. REV. STAT. § 48-660.01 (1) (Reissue 1978).
66. 208 Neb. at 176, 302 N.W.2d at 696; MADDEN, supra note 64, at 105-06. The

Nebraska statute providing for the election of the reimbursement method was ad-
ded to the Nebraska Code in 1971. 1971 Neb. Laws, LB 651, § 11 (codified as NEB.
REV. STAT. § 48-660.01 (Reissue 1978)). That section was mandated by 1970 amend-
ments to the Federal Unemployment Tax Act. Pub. L. No. 91-373, § 104, 84 Stat. 697
(1970) (codified at 26 U.S.C. §§ 3301-3311 (Supp. 11 1978). This required states to
extend coverage of their unemployment compensation laws to nonprofit organiza-
tions. Under federal law, states must now give nonprofit organization the option of
making regular contributions or reimbursing the fund for benefits paid out. 26
U.S.C. § 3309(a)(2) (Supp. 111978).

1981]
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making payments to the Unemployment Compensation Fund
since 1972.67 Under a contract of sale, WNGH acquired all the
property and assets of St. Mary Hospital of Scottsbluff, Nebraska.6

Prior to the sale, St. Mary contributed to the Unemployment Com-
pensation Fund on a regular basis.69 On November 30, 1977, the
date of sale, St. Mary had a positive balance of $81,766.18 in its ex-
perience account.70

On May 24, 1978, the Commissioner of Labor demanded reim-
bursement of $1,412.00, which had been charged to WNGH's ac-
count during the first quarter of 1978.71 WNGH took the position
that the $81,766.18 balance in St. Mary's experience account should
be applied to the statement for the first quarter of 1978 and for all
future statements until the St. Mary reserve account reached a bal-
ance of zero.72

In resolving this dispute, the court held that section 48-65473
does not allow a reimbursing employer to acquire the experience
account of its predecessor, and then apply the account to offset its
reimbursement charges. 74 The court concluded that the contribu-
tory and reimbursing systems are separate and distinct.75 To over-
lap the two systems by construing section 48-654 to include both
reimbursing and contributing employers would require the pay-
ment of benefits from the Unemployment Compensation Fund
without any corresponding contributions or reimbursements by
the new employer.76 Such a construction would result in giving
the reimbursing employers a "free ride" at the expense of contrib-
uting employers.77

ANALYsIs

The court stated that in construing a statute, it "must look to'

67. 208 Neb. at 174, 302 N.W.2d at 695.
68. Id.
69. Id.
70. Id. at 175, 302 N.W.2d at 695-96.
71. Id. at 175, 302 N.W.2d at 696.
72. Id.
73. Id. Section 48-654 provides in part:
Any employer that acquires the organization, trade, or business, or sub-
stantially all the assets thereof, of another employer shall immediately no-
tify the commissioner thereof, and shall assume the position of such
employer with respect to the resources and liabilities of such employer's
experience account as if no change with respect to such employer's experi-
ence account has occurred.

NEB. REv. STAT. § 48-654 (Reissue 1978).
74. 208 Neb. at 177, 302 N.W.2d at 697.
75. Id. at 176, 302 N.W.2d at 696.
76. Id. at 177, 302 N.W.2d at 697.
77. Id.

[Vol. 15
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the objective to be accomplished, and the purpose to be served,
and to place on it a reasonable construction which will not defeat
it."'78 In determining whether the legislature intended section 48-
654 to apply to reimbursing employers, it is important to look to the
purposes and objectives to be accomplished by section 48-660.01, 79

which provides for reimbursement financing of employment bene-
fits by nonprofit employers.

Since section 48-660.01 was mandated by the federal govern-
ment,8 0 the legislative history of the federal law is relevant in de-
termining the objects and purposes to be accomplished by the
provision. The federal legislative history shows the intent of Con-
gress was that nonprofit organizations should have the option of
reimbursement because "these organizations, which are often de-
pendent upon charitable contributions, should not be required to
share in the costs of providing benefits to workers in profit-making
enterprises."8' 1

The necessary effect of construing section 48-654 to exclude re-
imbursing employers is that none of the $81,766.18 surplus in St.
Mary's experience account will be paid out in the form of unem-
ployment benefits to persons separated from that nonprofit institu-
tion. All future benefits must be paid for by the new owner of the
facility, West Nebraska General hospital. Instead, virtually all of
the $81,766.18 will be paid out in benefits to workers in profit-mak-
ing enterprises.8 2 Thus, the holding of the court is at direct vari-
ance with the purpose of the federal requirement, since it forces a
nonprofit organization to share the costs of providing benefits to
workers in profit-making enterprises.

Conversely, if section 48-654 is construed to include reimburs-
ing nonprofit employers, it is difficult to understand the court's
conclusion that the result would be a "free ride" to reimbursing
employers at the expense of the contributing employers. 83 If
WNGH were permitted to use St. Mary's experience account as an
offset against reimbursement charges, the effect would be that

78. Id. This principle is well established. See, e.g., Evans v. Metropolitan Util.
Dist., 187 Neb. 261, 264, 188 N.W.2d 851, 854 (1971); City of Grand Island v. Ehlers, 180
Neb. 331, 337, 142 N.W.2d 770, 775 (1966).

79. NEB. REV. STAT. § 48-660.01 (Reissue 1978).
80. See note 66 and accompanying text supra.
81. S. REP. No. 91-752, 91st Cong., 2d Sess. 9574, reprinted in [19701 U.S. CODE

CONG. & AD. NEWS, 3606, 3618. See Wilmington Medical Center v. Unemployment
Ins. Appeal Bd., 346 A.2d 181, 183 (Del. Super Ct. 1975), aI'd per curiam, 373 A.2d 204
(Del. 1977). r-

82. Some of the money in the experience account would go to workers sepa-
rated from employment from the state or nonprofit organizations which have
elected to use the contributory method of payment.

83. 208 Neb. at 177, 302 N.W.2d at 697.
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taxes paid into the Unemployment Compensation Fund by a non-
profit organization (St. Mary Hospital) would be paid out in the
form of benefits to workers separated from that same institution.
This would not involve any subsidy to WNGH by other employers
in the state.

However, there is support in one other jurisdiction for the
court's holding. In St. Joseph Community Hospital v. Employment
Security Department,84 instead of determining the proper disposi-
tion of funds on account when a business changes hands, the court
was faced with the proper disposition of such funds when a non-
profit employer who had been utilizing the contributory method
elected to change to the reimbursement method.85 At the time of
the changeover, the employer had a positive balance of $57,719.00
in its experience account.8 6 The court held that St. Joseph was not
entitled to use the contributions as an offset against its reimburse-
ment charges. 87

Congressional intent on the issue presented in St. Joseph is
clear. The states were not only permitted, but were encouraged to
allow the use of contributions previously paid into the system by
nonprofit employers to be used to offset reimbursement charges.88

However, this course of action was not mandated.89 The court in
St. Joseph took special note that the state statute which allows
nonprofit employers to switch from the contributory system to the
reimbursement system does not expressly provide for the use of
contributions as a credit against reimbursement charges.90

Similarly, while Nebraska law provides for a nonprofit em-
ployer who has been using the contributory system to change to
the reimbursement system,9 1 it does not provide for the use of con-

84. 92 Wash. 2d 353, 597 P.2d 393 (1979).
85. Id. at -, 397 P.2d at 394.
86. Id.
87. Id. at -, 597 P.2d at 395.
88. S. REP. No. 91-752, 91st Cong., 2d Sess. 9574, reprinted in 11970] U.S. CODE

CONG. & AD. NEws, 3606, 3618, which states in part:
Both the House bill and the bill as reported by the committee include a
transition rule under which states may permit nonprofit organizations,
electing to reimburse ... to take into account contributions paid into the
state fund .... Thus, the accumulated reserves of these nonprofit organi-
zations may be used, if the State law so provides, to offset future payment
of unemployment compensation. The committee agrees with the House
that it is equitable and just to allow States to permit these reserves to be
taken into account in this manner, and it hopes that States will authorize
this use of accumulated reserves.

Id. (emphasis added).
89. Id.
90. 92 Wash. 2d at -, 597 P.2d at 394.
91. NEB. REV. STAT. § 48-660.01(1)(d) (Reissue 1978).

[Vol. 15
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tributions paid into the unemployment fund to offset reimburse-
ment charges. Thus, while congressional policy favored the use of
contributions previously paid as an offset against reimbursement
charges, it clearly envisaged state legislative action as being neces-
sary to effectuate that policy.92 The Nebraska Legislature has not
implemented the federal policy.

If the court held that section 48-654 applies to reimbursing em-
ployers, contributions paid into the fund could be used as an offset
against reimbursement charges when a nonprofit organization ac-
quires the business of another employer. But contributions could
not be so used when a nonprofit organization itself changes from
the contributory system to the reimbursement system.93 That the
legislature would have intended such an anomalous result seems
unlikely. This conclusion is reinforced by the fact that section 48-
654 was in effect in its present form prior to the addition in 1971 of
section 48-660.01, which provided for reimbursement financing for
nonprofit employers. 94

CONCLUSION

The court concluded that to allow a reimbursing employer to
acquire the experience account of its predecessor would give the
employer a "free ride" at the expense of other employers.95 The
actual effect of the court's holding gives employers in profit-mak-
ing industries a "free ride" at the expense of nonprofit employers,
a result contrary to the federal policy upon which reimbursement
financing is based.96

However, the decision whether to allow contributions to be
used as an offset against reimbursement charges is a question of
social policy for the legislature. In this instance, the Nebraska
Legislature has not acted to implement the federal policy, and the
supreme court has refused to act where the legislature has not.

92. See note 88 supra.
93. Section 48-654 could not apply to the latter situation because it is limited by

its own terms to the acquisition of the business of one employer by another. See
note 73 supra.

94. See NEB. REV. STAT. § 48-654 (Reissue 1978), and note 66 supra.
95. 208 Neb. at 177, 302 N.W.2d at 697.
96. See notes 81-83 and accompanying text supra.
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FEOLA v. VALMONT INDUSTRIES, INC: TERMINATED
EMPLOYEE'S ELIGIBILITY FOR BONUS

INTRODUCTION

At issue in Feola v. Valmont Industries, Inc. 97 was the effect of
an employee's participation in the company's severance pay pro-
gram on his eligibility for benefits under its administrative bonus
plan.9 8 The issue hinged on Feola's status as an employee during
the time he was receiving severance pay after being notified that
his employment was being terminated.99

Since there had been no previous Nebraska case dealing with
this issue, the court examined two cases from other jurisdictions,
Kruzer v. Giant Tiger Stores, Inc. 100 and Compton v. Shopko Stores,
Inc. 101 Finding the reasoning of the Compton case persuasive, 10 2

the court concluded that Feola was not an administrative em-
ployee of the company during the period in question, and so was
not entitled to receive the bonus.1 0 3 This article will suggest that
the court did not fully consider the fact that Feola continued to
perform services for the company, and also failed to answer clearly
whether or not Feola was an employee of the company during the
period in question.

BACKGROUND

Kruzer involved the eligibility of the plaintiff for benefits
under a pension plan and a profit sharing plan for the year 1968.104
The plans required that the plaintiff be "in the employ" of the de-
fendant on December 31, 1968 to be eligible for the payments. 10 5

The plaintiff was advised on December 6 that his services were be-
ing terminated.1 0 6 He collected his regular paycheck on that date,
and on December 20 was given two additional checks, which repre-
sented the amount he would have been entitled to receive for serv-
ices through January 4, 1969.107 These checks were recorded on
the company ledgers as "final checks and severance pay."'1 8 The

97. 208 Neb. 527, 304 N.W.2d 377 (1981).
98. Id. at 528, 304 N.W.2d at 379.
99. Id. at 534, 304 N.W.2d at 382.

100. 39 Ohio Misc. 129, 317 N.E.2d 70 (County Ct. C.P. 1974).
101. 93 Wis. 2d 613, 287 N.W.2d 720 (1980).
102. 208 Neb. at 532, 304 N.W.2d at 382.
103. Id. at 539, 304 N.W.2d at 384.
104. 39 Ohio Misc. at -, 317 N.E.2d at 70.
105. Id. at - 317 N.E.2d at 72.
106. Id. at -, 317 N.E.2d at 71.
107. Id.
108. Id.
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court held that the plaintiff was in the employ of the defendant on
December 31, even though he was performing no services at that
time, and therefore was entitled to receive benefits under the
plans.10 9 The court cited with approval a case in which it was held
that one who receives voluntary dismissal payments does not be-
come unemployed for purposes of receiving unemployment bene-
fits until the end of the period for which the payments were
made.110

In Compton, the company's executive bonus plan required
that a beneficiary be employed on February 22, the end of its fiscal
year, in order to qualify for the bonus."1 The plaintiff was in-
formed on December 27, 1974 that he was being dismissed, effective
that date. 112 He was given a check for $4,178.64 designated as sev-
erance pay, the check stub indicating that it was for the period
from December 29, 1974 through February 22, 1975.113 The court
concluded that the receipt of severance pay by the plaintiff did not
extend his employment beyond his termination on December
27,114 and therefore held that the plaintiff was not entitled to re-
ceive the bonus for the 1974-75 fiscal year.115

The Compton court found irrelevant the fact that the plaintiff
would be ineligible to receive unemployment benefits during the
eight-week period of severance pay.116 The social policy underly-
ing unemployment compensation is to minimize the loss of income
from unemployment, which is accomplished by severance pay.117

The court stated that "[s] everance pay, by definition, means com-
pensation given to an employee upon the severance of his employ-
ment relationship .... [It] does not extend the employment
period, but terminates it."118

FACTS AND HOLDING

Feola was hired by Valmont in 1975, and worked as a market-
ing manager.119 He was notified in November, 1976 that his em-
ployment was being terminated due to a general work force

109. Id. at - 317 N.E.2d at 72.
110. Id. at - 317 N.E.2d at 73-74 (citing Fazio v. Unemployment Compensation

Bd. of Review, 164 Pa. Super. Ct. 9, 63 A.2d 49 (1949)).
111. 93 Wis. at -, 287 N.W.2d at 721.
112. Id. at -, 287 N.W.2d at 722.
113. Id.
114. Id. at - 287 N.W.2d at 724.
115. Id. at -- 287 N.W.2d at 727.
116. Id. at -, 287 N.W.2d at 724.
117. Id.
118. Id.
119. 208 Neb. at 528, 304 N.W.2d at 379.
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reduction. He remained with the company under the terms of its
severance pay program, under which he was paid ten weeks sever-
ance pay, and afforded the opportunity to find other employment.
Valmont continued to pay him until February 4, 1977, when Feola
notified Valmont that he had obtained other employment.120

Feola claimed he was owed $6,500.00121 under an administra-
tive bonus plan, by which payments were to be made to all "eligi-
ble participants who are on the payroll on Dec. 25, 1976."122
Eligible participants were defined as "[a]ll Administrative Em-
ployees who are not included under another type of incentive
plan."123

The trial court directed a verdict in favor of the defendant.124

The Nebraska Supreme Court affirmed, concluding that Feola was
not an administrative employee of the company on December 25, a
condition precedent to the entitlement to benefits. 125

Relying on the analysis of the Compton court, the Nebraska
Supreme Court distinguished two concepts of employment. 26 For
purposes of eligibility for unemployment benefits, the receipt of
severance pay may extend the employment period. But, for pur-
poses of eligibility for payments under a bonus plan, severance
pay terminates rather than extends the employment period.127

ANALYSIS

The conclusion of the Compton court that severance pay ter-
minates, rather than extends the employment period, 128 is a per-
suasive one. But the premise upon which Compton rests
distinguishes that case from Feola. During the period for which he
was given severance pay, the plaintiff in Compton performed no
services for the company. 2 9 That fact seems to have been the crit-
ical element in the court's holding, the opinion stating that
"fe mployment means the performance of services or occupation.
Since Compton performed no services ... after his discharge on
December 27, 1974, he cannot be considered as having been em-

120. Id.
121. Id.
122. Id. at 532, 304 N.W.2d at 381.
123. Id. at 531, 304 N.W.2d at 380-81.
124. Id. at 529, 304 N.W.2d at 379.
125. Id. at 539, 304 N.W.2d at 384. This determination made moot a second issue:

whether the bonus plan was a mere gratuity, or constituted a unilateral contract.
Id. at 538-39, 304 N.W.2d at 384.

126. Id. at 535-37, 304 N.W.2d at 382-83.
127. Id.
128. 93 Wis. at -, 287 N.W.2d at 724.
129. Id. at -, 287 N.W.2d at 723.
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ployed after that date. ' 130 In contrast, the plaintiff in Feola contin-
ued to perform services for his employer after he was given
notification of his discharge.13

The fact that Feola continued to work for Valmont during the
period he was receiving severance pay may underlie an inconsis-
tency in the Feola opinion as to Feola's employment status during
this period of time. At one point, the court stated that Feola's sta-
tus changed on November 26 from that of an "administrative em-
ployee" to that of a "separated employee."'132 But the court later
concluded that Feola's status as an employee was terminated on
November 26.133 A "separated employee" performing services for
his employer does not seem to be the same as one whose employ-
ment has been terminated.

CONCLUSION

The conclusion that notification of discharge coupled with the
acceptance of severance pay immediately terminates the employ-
ment relationship makes sense when the individual performs no
further services. It makes little sense, however, when the individ-
ual continues to perform services during the period he is receiving
severance pay. Faced with the latter situation in the instant case,
the Nebraska Supreme Court rendered an opinion which failed to
answer clearly whether or not the plaintiff was an employee of the
company during the period in question.

MAU v. OMAHA NATIONAL BANK: EXCEPTION TO THE
"TERMINABLE AT WILL" RULE?

In Mau v. Omaha National Bank,134 the court signaled a possi-
ble change in its position regarding employment contracts termi-
nable at will by either party. In that case the court rejected the
plaintiff's argument that he had an employment contract with the
bank for life, or until he reached age sixty-five. 135 It held that in
the absence of a promise that the employment should continue for
a definite and determinable period of time, the employment was an
indefinite general hiring terminable at the will of the employer. 36

The court stated that in the absence of a definite term, or contrac-

130. Id. at -, 287 N.W.2d at 724.
131. 208 Neb. at 535, 304 N.W.2d at 382.
132. Id. at 539, 304 N.W.2d at 384.
133. Id. at 540, 304 N.W.2d at 385.
134. 207 Neb. 308, 299 N.W.2d 147 (1980).
135. Id. at 313, 299 N.W.2d at 150.
136. Id. at 314-15, 299 N.W.2d at 151.
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tual or statutory restrictions, "an employer may lawfully discharge
an employee whenever and for whatever cause he chooses, with-
out incurring liability."' 37

The court noted that other jurisdictions have adopted an ex-
ception to the "terminable at will" rule when the motivation for the
firing contravenes public policy, but stated that Nebraska has not
yet adopted the exception. 138 However, in its discussion of the
public policy exception decisions in other jurisdictions,139 the
court seemed to indicate that, given an appropriate case, it might
adopt the exception in this jurisdiction.

If the Nebraska court adopts the public policy exception in the
future, the scope of that exception is far from clear. Although the,
court indicated that such an exception should be narrowly ap-
plied,140 it is interesting to note that among the cases described as
involving strong and clear public policies, 141 there was one in
which the public policy was not embodied in statute or previous
common law,142 as well as two cases where the public policies were
embodied in statute. 14

Timothy L. Korb-'83

137. Id. at 315, 299 N.W.2d at 151.
138. Id. at 316, 299 N.W.2d at 151.
139. Id. at 316-17, 299 N.W.2d at 151-52.
140. Id. at 316, 299 N.W.2d at 152.
141. Id. at 316-17, 299 N.W.2d at 152.
142. Monge v. Beebe Rubber Co., 114 N.H. 130, 316 A.2d 549 (1974) (female em-

ployee fired after refusing to go out with her foreman). See Note, 43 FORDAm L
REV. 300 (1974).

143. Frampton v. Central Ind. Gas Co., 260 Ind. 249, 297 N.E.2d 425 (1973) (em-
ployee fired after reporting injury in order to file for workmen's compensation bene-
fits); Petermann v. International Bhd. of Teamsters, 174 Cal. App. 2d 184, 344 P.2d 25
(1959) (employee fired for refusing to give perjured testimony).
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