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Sexual harassment' is probably as old as sex itself, and sexual
harassment in the workplace is at least as old as the rise of capital-
ism and the entry of large numbers of women into the workforce.2

For many years, however, sexual harassment was a hidden prob-
lem, rarely discussed and unchallenged in the courts. In the 1970's,
sexual harassment exploded upon the national consciousness in a
barrage of articles, investigations, and television shows.3 Surveys
revealed that the problem was widespread, affecting millions of fe-
male workers.4 Under this onslaught of publicity, sexual harass-
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1. Sexual harassment has been defined broadly as "the unwanted imposition
of sexual requirements in the context of a relationship of unequal power." C.
MACKINNON, SEXUAL HARASSMENT OF WORKING WOMEN 1 (1979). It can take several
forms, including "staring at, commenting upon, or touching a woman's body; re-
quests for acquiescence in sexual behavior; repeated nonreciprocated propositions
for dates; demands for sexual intercourse; and rape." L. FARLEY, SEXUAL SHAKE-
DOWN: THE SEXUAL HARASSMENT OF WOMEN ON THE JOB 14-15 (1978). The Equal
Employment Opportunity Commission (EEOC) has issued guidelines which state
that "[u] nwelcome sexual advances, requests for sexual favors, and other verbal or
physical conduct of a sexual nature" may constitute sexual harassment. Guide-
lines on Discrimination Because of Sex, 29 C.F.R. § 1604.11(a) (1981). Although sex-
ual harassment may be directed at either sex, this article will focus on the sexual
harassment of females by males. The analysis presented here would apply, how-
ever, to harassment of males by females.

2. See L. FARLEY, supra note 1, at 12, 28-44.
3. 1 A. LARSON, EMPLOYMENT DISCRIMINATION § 41.61 (1981).
4. A 1976 survey of working women found that over 92% of the respondents

viewed sexual harassment as a problem, while 90% reported experiencing sexual
harassment on the job. C. MACKINNON, supra note 1, at 26 (citing Safran, What Men
Do To Women on the Job: A Shocking Look at Sexual Harassment, REDBOOK, No-
vember 1976, at 149). A survey conducted by the Working Women United Institute
in 1975 found that 92% of the respondents thought sexual harassment was a serious
problem, while up to 70% had personally experienced harassment on the job. C.
MACKINNON, supra note 1, at 26. Other studies agree that the problem is wide-
spread. See L. FARLEY, supra note 1, at 18-21; BUREAU OF NATIONAL AFFAIRS, SEXUAL
HARASSMENT AND LABOR RELATIONS 20-30 (1981). Several thousand harassment
complaints are pending before the various federal, state, and local antidiscrimina-
tion agencies. Id. at 6.
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ment soon lost its immunity from legal attack, as federal courts
recognized a cause of action under Title VII of the Civil Rights Act
of 1964, which prohibits discrimination in employment because of
sex.

5

Most Title VII cases have presented charges of sexual harass-
ment in its quintessential form-sexual advances by a male supe-
rior to a female subordinate, which are rejected, followed by a
discharge or demotion or other adverse treatment.6 But sexual
harassment is not confined to domineering superiors seeking to
impose their will on subordinates. Sexual harassment can also be
perpetrated by fellow employees, those equal to or even inferior to
the harassed female in job rank or status. 7 The effects of harass-
ment on the victim can be debilitating regardless of the position of
the culprit in the company hierarchy. Victims often feel abused
and humiliated. They have feelings of anger accompanied by feel-
ings of guilt and fear. Their job satisfaction decreases and even
their personal and family life can suffer.8 Efforts to resist or en-

5. See 42 U.S.C. §§ 2000e to 2000e-17 (1976). Section 2000e-2(a)(1) declares
that it is an unlawful employment practice for an employer "to fail or refuse to hire
or to discharge any individual, or otherwise to discriminate against any individual
with respect to his compensation, terms, conditions, or privileges of employment,
because of such individual's race, color, religion, sex, or national origin. ... The
first case alleging sexual harassment under Title VII was apparently Barnes v.
Train, 13 Fair Empl. Prac. Cas. 123 (D.D.C. 1974), rev'd sub nom. Barnes v. Costle,
561 F.2d 983 (D.C. Cir. 1977). The first case holding that sexual harassment violates
Title VII was Williams v. Saxbe, 413 F. Supp. 654 (D.D.C. 1976), rev'd on other
grounds sub nom. Williams v. Bell, 587 F.2d 1240 (D.C. Cir. 1978), remanded sub
nom. Williams v. Civiletti, 487 F. Supp. 1387 (D.D.C. 1980).

6. See Miller v. Bank of America, 600 F.2d 211, 212 (9th Cir. 1979) (assuming,
but not deciding, that sexual harassment by a supervisor states a cause of action
under Title VII); Tomkins v. Public Serv. Elec. & Gas Co., 568 F.2d 1044, 1045-46 (3d
Cir. 1977); Barnes v. Costle, 561 F.2d 983, 984-85 (D.C. Cir. 1977); Garber v. Saxon
Business Products, Inc., 552 F.2d 1032, 1032 (4th Cir. 1977); Heelan v. Johns-Manville
Corp., 451 F. Supp. 1382, 1384 (D. Colo. 1978); Munford v. James T. Barnes & Co., 441
F. Supp. 459, 460 (E.D. Mich. 1977).

7. See, e.g., Smith v. Rust Engineering Co., 20 Fair Empl. Prac. Cas. 1172, 1173
(N.D. Ala. 1978); Continental Can Co. v. State, 22 Fair Empl. Prac. Cas. 1808, 1810
(Minn. 1980). The Working Women United Institute survey found that 23% of those
reporting harassment had been harassed by a coworker or subordinate. C. MACK-
INNON, supra note 1, at 28. A survey of employers who had experienced harassment
complaints found that 46% of the companies believed immediate supervisors were
the primary offenders, while 33% thought coworkers and other peers were the pri-
mary offenders. BNA, supra note 4, at 25. An investigation of sexual harassment in
the federal workplace revealed that coworker harassment was more prevalent than
supervisory harassment. In 65% of the reported incidents, the source of the harass-
ment was a coworker or other nonsupervisory employee, while in 37% of the inci-
dents the source of the harassment was a supervisor. U.S. MERIT SYSTEMS
PROTECTION BOARD, SEXUAL HARASSMENT IN THE FEDERAL WORKPLACE: IS IT A
PROBLEM? 59 (1981).

8. For the psychological and emotional impact of sexual harassment on the
victim, see generally C. MACKINNON, supra note 1, at 47-55.
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dure the harassment in the hope it will cease may lead to in-
creased harassment or other forms of retaliation.9 Some women
will eventually respond to persistent harassment by quitting their
jobs. Few, however, will lodge a formal complaint with their em-
ployer or an outside agency.10

This article examines the problem of sexual harassment by co-
workers." After briefly discussing Title VII's application to sexual
harassment by supervisors, the article proposes a theory of liabil-
ity which would extend Title VII's protections to reach harassment
by nonsupervisory coworkers.

I. SEXUAL HARASSMENT BY SUPERVISORY EMPLOYEES

The early sexual harassment cases reveal a judiciary strug-
gling to adapt Title VII to activity which was morally reprehensible
but which did not fall neatly into the traditional categories of sex
discrimination. Three significant obstacles had to be overcome if
sexual harassment by supervisors was to constitute a violation of
Title VII.

12

A. HARASSMENT As GENDER-BASED DISCRIMINATION

Section 703(a)(1) of Title VII provides that "[iut shall be an
unlawful employment practice for an employer ... to discharge
any individual, or otherwise to discriminate against any individual
with respect to ... terms, conditions, or privileges of employment
because of such individual's . . . sex .... -13 A female plaintiff
must allege and prove that she suffered adverse treatment because
of her sex. Thus, she must establish a causal link between her sex
and the challenged employment action.14 The plaintiff must "show
that gender is a substantial factor in the discrimination, and that if
the plaintiff 'had been a man she would not have been treated in

9. Id. at 48; L. FARLEY, supra note 1, at 22.
10. L. FARLEY, supra note 1, at 22-23, 25.
11. For the purposes of this article, coworkers include all nonsupervisory per-

sonnel who are equal to or inferior to the victim in job rank or status.
12. See 1 A. LARSON, supra note 3, at § 41.60.
13. 42 U.S.C. § 2000e-2(a)(1) (1976).
14. The question is one of "but for" causation. Barnes v. Costle, 561 F.2d 983,

990 (D.C. Cir. 1977). If the plaintiff would not have been be treated as she was,
except for her gender, then the treatment was because of her sex. Id. This is con-
sistent with the general rule in Title VII litigation. McDonald v. Santa Fe Trail
Transp. Co., 427 U.S. 273, 282 n.10 (1976) (race must be a "but for" cause to violate
Title VII); Rogers v. EEOC, 551 F.2d 456 (D.D.C. 1977) (black plaintiff not entitled to
relief where he would not have been hired for the job in question regardless of his
race). See 3 A. LARSON, supra note ' 2t § 70.00.
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the same manner.' "15

In several early sexual harassment cases, defendants argued
that the harassment of female employees was not gender-based,
either because the harassment could have been directed at males
as well as females, 16 or because the female's adverse treatment on
the job was motivated not by her sex but but her refusal to submit
to the sexual advances.' 7 Although defendants had some initial
success with this argument, the overwhelming majority of courts,
including courts of appeals which have decided sexual harassment
claims, have held that sexual harassment against females is based
at least in part on the plaintiff's gender.18 It now appears well-set-
tled that sexual harassment is harassment on the basis of sex, and
thus within section 703(a) (1), at least where the harassment is not
directed by a bisexual supervisor against both male and female
subordinates. 19

15. Tomkins v. Public Serv. Elec. & Gas. Co., 568 F.2d 1044, 1047 n.4 (3d Cir.
1977) (citations omitted).

16. Corne v. Bausch & Lomb, Inc., 390 F. Supp. 161, 163 (D. Ariz. 1975), vacated,
562 F.2d 55 (9th Cir. 1977).

17. Barnes v. Train, 13 Fair Empl. Prac. Cas. 123, 124 (D.D.C. 1974), rev'd sub
nom. Barnes v. Costle, 561 F.2d 983 (D.C. Cir. 1977); see Tomkins v. Public Serv. Elec
& Gas Co., 422 F. Supp. 553, 556 (D.N.J. 1976), rev'd, 568 F.2d 1044 (3d Cir. 1977).

18. See, e.g., Tomkins v. Public Serv. Elec. & Gas. Co., 568 F.2d 1044, 1047 n.4 (3d
Cir. 1977); Barnes v. Costle, 561 F.2d 983, 990 (D.C. Cir. 1977); Heelan v. Johns-
Manville Corp., 451 F. Supp. 1382, 1388 (D. Colo. 1978). Sexual harassment can be
seen as a barrier to employment opportunities which affects one sex and not the
other. Munford v. James T. Barnes & Co., 441 F. Supp. 459, 465-66 (E.D. Mich. 1977);
Williams v. Saxbe, 413 F. Supp. 654, 659 (D.D.C. 1976), rev'd on other grounds sub
nom. Williams v. Bell, 587 F.2d 1240 (D.C. Cir. 1978), remanded sub nom. Williams v.
Civiletti, 487 F. Supp. 1387 (D.D.C. 1980). See also Note: Sexual Harassment and
Title VII. The Foundation for the Elimination of Sexual Cooperation as an Employ-
ment Condition, 76 MICH. L. REV. 1007, 1019-21 (1978). The author of the note con-
cludes that there is discrimination whenever sexual advances are made to only one
sex. Id. at 1020.

19. Employers have sometimes argued that sexual harassment is not discrimi-
nation on the basis of sex because the harassing supervisor might be a bisexual
whose sexual advances are directed equally at males and females. See, e.g., Tom-
kins v. Public Serv. Elec. & Gas Co., 568 F.2d 1044, 1047 (3d Cir. 1977); Williams v.
Saxbe, 413 F. Supp. 654, 659 n.6 (D.D.C. 1976), rev'd on other grounds sub nom. Wil-
liams v. Bell, 587 F.2d 1240 (D.C. Cir. 1978), remanded sub nom. Williams v. Civiletti,
487 F. Supp. 1387 (D.D.C. 1980). The Williams court acknowledged that it would not
violate Title VII if the superior was bisexual and harassed men and women equally.
413 F. Supp. 654, 659 n.6. Accord, Barnes v. Costle, 561 F.2d 983, 990 n.55 (D.C. Cir.
1977). The defense of bisexuality, while available to the supervisor charged with
harassment, is hardly an attractive alternative, and there are apparently no re-
ported cases where the defense was raised. For a discussion of the bisexual super-
visor problem, see Comment, Title VII: Legal Protection Against Sexual
Harassment, 53 WASH. L. REV. 123, 136-37 (1977). Sexual harassment of a male em-
ployee by a homosexual supervisor can constitute sex discrimination if a female
employee would not have been harassed. Wright v. Methodist Youth Services, 25
Fair Empl. Prac. Cas. 563, 565 (N.D. Ill. 1981).
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B. HARASSMENT AS A TERM OR CONDITION OF EMPLOYMENT

Section 703(a) (1) provides that an employer may not discrimi-
nate "with respect to . . . terms, conditions, or privileges of em-
ployment .... ,"2o Thus, a female plaintiff cannot establish a claim
of sex discrimination unless the acts complained of constitute a
term, condition, or privilege of employment. 21 The plaintiff can
meet this burden by pleading and proving that submission to the
harassment was a job "requirement"22; or, to put it differently, that
the plaintiff suffered some adverse "employment consequences '23

because of the harassment and her refusal to submit. Some courts
have refused to find a term or condition unless the plaintiff estab-
lishes an affirmative company policy of harassment.24 Most courts,
however, have focused not on the sexual advances themselves but
on what transpired after the male superior was rebuffed. In the
typical case, the plaintiff alleges that her job status was made con-
tingent upon her submission to the sexual demands, and that she
suffered adverse job consequences, such as demotion, discharge,
or the like, in retaliation for her refusal to submit. When the fe-
male's continued employment or advancement is contingent upon
her sexual submission, courts have had no trouble finding a term
or condition of employment.25

This judicial approach means that a term or condition of em-
ployment is imposed whenever the rejection of sexual advances
triggers retaliatory actions by the employer. Under this approach,

20. 42 U.S.C. § 2000e-2(a)(1) (1976).
21. In the sexual harassment context, "the words 'term or condition' may be

construed to mean that management decisions as to plaintiffs salary, benefits, pro-
motions, and employment were ultimately conditioned on plaintiffs response to
management's sexual overtures." Walter v. KFGO Radio, 26 Fair Empl. Prac. Cas.
982, 986 (D.N.D. 1981). See also Fisher v. Flynn, 598 F.2d 663, 665 (1st Cir. 1979)
(cause of action dismissed because plaintiff failed to allege a sufficient nexus be-
tween the sexual advances and her termination); Smith v. Rust Engineering Co., 20
Fair Empl. Prac. Cas. 1172, 1173-74 (N.D. Ala. 1978) (cause of action dismissed be-
cause of lack of relation between the sexual advances and the plaintiffs terms and
conditions of employment).

22. Note, Legal Remedies for Employment-Related Sexual Harassment, 64
Mim. L. REV. 151, 154-56 (1979), and cases cited therein.

23. 1 A. LARSON, supra note 3, at § 41.65.
24. See Come v. Bausch & Lomb, Inc., 390 F. Supp. 161, 163 (D. Ariz. 1975), va-

cated, 562 F.2d 55 (9th Cir. 1977); Ludington v. Sambo's Restaurants, Inc., 474 F.
Supp. 480, 483 (E.D. Wis. 1979). Cf. Miller v. Bank of America, 418 F. Supp. 223, 236
(N.D. Cal. 1976), rev'd, 600 F.2d 211, 213 (9th Cir. 1979) (district court relied in part
on explicit company policy against harassment in dismissing complaint; reversed
by Ninth Circuit).

25. See Barnes v. Costle, 561 F.2d 983, 989-90 (D.C. Cir. 1977) (abolition of job);
Tompkins v. Public Serv. Elec. & Gas. Co., 568 F.2d 1044, 1046 (3d Cir. 1977) (denial of
promotion); Heelan v. Johns-Manville Corp., 451 F. Supp. 1382, 1389-90 (D. Colo.
1978) (discharge).
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however, Title VII would apparently not be violated if the plaintiff
suffered no tangible job-related consequences because of her re-
fusal to submit to her supervisor's sexual demands. Several courts
have adopted this position and found no violation of Title VII when
the sexual harassment was unaccompanied by adverse job conse-
quences. 26 An unsettled question, then, is "whether courts will ap-
ply the sexual harassment theory to situations in which frequent
and emotionally disturbing sexual demands are made, but not as a
requirement for promotion or for continued employment. '27

C. HARASSMENT BY A SUPERVISOR As EMPLOYER HARASSMENT

Section 703(a) (1) provides that it is an unlawful employment
practice for an "employer" to discriminate against applicants or
employees on the basis of sex.28 An "employer" is a person who
has at least fifteen employees and who is engaged in an industry
affecting commerce, 29 and includes "any agent of such a person. '30

A particularly troublesome problem in sexual harassment cases
has been to determine the circumstances under which an em-
ployer can be held liable for the action of its supervisory person-
nel.31 In many harassment cases the ultimate dispute is less
factual than legal-the employer does not contest that sexual ad-
vances were made, but argues that the supervisor's actions were
outside the scope of his employment and therefore not imputable
to the employer.

Courts have adopted widely divergent approaches to the prob-
lem of determining employer liability. A few early decisions held

26. See Clark v. World Airways, Inc., 24 Fair Empl. Prac. Cas. 305,307-08 (D.D.C.
1980); Cordes v. County of Yavapai, 17 Fair Empl. Prac. Cas. 1224, 1227, (D. Ariz.
1978); Barnes v, Taln, 13 Fair EmpL Prac. Cas. 123, 124 (D.D.C. 1974), rev'd sub nom.
Barnes v. Costle, 561 F.2d 983, 989-90 (D.C. Cir. 1977). See also cases cited at note 21
supra.

27. Note, Legal Remedies for Employment-Related Sexual Harassment, 64
MiNN. L. REV. 151, 155 (1979). A female worker could suffer harassment by a super-
visor or by coworkers which was emotionally troubling but not accompanied by tan-
gible adverse job consequences. In such cases, the female might be unable to
establish that the harassment was a term or condition or privilege of employment.
Id. But see Parts III and IV itfra.

28. 42 U.S.C. § 2000e-2(a)(1) (1976).
29. 42 U.S.C. § 2000e-(b) (1976).
30. Id.
31. Much of the scholarly writing on sexual harassment deals with this prob-

lem. See 1 A. LARSON, supra note 3, at § 41.63 (1981); Note, Legal Remedies for Em-
ployment-Related Sexual Harassment, 64 MINN. L REV. 151, 157-59 (1979); Note,
Sexual Harassment and Title VII: The Foundation for the Elimination of Sexual
Cooperation as an Employment Condition, 76 MICH. L. REV. 1007, 1025-30 (1978);
Comment, Title VII Legal Protection Against Sexual Harassment, 53 WASH. L.
REV. 123, 138-41 (1977).
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that the employer was not liable unless the sexual harassment was
conducted pursuant to an official company policy. 32 Since no com-
pany has an affirmative policy in favor of sexual harassment, this
approach is the functional equivalent of excluding employers from
liability altogether.33 Some courts,34 and the EEOC in its recent
guidelines on sexual harassment, 35 hold that an employer is vicari-
ously liable for all discriminatory acts of its agents. Under this ap-
proach, an employer remains liable for the harassment of even
low-level supervisors, whether or not upper-management had any
inkling of their conduct.

Most courts appear to adopt a middle position. Some reject
employer liability unless the employer has in some way condoned
or ratified the harassment-for example, by doing nothing to inves-
tigate complaints of harassment.3 6 Other courts consider whether
under the particular facts of the case the employer knew or should
have known of the harassment, thereby permitting an inference
that the employer implicitly ratified the supervisor's actions by not
acting immediately to remedy the discrimination. 37 Notwithstand-
ing these varied approaches, the judicial trend has been to impose
liability on the employer for sexual harassment by even low-level
supervisors.

32. See cases cited at note 24 supra.
33. Heelan v. Johns-Manville Corp., 451 F. Supp. 1382, 1389 (D. Colo. 1978). The

court noted: "It is not necessary for a plaintiff to prove a policy or practice of the
employer endorsing sexual harassment .... To demand that a plaintiff prove a
company-directed policy of sexual discrimination is merely to extend a claim for
relief with one hand and take it away with the other. In no other area of employ-
ment discrimination do the courts require such proof." Id.

34. See Miller v. Bank of America, 600 F.2d 211, 213 (9th Cir. 1979); Barnes v.
Costle, 561 F.2d 983, 992-93 (D.C. Cir. 1977).

35. Guidelines on Discrimination Because of Sex, 29 C.F.R. § 1604.11(c) (1981).
36. See Brown v. City of Guthrie, 22 Fair Empl. Prac. Cas. 1627, 1633 (W.D.,

Okla, 1980); Heelan v. Johns-Manville Corp., 451 F. Supp. 1382, 1390 (D. Colo. 1978);
Munford v. James T. Barnes & Co., 441 F. Supp. 459, 466 (E.D. Mich. 1977).

37. Perhaps the most common approach is exemplified by the Third Circuit's
opinion in Tomkins v. Public Serv. Elec. & Gas Co., 568 F.2d 1044 (3d Cir. 1977). The
court concluded that Title VII is violated when a supervisor harasses an employee
"with the actual or constructive knowledge of the employer ... and the employer
does not take prompt and appropriate remedial action after acquiring such knowl-
edge." Id. at 1048-49. See also Garber v. Saxon Business Products, Inc., 552 F.2d
1032, 1032 (4th Cir. 1977) (cause of action for harassment reinstated when plaintiff
alleged employer policy or acquiescence in supervisor's actions); Price v. Lawnhorn
Furniture Co., 24 Fair Emp. Prac. Cas. 1506, 1507 (N.D. Ala. 1978) (Title VII violated
only if employer knows of the harassment and authorizes or acquiesces in it).
Under this view, an employer may avoid Title VII liability if it acts to remedy the
harassment immediately upon acquiring knowledge of the problem. Cf. Guidelines
on Discrimination Because of Sex, 29 C.F.R. § 1604.11 (d) (1981) (employer liable for
harassment by non-supervisory employees when it "knows or should have known
of the conduct, unless it can show that it took immediate and appropriate corrective
action").
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Although the law of sexual harassment remains unsettled and
beset by a number of doctrinal problems, disputes over theories of
liability should not be permitted to obscure the surprising degree
of harmony among the courts. Title VII went into effect on July 2,
1965;38 the first reported sexual harassment case was not until
1974.39 Four of the first five district courts to consider sexual har-
assment claims rejected the cause of action,4° yet in a little over
five years an extraordinary judicial consensus has emerged. The
overwhelming majority of courts now agree that sexual harass-
ment by supervisors is a gender-based term or condition of em-
ployment. Most agree that the employer can be held liable for
sexual harassment by supervisors even though the harassment
was unauthorized and contrary to company policy. The circuit
courts of appeals which have considered the issue have held or as-
sumed that sexual harassment by supervisors constitutes sex dis-
crimination under Title VI.4 1

Given this emerging consensus on the issue of supervisory
harassment, it can be expected that the focus of litigation will
gradually shift to the issue of coworker harassment. This is so for
several reasons. First, as the law of supervisory harassment ma-
tures and achieves settled form, the attention of litigants, advocacy
groups, and scholars will turn to the unresolved problem of co-
worker harassment. Second, promulgation of the EEOC's sexual
harassment guidelines, which extend to harassment by cowork-
ers,42 will undoubtedly spark interest in the problem. Third, as
employees become more aware of the legal remedies against har-
assment, and the enormity of the problem, 43 they will become

38. Civil Rights Act of 1964, Pub. L. No. 88-352, Title VII, § 716(a), 78 Stat. 266
(1964).

39. Barnes v. Train, 13 Fair Empl. Prac. Cas. 123 (D.D.C. 1974), rev'd sub nom.
Barnes v. Costle, 561 F.2d 983 (D.C. Cir. 1977).

40. See Tomkins v. Public Serv. Elec. & Gas Co., 422 F. Supp. 553, 557 (D.N.J.
1976), rev'd, 568 F.2d 1044 (3d Cir. 1977); Miller v. Bank of America, 418 F. Supp. 233,
236 (N.D. Cal. 1976), rev'd, 600 F.2d 211 (9th Cir. 1979); Come v. Bausch & Lomb, Inc.,
390 F. Supp. 161, 162 (D. Ariz. 1975), vacated, 562 F.2d 55 (9th Cir. 1977); Barnes v.
Train, 13 Fair Empl. Prac. Cas. 123, 124 (D.D.C. 1974); rev'd sub nom. Barnes v.
Costle, 561 F.2d 983 (D.C. Cir. 1977). It should be noted that all but Come were
reversed on appeal and Come itself is of doubtful precedental value because it was
later vacated and because it arose in the same circuit which later issued Miller v.
Bank of America, supra.

41. See Miller v. Bank of America, 600 F.2d 211,213 (9th Cir. 1979); Tompkins v.
Public Serv. Elec. & Gas Co., 568 F.2d 1044, 1048-49 (3d Cir. 1977); Barnes v. Costle,
561 F.2d 983, 993 (D.C. Cir. 1977); Garber v. Saxon Business Products, Inc., 552 F.2d
1032, 1032 (4th Cir. 1977).

42. See 29 C.F.R. § 1604.11 (1981).
43. It appears that coworkers are responsible for a substantial portion of the

sexual harassment in the workplace. See note 7 supra.
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more sensitive to the varied forms job harassment can take.

II. SEXUAL HARASSMENT BY COWORKERS

Whether courts will be receptive to claims of coworker harass-
ment largely depends on whether they are presented with a worka-
ble theory of harassment which comports with the language of
section 703(a) (1). Any such theory must resolve the same
problems faced by the courts when dealing with claims of supervi-
sory harassment. Both the problems and solutions, however, are
considerably more complex when an employee alleges sexual har-
assment by a coworker.

A. HARASSMENT As GENDER-BASED DISCRIMINATION

Sexual harassment by a supervisor does not violate Title VII
unless the harassment is gender-based.4 As discussed above,45

however, this obstacle to liability is easily overcome. It no longer
appears open to serious question that sexual harassment of female
employees is gender-based, at least in part, and therefore consti-
tutes discrimination because of sex. Likewise, this requirement
should pose no problem in cases of coworker harassment. The
source of harassment, supervisor or coworker, is irrelevant to its
sexual nature. In either case the conduct of the harassing party is
motivated at least in part by the gender of the victim, and thus in
either case there is a causal link between the harassment and the
victim's gender. Therefore, the need to establish gender-based dis-
crimination presents no difficulties to fashioning a cause of action
for coworker harassment, as the courts have recognized.4

B. HARASSMENT As A TERM OR CONDrION OF EMPLOYMENT

The second issue in cases of supervisory harassment-the
need to establish a term or condition of employment 47-does pres-
ent a genuine obstacle to liability for claims of coworker harass-
ment. As we have seen,48 courts have focused less on the acts of
harassment than on the adverse job consequences which followed
the female's refusal to submit. If job security or advancement is in
effect made contingent upon sexual acquiescence, the sexual ad-
vances are a job requirement, or, in the language of Title VII, a

44. See text accompanying notes 13-19 supra.
45. Id.
46. See Continental Can Co. v. State, 22 Fair Empl. Prac. Cas. 1808, 1814-15

(Minn. 1980).
47. See text accompanying notes 20-27 supra.
48. See text at note 25 supra.
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term or condition of employment. If, however, there is a term or
condition of employment only when sexual submission is a prereq-
uisite to job security or advancement, then coworker harassment
apparently falls outside the statutory language. In such cases,
there will normally be no tangible adverse response by the em-
ployer to the female's refusal to submit to her coworker's de-
mands. Since her refusal does not lead to discharge or demotion
or the like, it is difficult to conclude that capitulation to the sexual
demands was a condition of her employment. Thus, a workable
approach to coworker harassment must establish the circum-
stances under which such harassment can be deemed a term or
condition of employment.

C. HARASSMENT By A COWORKER As EMPLOYER HARASSMENT

The third issue in cases of supervisory harassment-the need
to impute the harassment to the employer 49-also raises a formi-
dable barrier to efforts to bring coworker harassment within Title
VII. The statute is violated only when an employer or its agents
act discriminatorily, but, by definition, harassment by coworkers is
harassment by nonsupervisory employees who are not the agents
of the employer.50 Thus the employer has not imposed a term or
condition which discriminates against female employees because
of their sex. The plaintiff who seeks to challenge coworker harass-
ment under Title VII faces the challenge of fashioning' a theory of
employer liability for acts which themselves are not attributable to
the employer.

In sum, coworker harassment will not violate Title VII unless
it can be shown that the harassment is a term or condition of em-
ployment imposed upon the employee by the employer or its
agents. The remainder of this article will address this problem and
propose a theory of coworker harassment consistent with the stat-
utory requirements of Title VII and the developing caselaw.

IM. THE WORKING CONDITIONS THEORY
OF DISCRIMINATION

Sexual harassment by coworkers can be viewed as part of a
broader problem of employment discrimination, the harassment of
employees by coworkers on the basis of any of the prohibited crite-

49. See text accompanying notes 28-37 supra.
50. Guyette v. Stauffer Chemical Co., 26 Fair EmpL Prac. Cas. 634, 637 (D.N.J.

1981).
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ria enumerated in Title VII.51 Harassment because of an em-
ployee's race, color, religion, sex, or natural origin raise similar
questions and demand similar solutions. The EEOC and courts
have developed an approach to nonsexual harassment by cowork-
ers, referred to here as the working conditions theory, which pro-
vides ground rules for determining when an employer will be
liable for the harassment. As will be shown, this working condi-
tions theory is equally applicable to cases of sexual harassment by
coworkers.

A. THE EEOC's WORKING CONDITIONS THEORY

The EEOC has long taken the position that job harassment
based on race, color, religion, sex, or national origin violates Title
VII. The EEOC holds 52 that an employer is liable for all harass-
ment by its supervisors and agents. 53 A wide variety of acts by
supervisors have been held to violate Title VII, such as: treating
black employees more harshly or disciplining them more severely
than whites;54 assigning blacks or Hispanics to perform the most
burdensome tasks;55 insulting black employees by calling them
"niggers" or using other derogatory language;56 making racial or
ethnic jokes;57 prostlytizing on the job or forcing employees to at-
tend religious meetings;58 requiring blacks to use exaggerated
courtesy when addressing white supervisors or white coworkers;59

and calling black females "girls. '60

51. Title VII forbids employment discrimination because of an individual's
race, color, religion, sex, or national origin. 42 U.S.C. § 2000e-2 (1976).

52. In adjudicating claims of discrimination, the EEOC determines whether
there is reasonable cause to believe that Title VII has been violated. 42 U.S.C.
§ 2000e-5(b) (1976).

53. EEOC Dec. No. 71.1442, 3 Fair Empl. Prac. Cas. 493, 494 (1971); EEOC Dec.
No. 71-909, 3 Fair Empl. Cas. 269, 269 (1970).

54. EEOC Dec. No. 72-0661, 4 Fair EmpL Prac. Cas. 440, 440-41 (1971); EEOC
Dec. No. 71-1442, 3 Fair Empl. Prac. Cas.. 493, 494 (1971).

55. EEOC Dec. No. YSF 9-061, 1 Fair Empl. Prac. Cas. 912, 913 (1969).
56. EEOC Dec. No. 72-0957, 4 Fair Empl. Prac. Cas. 837, 838 (1972); EEOC Dec.

No. 72.0779, 4 Fair Empl. Prac. Cas. 317, 318 (1971); EEOC Dec. No. 71-2598, 4 Fair
Empl. Prac. Cas. 21, 22 (1971); EEOC Dec. No. 71-1677, 3 Fair Empl. Prac. Cas. 1242,
1243 (1971); EEOC Dec. No. 71-909, 3 Fair Empl. Prac. Cas. 269, 269 (1970); EEOC
Dec. No. 71-720, 3 Fair Empl. Prac. Cas. 142, 142 (1970).

57. EEOC Dec. No. 72-0957, 4 Fair Empl. Prac. Cas. 837, 838 (1972).
58. EEOC Dec. No. 72-1114, 4 Fair EmpL Prac. Cas. 842, 843 (1972); EEOC Dec.

No. 72-0528, 4 Fair Empl. Prac. Cas. 434, 434-35 (1971).
59. EEOC Dec. No. 71-2042, 3 Fair Empl. Prac. Cas. 1102, 1103 (1971); EEOC

Dec. No. 71-32, 2 Fair Empl. Prac. Cas. 866, 866 (1970).
60. EEOC Dec. No. 72-0679, 4 Fair Empl. Prac. Cas. 441, 442 (1971). The em-

ployer violates Title VII even if white employees are called "girls" with equal fre-
quency, because of the "repellant historical images" the term evokes in blacks. Id.
at 442.
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Even a single act of harassment-a single racial epithet, for ex-
ample-has been held to violate Title VII.61 It is no defense that an
employee harassed by a low-level supervisor failed to complain to
upper-level management. 62 It is no defense that the offensive ac-
tions were intended as a "joke."63 If the aggrieved employee felt
insulted or intimidated, Title VII has been violated.64 In short, the
EEOC adopts a strict liability approach to supervisory harass-
ment. In the EEOC's view, an employer may not tolerate any ra-
cial or ethnic or religious or sexual harassment of its employees by
its supervisors. 65

The EEOC has necessarily adopted a different approach to
harassment by nonsupervisory coworkers. Since the employer or
its agents are not directly involved in the harassment, there is no
justification for imposing a rule of vicarious liability on the em-
ployer. Instead, the EEOC espouses a general employer duty to
maintain a workplace free of employee insult, intimidation, and
harassment, and obligates an employer to take reasonable steps to
maintain an uncontaminated work environment. 66 Under this
theory, the employer is not liable for employee harassment per se;
it is liable because its response to the harassment reveals a will-
ingness to condone the mistreatment. It is the failure to take
whatever reasonable steps are necessary to maintain an atmos-
phere free of harassment which violates Title VII. 67 In the words
of the EEOC:

Title VII requires an employer to maintain an atmosphere
free of racial and ethnic intimidation and insult. That re-
quirement includes positive action where positive action is
necessary to redress or eliminate employee or supervisory

61. EEOC Dec. No. 72-0957, 4 Fair Empl. Prac. Cas. 837, 838 (1972); EEOC Dec.
No. 72-0779, 4 Fair Empl. Prac. Cas. 317, 318 (1971).

62. EEOC Dec. No. 72-1114, 4 Fair Empl. Prac. Cas. 842, 842-43 (1972).
63. EEOC Dec. No. 72-0957, 4 Fair Empl. Prac. Cas. 837, 837 (1972).
64. EEOC. Dec. No. 72-1704, 4 Fair Empl. Prac. Cas. 1057, 1057 (1972); EEOC

Dec. No. 72-1114, 4 Fair Empl. Prac. Cas. 842, 843 (1972). The employer is liable even
if it tolerates ethnic jokes directed at a hypersensitive employee. EEOC Dec. No.
CL 68-12-431 EU, 2 Fair Empl. Prac. Cas. 295, 295 (undated).

65. See cases cited at notes 53-64 supra.
66. See, e.g., EEOC Dec. No. 74-25, 10 Fair Empl. Prac. Cas. 260, 265 (1973);

EEOC Dec. No. 74-05,6 Fair Empl. Prac. Cas. 834, 834 (1973); EEOC Dec. No. 72-1704,
4 Fair EmpL. Prac. Cas. 1057, 1060 (1972); EEOC Dec. No. 71-909, 3 Fair Empl. Prac.
Cas. 269, 269 (1970); EEOC Dec. No. CL 68-12-431 EU, 2 Fair Empl. Prac. Cas. 295, 295
(undated); EEOC Dec. No. YSF 9-108, 1 Fair EmpL Prac. Cas. 922, 922 (1969); EEOC
Dec. No. YME 9-068, 1 Fair EmpL Prac. Cas. 913, 914 (1969); EEOC Dec. No. YSF 9-
061, 1 Fair Empl. Prac. Cas. 912, 913 (1969). Of course, an employer's failure to main-
tain a workplace free of harassment also violates Title VII if a supervisor is the
source of the harassment. EEOC Dec. No. 72-1561, 4 Fair Empl. Prac. Cas. 852, 852
(1972); EEOC Dec. No. 71-909, 3 Fair Empl. Prac. Cas. 269, 269 (1970).

67. See cases cited at note 66 supra.
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intimidation.... [W] e conclude that the company's fail-
ure to take reasonable steps to eliminate such actions or to
remedy their effects discriminates against Charging Par-
ties and other Negroes and Spanish surnamed Americans
because of their race and national origin respectively,
within the meaning of the Act.68

The EEOC has found reasonable cause to believe Title VII was
violated when an employer, learning of racial harassment by co-
workers, transferred or demoted or discharged the victim. 69 It has
found employer liability when the employer tolerated racial jokes
or epithets,70 when the employer permitted restroom graffiti of a
racial nature,71 when the employer knew of the harassment but in-
vestigated the problem perfunctorily or not at all, 7 2 and when the
employer knew the identity of the perpetrator but imposed no
discipline.

73

The EEOC decisions are generally brief and devoid of rea-
soned elaboration. They treat superficially rather than systemati-
cally the major doctrinal problems we have identified: whether
coworker harassment is a term or condition of employment which
is imposed by the employer. The influential and oft-cited case of
Rogers v. EEOC,74 however, elucidates the theoretical underpin-
nings of the working conditions theory, and demonstrates that the
EEOC approach is consistent with the requirements of section
703(a) (1).

In Rogers, a Spanish-surnamed employee brought a Title VII
action against her former employer, an optician company, alleging
national origin discrimination because it segregated its patients by
national origin.75 The lower court refused to grant the EEOC ac-
cess to patient data because it found that the plaintiff was not an

68. EEOC Dec. No. 72-1561, 4 Fair Empl. Prac. Cas. 852, 852 (1972).
69. EEOC. Dec. No. 72-0621, 4 Fair Empl. Prac. Cas. 312, 313 (1971); EEOC Dec.

No. 7061, 2 Fair Empl. Prac. Cas. 167, 168 (1969); EEOC Dec. No. YSF 9-108, 1 Fair
Empl. Prac. Cas. 922, 922 (1969).

70. EEOC Dec. No. 74-05, 6 Fair Empl. Prac. Cas. 834, 834 (1973); EEOC. Dec.
No. 72-1704, 4 Fair Empl. Prac. Cas. 1057, 1060 (1972); EEOC Dec. No. 72-1561, 4 Fair
Empl. Prac. Cas. 852, 852 (1972).

71. EEOC Dec. No. 72-1561, 4 Fair Empl. Prac. Cas. 852, 852 (1972).
72. EEOC Dec. No. 74-05,6 Fair Empl. Prac. Cas. 834, 834 (1973); EEOC Dec. No.

72-1561,4 Fair Empl. Prac. Cas. 852, 852 (1972); see EEOC Dec. No. CL 68-12-431 EU, 2
Fair Empl. Prac. Cas. 295, 295 (undated).

73. EEOC Dec. No. 72-0621, 4 Fair Empl. Prac. Cas. 312, 312 (1971).
74. 454 F.2d 234 (5th Cir. 1971), cert. denied, 406 U.S. 957 (1972).
75. Id. at 236.
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individual "aggrieved" 76 by the alleged discrimination. 77 The Fifth
Circuit reversed.78 Judge Goldberg concluded that employees'
psychological as well as economic fringe benefits are protected by
Title VII.79 According to Judge Goldberg, "the phrase 'terms, con-
ditions, or privileges of employment' in section 703 is an expansive
concept which sweeps within its protective ambit the practice of
creating a working environment heavily charged with ethnic or ra-
cial discrimination. ' 80 Judge Goldberg recognized, however, that
employer liability is not absolute, rejecting the argument that Title
VII is violated whenever there have been isolated acts of
harassment:

I do not wish to be interpreted as holding that an em-
ployer's mere utterance of an ethnic or racial epithet
which engenders offensive feelings in an employee falls
within the proscription of Section 703. But by the same
token I am simply not willing to hold that a discriminatory
atmosphere could under no set of circumstances ever con-
stitute an unlawful employment practice. One can readily
envision working environments so heavily polluted with
discrimination as to destroy completely the emotional and
psychological stability of minority group workers, and I
think Section 703 of Title VII was aimed at the eradication
of such noxious practices.81

Judge Goldberg's opinion is extremely significant for its
awareness that Title VII should be construed to extend not only to
the obvious forms of discriminatory treatment, such as discharges,
denials of promotion, or unfair rates of pay, but also to the more
subtle intricacies of the employment relationship.82 If an em-

76. A charge of discrimination under Title VII may be filed with the EEOC "by
or on behalf of a person claiming to be aggrieved, or by a member of the Commis-
sion." 42 U.S.C. § 2000e-5(b) (1976). The EEOC and courts have liberally construed
the requirement of an aggrieved party. See 2 A. LARSON, supra note 3, at § 48.30
(1981).

77. 454 F.2d at 237.
78. Id. at 241. Although the Fifth Circuit reversed the lower court, only Judge

Goldberg concluded that the segregation of patients by national origin could violate
Title VII because of its psychological effects on employees. Id. at 237-41. Judge
Godbold concurred in the result but interpreted the case as involving the em-
ployer's refusal to let the Spanish-surnamed plaintiff have contact with white pa-
tients, which constituted a discriminatory condition of employment. This was the
interpretation urged upon the court by the EEOC. Id. at 241. Judge Roney dis-
sented. Id. at 243-48.

79. Id. at 238.
80. Id.
81. Id.
82. See id. As Judge Goldberg explained:
Time was when employment discrimination tended to be viewed as a series
of isolated and distinguishable events, manifesting itself, for example, in an
employer's practices of hiring, firing, and promoting. But today employ-
ment discrimination is a far more complex and pervasive phenomenon, as
the nuances and subtleties of discriminatory employment practices are no
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ployee is forced to work in an atmosphere in which intimidation
and insult and harassment are commonplace, then in effect the
employer is imposing a term or condition of employment. Judge
Goldberg's articulate opinion provides well-reasoned support for
the EEOC's working conditions theory.

Although Rogers is frequently cited in support of the working
conditions theory of discrimination, it should be noted that Judge
Goldberg's decision is not without limits. Most importantly, Judge
Goldberg's language seems to provide little protection for employ-
ees who suffer isolated instances of harassment, or even for those
who suffer severe and repeated harassment while maintaining
their "emotional and psychological stability. '83 The unanswered
question, to be discussed below, is the level and frequency of har-
assment necessary before a Title VII violation can be found.

The working conditions theory provides a mechanism for
bringing claims of coworker harassment within Title VII. It does
so by surmounting the barriers to the claim inherent in the lan-
guage of Title VII. There is no violation of section 703(a) (1) unless
there is a discriminatory term or condition of employment which is
imposed by the employer. The condition of employment require-
ment is satisfied because work conditions are held to extend be-
yond work rules and economic fringes to include "psychological"
fringes such as the work environment. An atmosphere permeated
by coworker harassment, insult, or intimidation is an adverse term
or condition of employment. If the atmosphere is contaminated by
sexual harassment, then there is a term or condition of sexual dis-
crimination. The requirement of employer action is satisfied be-
cause the employer's toleration of the harassment is in effect the
equivalent of actively imposing a discriminatory condition of em-
ployment. Under this approach, the employer can be held liable
under Title VII for failing to take steps to prevent and correct co-
worker harassment.

B. THE EEOC's SEXUAL HARASSMENT GUIDELINES 84

Although the EEOC cases have dealt with nonsexual harass-

longer confined to bread and butter issues. As wages and hours of employ-
ment take subordinate roles in management-labor relationships, the mod-
em employee makes ever-increasing demands in the nature of intangible
fringe benefits.

454 F.2d at 238.
83. See id. Some courts have refused to find a violation of Title VII for isolated

incidents of harassment, even if perpetrated by a supervisor. See Cariddi v. Kansas
City Chiefs Football Club, Inc., 568 F.2d 87, 88 (8th Cir. 1977) (ethnic slurs by super-
visor could be so "excessive and opprobrious" as to violate Title VII, but not when
ethnic comments were part of casual conversation); Winfrey v. Metropolitan Utili-
ties District, 467 F. Supp. 56, 60 (D. Neb. 1979) (following Cariddi).

84. The principles set forth in the EEOC's sexual harassment guidelines also
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ment by coworkers, there is no doubt that the EEOC's working
conditions theory is equally applicable to cases of sexual harass-
ment. Indeed, the EEOC's recent guidelines on sexual harass-
ment 85 elaborate and codify this approach. According to the
guidelines, sexual harassment violates Title VII when "such con-
duct has the purpose or effect of unreasonably interfering with an
individual's work performance or creating an intimidating, hostile,
or offensive working environment. '8 6 Whether conduct constitutes
sexual harassment is to be determined on a case-by-case basis, in
light of all the circumstances, such as the nature of the advances
and the context in which the incidents occurred.87

The guidelines hold an employer strictly liable for the sexual
harassment by its agents and supervisory employees, whether or
not the employer knew or should have known of the conduct.88 In
cases of coworker harassment, however, the employer is liable
when it knows or should have known of the conduct, unless it can
show that it took "immediate and appropriate corrective action."89

Thus the guidelines recognize that an employer is liable for co-
worker harassment not because the coworkers' acts are attributa-
ble to the employer, but because the employer in effect condones
the harassment by failing to take reasonable steps to maintain a
workplace free of harassment. Only when the employer knows (or
should have known) of the harassment is it obligated to take posi-
tive measures to remedy the problem. The failure to take remedial
action is the imposition of a discriminatory term or condition of
employment upon female employees.

The guidelines are consistent with the working conditions the-
ory as expressed in EEOC decisions.90 The primary value of the

apply to harassment because of race, color, religion, or national origin. Guidelines
on Discrimination Because of Sex, 29 C.F.R. § 1604.11(a)* (1981).

85. 29 C.F.R. § 1604.11 (1981). The Supreme Court has declared that EEOC
guidelines, are entitled to "great deference" by the courts. Griggs v. Duke Power
Co., 401 U.S. 4240 433-34 (1971). Cf. General Electric Co. v. Gilbert, 429 U.S. 125, 140-
45 (1976) (EEOC guideline not entitled to deference when it contradicts earlier po-
sition of the EEOC and conflicts with other indicia of the statute's proper
interpretation).

86. 29 C.F.R. § 1604.11(a) (1981). Alternatively, harassment violates Title VII
when submission to the harassment "is made either explicitly or implicitly a term
or condition of an individual's employment" or "is used as the basis for employ-
ment decisions affecting such individual ... " Id.

87. Id. at § 1604.11(b).
88. Id. at § 1604.11(c).
89. Id. at § 1604.11(d).
90. The guidelines require "appropriate corrective action," 29 C.F.R.

§ 1604.11(d) (1981), while the EEOC decisions speak of "reasonable" action and
"positive" steps. See text accompanying notes 66-68 supra. This appears to be a
change without substantive significance. The terms "reasonable" and "appropri-
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guidelines is that they systematize the EEOC approach and pro-
vide a mechanism for identifying and resolving claims of coworker
harassment. Under the guidelines, there are three prerequisites to
a finding of employer liability for coworker harassment. First, the
harassment must have the purpose or effect of unreasonably inter-
fering with the female employee's work performance or creating
an offensive work environment. Second, the employer must know
(or should have known) of the harassment. Third, the employer
must fail to take appropriate steps to remedy the harassment. If
these conditions are met, the employer will violate section
703(a) (1), because the employer has imposed a term or condition
of employment-working in an atmosphere of coworker harass-
ment-upon its female and not its male employees.

C. THE JUDICIAL RESPONSE TO THE WORKING CONDITIONS
THEORY

Several courts have applied the working conditions theory to
cases of racial or ethnic harassment by coworkers. These courts
accept the view that an employer violates Title VII if it knows (or
should have known) of such harassment and fails to take reason-
able steps to remedy the problem.91 Although courts have not
been reluctant to recognize the working conditions theory, on the
whole plaintiffs alleging coworker harassment have fared poorly,
usually because of problems of proof. In some cases the plaintiff
could not prove that the employer knew (or should have known) of
the harassment. 92 In numerous cases the harassment was termed
insignificant, infrequent, or isolated.93 For example, in Cariddi v.

ate" will be used interchangeably in this article when discussing the EEOC
position.

91. See DeGrace v. Rumsfeld, 614 F.2d 796, 803-04 (1st Cir. 1980) (employer may
not permit an employee to be subjected to racial harassment by coworkers); Friend
v. Leidinger, 446 F. Supp. 361, 382-83 (E.D. Va. 1977), aOrd, 588 F.2d 61 (4th Cir. 1978).
The district court in Friend stated: "With respect to incidents of racial bigotry or
harassment by a worker's fellow employees, there is ample authority that where
the employer has not authorized the harassment and has acted to prevent and cor-
rect the problem when it became aware of the problem, the employer cannot be
held liable." Id. at 382. See also cases cited at notes 92-97 infra.

92. Higgins v. Gates Rubber Co., 578 F.2d 281, 283 (10th Cir. 1978); Dickerson v.
United States Steel Corp., 439 F. Supp. 55, 75 (E.D. Pa. 1977).

93. Johnson v. Bunny Bread Co., 25 Fair EmpL Prac. Cas. 1326, 1332 (8th Cir.
1981); Friend v. Leidinger, 446 F. Supp. 361, 382 (E.D. Va. 1977), q'd, 588 F.2d 61 (4th
Cir. 1978); Younger v. Glamorgan Pipe & Foundry Co., 418 F. Supp. 743, 756 (W.D.
Va. 1976), remanded on other grounds, 561 F.2d 563 (4th Cir. 1977); Fekete v. United
States Steel Corp., 353 F. Supp. 1177, 1186 (W.D. Pa. 1973); Duhon v. Goodyear Tire &
Rubber Co., 8 Fair Empl. Prac. Cas. 502, 506 (E.D. Tex. 1972), vacated, 494 F.2d 817
(5th Cir. 1974). As one court has explained: "Racial comments that are merely part
of casual conversation .. . are accidental, or are sporadic do not trigger Title VI's

19821,
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Kansas City Chiefs Football Club,94 a supervisor had referred to
the Italian-American plaintiff as a "dago" and to other Italian-
American employees as the "Mafia. ' 95 Although acknowledging
that derogatory comments could constitute a violation of Title VII,
the Eighth Circuit upheld the lower court finding that the deroga-
tory ethnic comments "were part of casual conversation and did
not rise to the level necessary to constitute a violation of Title
VII."996

Another stumbling block for plaintiffs in working conditions
cases has been the difficulty of proving that the employer con-
doned the harassment.97 For example, in Bell v. St. Regis Paper
Co.,98 the plaintiff had suffered harassment by coworkers because
of her interracial marriage. 99 According to the court, the employer
would be liable for these acts if it "permitted or condoned the har-
assment."'100 The evidence established that notices of the com-
pany's policy against harassment had been posted; meetings had
been held with the plaintiff and the alleged perpetrators of the har-
assment; warnings had been given; and the plaintiff had been
transferred, apparently with her consent, to another shift.1°1 The
court concluded that the employer had done everything which
could reasonably be expected to deal with the harassment. 102

Courts have been quick to point out that no employer can
guarantee its employees a workplace free of all insult and harass-
ment. 03 Although an employer must do what it can to eliminate

sanctions." EEOC v. Murphy Motor Freight Lines, Inc., 22 Fair Empl. Prac. Cas. 892,
895 (D. Minn. 1980).

94. 568 F.2d 87 (8th Cir. 1977).
95. Id. at 88.
96. Id.
97. Numerous courts have concluded that the employer was not liable for the

harassment because it acted reasonably or appropriately to combat the harass-
ment. See DeGrace v. Rumsfeld, 614 F.2d 796, 805 (1st Cir. 1980); Friend v. Leid-
inger, 446 F. Supp. 361, 382 (E.D. Va. 1977), aDd, 588 F.2d 61 (4th Cir. 1978); Bell v. St.
Regis Paper Co., 425 F. Supp. 1126, 1137 (N.D. Ohio 1976); Howard v. National Cash
Register Co., 388 F. Supp. 603, 606 (S.D. Ohio 1975); Marlowe v. General Motors
Corp., 11 Fair Empl. Prac. Cas. 1357, 1359 (E.D. Mich. 1975).

98. 425 F. Supp. 1126 (N.D. Ohio 1976).
99. Id. at 1136-37.

100. Id. at 1137.
101. Id.
102. Id.
103. See McCellan v. Dayton Tire & Rubber Co., 16 Fair Empl. Prac. Cas. 1216,

1218 (S.D. Ohio 1975). The court stated:
The realities of life are such that blacks in a factory situation are con-
fronted with indifference, disregard, and even overt dislike. We do not read
Title VII, however, as a guarantee that no black will meet a fellow employee
who has an unreasoned and emotional dislike of blacks. So long as a black
receives equal treatment and so long as such activity is neither ignored nor
condoned by management and so long as a black receives equal treatment

[Vol. 15
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harassment, it is not required to discharge all "Archie Bunkers" in
its employ.104 Only in a handful of cases, where the harassment
was severe and long lasting and where management knew but did
nothing or next to nothing, have employers been held liable for
harassment by nonsupervisory employees. 10 5

The recent case of EEOC v. Murphy Motor Freight Lines,
Inc.,106 contains a detailed analysis of the working conditions the-
ory. In that case the EEOC alleged that the employer had permit-
ted the harassment of black employees on account of their race.
The evidence established numerous incidents of racial harassment
over a lengthy period of time.10 7 Although there was some involve-
ment by low-level supervisors as well as coworkers, the court re-
jected the notion that supervisors must actively participate in the
harassment to make out a violation of Title VII.1 °8 Instead, it re-
viewed the prior case law and concluded that a working conditions
violation would be made out if two requirements werei satisfied.
First, there must have been more than a few isolated incidents of
harassment. Accidental or sporadic harassment is insufficient.
Second, the employer must have failed to take reasonable steps to

in working conditions, salary, and promotion, the requirements of Title VII
have been met.

Id. See Friend v. Leidinger, 446 F. Supp. 361, 384 (E.D. Va. 1977), afd, 588 F.2d 61
(4th Cir. 1978), where the court said: "[dIefendants cannot be faulted for failing to
create a perfect world." Id.

104. Howard v. National Cash Register Co., 388 F. Supp. 603, 606 (S.D. Ohio
1975).

105. See EEOC v. Murphy Motor Freight Lines, Inc., 22 Fair Empl. Prac. Cas. 892
(D. Minn. 1980) (discussed in text accompanying notes 106-15 infra); United States
v. Buffalo, 457 F. Supp. 612, 635 (W.D.N.Y. 1978) (numerous incidents of racial slurs
and harassment, the openness with which harassment occurred, and the seemingly
indifferent response of police department, established violation of Title VII).

Cf. Anderson v. Methodist-Evangelical Hospital, Inc., 4 Fair Empl. Prac. Cas.
33, 35 (W.D. Ky. 1971), affid, 464 F.2d 723 (6th Cir. 1972), where the discharge of a
black employee was held to violate Title VII when the employer based its decision
on reports received from employees, some of whom were racially prejudiced. The
court stated:

Though in reason and justice no employer can be held to answer for the
personal mental intent of its employees to resort to racial prejudice; it
must, however, stand answerable for notice of racial mistreatment when
allowing an unfair discharge to result. When warning of the possible exist-
ence of such an anathema arises, it is not exonerating excuse from partici-
pating fault to wash one's hands like Pilate and simultaneously bleat of
piety."

Id. at 35.
106. 22 Fair Empl. Prac. Cas. 892 (D. Minn. 1980).
107. The harassment by coworkers included racial slurs and epithets, graffiti on

doors and bulletin boards, refusals to sit near black employees at lunch, threats,
references to the KKICK, and the slashing of a black employee's tires. Id. at 895.

108. Id. at 896.

1982)
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prevent the harassment.10 9 The court summarized the working
conditions theory in a simple test reminiscent of the EEOC guide-
lines: "If management knows or should know of incidents of racial
harassment that are more than sporadic, it has a responsibility to
take reasonable affirmative steps to eliminate such incidents."" 0

Since the employer in Murphy knew of numerous instances of
racial harassment but did not take reasonable measures to remedy
the problem-allegedly because to do so would have stirred up
more racial animosity-the employer violated Title VII. l '

The Murphy test is nearly identical to the EEOC's codification
of the working conditions theory contained in its guidelines on sex-
ual harassment." 2 Under both theories, as well as Judge
Goldberg's seminal opinion in Rogers,"3 an employer is not re-
sponsible for all coworker harassment." 4 The employer, however,
must take remedial measures when it knows (or should have
known) of a substantial amount of harassment."5

Several sexual harassment cases have applied the working
conditions theory. Most of the cases involve supervisory harass-
ment, so they do not treat the question whether employer tolera-
tion of coworker harassment constitutes an act of the employer as

109. Id. at 895-96.
110. Id. at 896.
111. Id. The court stated:

Apparently no clear company policy against racial discrimination or har-
assment existed. Some of the witnesses at trial remembered that racial
epithets had been discussed at a safety or union meeting, but their memo-
ries concerning the nature of the meeting, when it took place, or what was
discussed were hazy. Murphy's management and supervisors were quies-
cent in promoting good race relations.

Id.
112. See 29 C.F.R. § 1604.11 (1981). See also text accompanying notes 85-90

supra.
113. 454 F.2d 234 (5th Cir. 1971).
114. Id. at 238.
115. The amount of harassment necessary to trigger an employer's duty to act is

not clearly defined by the guidelines or the Murphy court. The guidelines speak of
harassment which has the purpose or effect of unreasonably interfering with work
performance or creating an offensive work environment. 29 C.F.R. § 1604.11(a)
(1981). Literally, an employer could violate the guidelines if it failed to take appro-
priate measures to deal with coworkers, whose purpose, although unrealized, was
to intimidate female employees. This appears contrary to the language of section
703(a) (1), which states that Title VII is violated if an employer imposes a discrimi-
natory term or condition of employment on an employee because of his or her sex.
42 U.S.C. § 2000e-2(a) (1) (1976). The EEOC and judicial decisions applying the
working conditions theory, however, leave no doubt that there must be an offensive
work environment before a violation of Title VII will be found. See Part HI passim.
Murphy requires that the harassment be more than isolated or sporadic. 22 Fair
Empl. Prac. Cas. at 895. The question of how much harassment is necessary before
an employer must take remedial measures will be discussed in detail in Part IV
infra.
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required by Title VII. Nevertheless, they are extremely significant,
because they provide strong support for the proposition that a
working atmosphere contaminated by sexual harassment is a term
or condition of employment.

For example, in Brown v. City of Guthrie,116 a female police
clerk suffered sexual harassment by her shift commander.11 7 Al-
though the case involved supervisory rather than coworker harass-
ment, the plaintiff proceeded under the working conditions theory,
alleging that the harassment created an intimidating and hostile
work environment. 118 Applying the EEOC guidelines on sexual
harassment, the court noted that the "exact quantum of harass-
ment necessary to trigger the protection of Title VII is not
clear."119 The court agreed with Judge Goldberg's opinion in Rog-
ers that a single racial or sexual utterance may not violate Title
VII, but found that the "quantum and form" of harassment suf-
fered by the plaintiff in this case did establish a violation under the
working conditions theory.120

The most important decision to date applying the working con-
ditions theory to sexual harassment is Bundy v. Jackson.'21 In
Bundy the Court of Appeals for the District of Columbia held that
an employer violates Title VII when it condones a discriminatory
work environment, even if the complaining employee has not suf-
fered any loss of tangible job benefits. 122

Sandra Bundy was employed by the District of Columbia De-
partment of Corrections. She received and rejected numerous sex-
ual propositions from fellow employees and supervisors. 123 When
she complained about the harassment to her superiors, they not
only failed to investigate or take seriously her complaints, but also
joined in the sexual harassment. 124 The harassment was so perva-

116. 22 Fair Empl. Prac. Cas. 1627 (W.D. Okla. 1980).
117. Id. at 1631.
118. Id. at 1631-32.
119. Id. at 1632.
120. Id. at 1632-33. On at least two occasions the plaintiff's supervisor asked her

to take off her clothes. Id. at 1629. He accosted her with pictures of nude women
and asked her to compare herself with the pictures. Id. When the plaintiff per-
formed a search of a female prisoner, her actions were videotaped and the com-
mander played back the tape for many days thereafter, commenting on the physical
attributes of the prisoner. Id. He made lewd gestures and also forced her to per-
form "make work." Id.

121. 641 F.2d 934 (D.C. Cir. 1981).
122. Id. at 943-44.
123. Id. at 938-41.
124. Id. at 940. Bundy was first propositioned by a coworker who later became

Director of the Department. Id. at 939. She was also harassed by two of her super-
visors. The first asked her to spend time with him at his apartment looking at books
and pictures, and questioned her about her sexual proclivities. Id. at 939-40. The
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sive that the lower court found "the making of improper sexual ad-
vances to female employees [was] standard operating procedure, a
fact of life, a normal condition of employment .... ,,125 Neverthe-
less, the lower court dismissed Bundy's complaint because she
had suffered no lost benefits or identifiable adverse job
consequences.

126

The court of appeals had no difficulty concluding that Bundy
had suffered discrimination because of her sex. 127 Likewise, the
court concluded that the acts of Bundy's supervisors were the acts
of her employer. 28 Having determined that the employer had dis-
criminated against Bundy because of her sex, the court confronted
"the novel question" whether the harassment suffered by Bundy
was discrimination in the terms or conditions of her employ-
ment.129 Bundy's claim was that the terms or conditions of em-
ployment include the work environment. She argued "that the
sexually stereotyped insults and demeaning propositions to which
she was indisputably subjected and which caused her anxiety and
debilitation... illegally poisoned that environment."'130

Adopting the working conditions theory of Rogers and other
cases, the court concluded that sexual harassment can constitute a
term or condition of employment even when the complaining fe-
male has not suffered any loss of tangible job benefits. Thus Title
VII is violated if an employer creates or condones a discriminatory
work environment. 13 ' Although acknowledging that casual or iso-
lated incidents of harassment, such as a few racial slurs, will not
violate Title VII, the court concluded that Sandra Bundy had been
forced to work under a discriminatory condition of employment. 32

The court also found strong practical reasons for its conclu-
sion. Unless a female employee can protest sexually discrimina-

second supervisor also made sexual advances and asked Bundy to join him at a
motel on a trip to the Bahamas. Id. at 940. When Bundy complained to the man
who supervised her two immediate supervisors, he told her that "any man in his
right mind would want to rape you," and asked her to join him for sex in his apart-
ment. Id. There was evidence that other females were also harassed. Id. at 940 n.3.
The entire incredible history is recounted in the lower court's opinion. 19 Fair
Empl. Prac. Cas. 828 (D.D.C. 1979).

125. 19 Fair Empl. Prac. Cas. at 831.
126. Id. at 832. Bundy also alleged that she was not promoted when eligible

because of her resistance to the sexual harassment. The lower court dismissed this
claim. Id. The court of appeals remanded the promotion claim because of the dis-
trict court's failure to allocate properly the burden of proof. 641 F.2d at 953.

127. 641 F.2d at 943.
128. Id.
129. Id.
130. Id. at 944.
131. Id. at 943-44.
132. Id. at 946.
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tory work conditions, an employer would be free to harass her with
impunity as long as it refrained from firing her or retaliating
against her for her refusal to submit. 133 Without the working con-
ditions theory of harassment, a female faces a "cruel trilemma."
She can endure the harassment; she can seek to oppose it, with
little hope of success; or she can leave her job.134

Bundy is the first court of appeals decision applying the work-
ing conditions theory to sexual harassment. Thus it is an impor-
tant milestone. It is no less significant because it involved
harassment by supervisors, for the working conditions theory ap-
plies to harassment by supervisors or coworkers. 135 In either case
an employer is held liable for actions which create an offensive
working environment, even though the harassed female has not
suffered tangible adverse consequences, such as a lost promotion
or discharge.

Because of the relative novelty of the sexual harassment cause
of action, and because most cases have involved supervisory per-
sonnel as the alleged aggressors and tangible acts of adverse treat-
ment following the female's refusal to submit, there have been few
cases of coworker harassment brought under the working condi-
tions theory. 136 Some courts have dealt with claims of coworker
harassment without explicit reference to the working conditions
theory. 137 At least one court, however, has applied the working

133. Id. at 945.
134. Id. at 946.
135. As the EEOC guidelines make clear, there is one material difference be-

tween supervisory and coworker harassment. The EEOC holds the employer liable
for all harassment by supervisors, 29 C.F.R. § 1604.11(c) (1981), but holds the em-
ployer liable for harassment by coworkers only when it knows or should have
known of the harassment and fails to take corrective action, 29 C.F.R. § 1604.11(d)
(1981). In both cases, however, there is the identical preliminary question whether
the harassment does in fact create an offensive work environment. 29 C.F.R.
§§ 1604.11(a)-(b) (1981).

136. In Tomkins v. Public Serv. Elec. & Gas Co., 568 F.2d 1044 (3d Cir. 1977), a
case of supervisory harassment, the plaintiff alleged "that the sexual advances and
subsequent retaliatory harassment to which she was subjected created an environ-
ment of debilitating sexual intimidation constituting a barrier to her employment
opportunities." Id. at 1064 n.1. The court, however, did not pass upon this theory.
Id.

137. In Kyriazi v. Western Electric Co., 461 F. Supp. 894 (D.N.J. 1978), the female
plaintiff suffered harassment by coworkers which included obscene cartoons, spec-
ulations about her marital status and virginity, and criticism of her work. Id. at 934-
42. The plaintiff was eventually transferred from the area of the offending employ-
ees and was discharged when the employer learned that she had ified discrimina-
tion charges with a state antidiscrimination agency. Although not discussing the
working conditions theory, the court held that the discharge violated Title VII, rely-
ing in part on the evidence that the company knew of the coworker harassment,
disregarded the plaintiff's complaints, and took action against her rather than the
harassers. Id. at 936-37. In Smith v. Rust Engineering Co., 20 Fair Empl. Prac. Cas.
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conditions theory to sexual harassment by coworkers.
In Continental Can Co. v. State,138 the Minnesota Supreme

Court, applying Title VII principles to a state statute, held that sex-
ual harassment by coworkers constituted sex discrimination by an
employer.139 The court noted that most sexual harassment cases
involve supervisory personnel demanding sexual favors, and
therefore turned for guidance to racial harassment cases involving
coworkers and to the recent EEOC guidelines on sexual
harassment.140

The court admitted that "[d] ifferential treatment on the basis
of sex is more readily recognizable when promotion or retention of
employment is conditioned on dispensation of sexual favors.' 41

But it is equally invidious when employment is in effect condi-
tioned on "adapting to a workplace in which repeated and unwel-
come sexually derogatory remarks and sexually motivated
physical conduct are directed at an employee because she is a fe-
male."'142 Thus, an employer could be held liable for the sexual
harassment of female employees by coworkers. As a test of liabil-
ity the court adopted a standard similar to the EEOC guidelines:

We hold that the prohibition against sex discrimination in
[the state statute] includes sexual harassment which im-
pacts on the conditions of employment when the employer
knew or should have known of the employees' conduct al-
leged to constitute sexual harassment and fails to take
timely and appropriate action. 143

The court upheld a finding of employer liability, in light of the
extent and magnitude of the coworker harassment, and the failure
of the employer to act to remedy the problem. 144

1172 (N.D. Ala. 1978), the court held that allegations of sexual advances by a co-
worker failed to state a cause of action under Title VII. Since the plaintiff did not
contend that sexual acquiescence was a required condition of employment, there
was no link between the sexual advances and her conditions of employment. Id. at
1173-74. The working conditions theory was not discussed.

138. 22 Fair Empl. Prac. Cas. 1808 (Minn. 1980).
139. Id. at 1814.
140. Id. at 1813.
141. Id.
142. Id.
143. Id. at 1814.
144. The court found two separate unfair employment practices by the com-

pany. First, from March to October of 1975 the female victim was subjected to sexu-
ally derogatory remarks, verbal sexual advances, and patting on her posterior. 22
Fair Empl. Prac. Cas. at 1811. When she complained to her supervisor, without
identifying the perpetrators, she was told "that there was nothing he could do and
that she had to expect that kind of behavior when working with men." Id. The
court concluded that the company's failure to take any action whatsoever consti-
tuted discrimination. Id. at 1814-15. Second, in October of 1975 the victim was
grabbed between the legs by one of her harassers. When she reported this incident,
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IV. THE WORKING CONDITIONS THEORY ANALYZED

This review of the developing case law under the working con-
ditions theory leaves no doubt that Title VII can reach sexual har-
assment by coworkers. Numerous courts have agreed with the
EEOC that a working atmosphere charged with harassment can
violate Title VII. Although the precise contours of the theory are
not defined, courts appear willing to follow the general approach of
the EEOC's sexual harassment guidelines. Already the working
conditions theory has been applied by courts in several sexual har-
assment cases, and there is some support for the theory where an
employer has tolerated coworker sexual harassment.145

This does not mean that the working conditions theory cur-
rently provides a satisfactory mechanism for vindicating a female
employee's right to work in an atmosphere uncontaminated by co-
worker sexual harassment. The theory does provide some protec-
tion in cases of persistent and severe harassment. If the workplace
is permeated with sexual threats, propositions, and innuendo, the
employer will be obligated to take reasonable remedial measures.
But the standards of proof are vague and unsettled. It is not clear,
for example, what amount and frequency of harassment are
needed to trigger the employer's obligation to take remedial action.
Furthermore, even assuming the employer must act, it is not clear
what remedial measures the employer must take. In short, the
standards of proof are so imprecise that employees and employers,
as well as courts, cannot tell with any reasonable certainty what
must be proven if coworker harassment is to violate Title VII. In-
deed, the problems of proof are so intractable that some courts and
scholars have dismissed the working conditions theory as unwork-

nothing was done for almost a month, until the company finally disseminated an
anti-harassment policy and suspended the offending employee. Id. at 1815. The
court concluded that the employer's failure to act promptly was a separate act of
discrimination. Id.

145. See text accompanying notes 116-44 supra. See also EEOC v. Sage Realty
Corp., 507 F. Supp. 599 (S.D.N.Y. 1981), in which a violation of Title VII was found
when an employer required a female lobby attendant to wear a revealing uniform
which subjected her to sexual harassment, including sexual propositions and lewd
comments and gestures from nonemployees. Id. at 611. Although the court did not
refer to the working conditions theory or to the EEOC's sexual harassment guide-
lines, the guidelines state: "An employer may also be responsible for the acts of
non-employees, with respect to sexual harassment of employees in the workplace,
where the employer (or its agents or supervisory employees) knows or should have
known of the conduct and fails to take immediate and appropriate corrective ac-
tion." 29 C.F.R. § 1604.11(e) (1981). The working conditions theory would appear to
reach harassment by nonemployees under the same standards as it reaches harass-
ment by coworkers. In either case, it is the employer's toleration of known harass-
ment which is in effect the imposition of a term or condition of sexual harassment
upon female employees.
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able. As one court has said: "Such a nebulous concept-that of
'atmosphere'-is not susceptible to any accepted methods of proof
in a court of law."'1

If this assessment is correct, then acceptance of the working
conditions theory by courts would not necessarily lead to more
protection for females from coworker harassment. It Would not be
an effective mechanism for ensuring a workplace free of harass-
ment, but would instead be a legal remedy without teeth, tantiliz-
ing employees with the thought of redress yet remaining outside
their reach except in the most extreme cases.147

Thus, the working conditions theory raises substantial
problems of proof, which must be resolved in a way which will sat-
isfy judicial concerns and the requirements of Title VII, while pro-
viding an adequate level of protection for female employees.
There are three major problems of proof to consider, correspond-
ing to the EEOC's tripartite standards for liability.1 48 First, how
much harassment is needed to trigger the employer's obligation to
respond? Second, what must the employer know? Third, what
must the employer do? Each will be discussed in turn.

A. How MUCH HARASSMENT?

The EEOC and courts agree that an employer is not liable for
all instances of harassment by coworkers, 149 even though the em-
ployer is liable (according to the EEOC) for all instances of super-
visory harassment. 50 The EEOC sexual harassment guidelines
talk of conduct which "unreasonably" interferes with job perform-
ance or which creates an "intimidating, hostile, or offensive work-
ing environment.'' Courts require that "more than a few
isolated incidents of harassment must have occurred."'15 2 Thus, a
certain level of severity is necessary to trigger the employer's obli-
gation to take remedial measures.

It can be argued that the EEOC and courts have misapplied
Title VII and should instead hold that all incidents of racial or sex-

146. Dickerson v. United States Steel Corp., 439 F. Supp. 55, 74 (E.D. Pa. 1977).
147. Under Rogers v. EEOC, 454 F.2d 234 (5th Cir. 1971), cert. denied, 406 U.S. 957

(1972), a plaintiff would stand a far better chance of recovery if she has a nervous
breakdown-thereby establishing that the harassment destroyed her emotional sta-
bility-than if she struggles to continue her work in the face of the harassment. 454
F.2d at 238.

148. See Part III B supra.
149. See Part I supra.
150. 29 C.F.R. § 1604.11(c) (1981).
151. Id. at § 1604.11(a).
152. EEOC v. Murphy Motor Freight Lines, Inc., 22 Fair Empl. Prac. Cas. 892, 895

(D. Minn. 1980).
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ual harassment violate section 703(a) (1). There are several rea-
sons, however, why liability for all incidents of harassment is not
appropriate.

First, there is the practical problem that prejudice and bigotry
can never be rooted out of the workplace entirely. As courts have
recognized, an employer cannot be obligated to hire only employ-
ees of outstanding moral rectitude. 5 3 Employees must expect to
encounter the occasional bigot who will not seek to hide his
prejudices. When the employer condones or ratifies harassment,
or when supervisory personnel are involved, liability is appropri-
ate. But it is a different matter indeed to hold the employer liable
because one employee directs a racial or sexual epithet at a
coworker.

Second, there is the problem that an occasional or isolated act
of harassment may be so inconsequential that it is de minimis in
nature. Consider, for example, a single epithet or obscene joke. It
would scarcely be a wise use of limited resources to invoke the
lumbering apparatus of Title VII---charges, conferences, reason-
able cause determinations, and perhaps lawsuits-to deal with
such acts.1 4

Third, and most important, it must not be forgotten that sec-
tion 703 (a) (1) prohibits an employer from imposing discriminatory
terms or conditions of employment on its employees. There can be
no liability under the working conditions theory unless it can fairly
be said that the employer or its agents is imposing a different job
condition on females than on males. Even if employer acquies-
cence in coworker harassment is sufficient to attribute the harass-
ment to the employer, isolated or sporadic instances of harassment
do not demonstrate that the employer is imposing a term or condi-
tion-in effect, a "requirement"' 5 5-- of sexual harassment on its fe-
male employees. This conclusion is bolstered by the rule that an
employer need take only reasonable measures to combat coworker
insult or harassment.

Although courts are correct that an employer is not liable for
every instance of coworker harassment, some courts have mistak-
enly held that an employer must allege and prove a pattern or
practice of harassment in order to make out a Title VII violation.'5 6

153. See text accompanying notes 103-05 supra.
154. Title VII's cumbersome enforcement provisions are set forth at 42 U.S.C.

§§ 2000e-5 to 2000e-8 (1976).
155. See Note, Legal Remedies for Employment-Related Sexual Harassment, 64

M-NN. L. REV. 151, 155 (1979), and cases cited therein. See text accompanying notes
20.27 supra.

156. Note, Sexual Harassment and Title VII: The Foundation for the Elimina-
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Section 707 of Title VII specifically provides for "pattern and prac-
tice" suits by the EEOC.157 In such cases, the EEOC must show
"more than the mere occurrence of isolated or 'accidental' or spo-
radic discriminatory acts."'1 8 Instead, it must prove that discrimi-
nation was the "company's standard operating procedure-the
regular rather than the unusual practice."' 5 9 In all other cases
under Title VII, however, a plaintiff is under no obligation to meet
this higher standard of proof. Therefore, unless the plaintiff pro-
ceeds under section 707, she should not be required to prove a pat-
tern of coworker harassment. 60

On the one hand, then, isolated or accidental incidents of har-
assment are insufficient for Title VII liability, while on the other
hand, a systematic pattern of harassment is not necessary. This
raises a most difficult problem of line drawing: How much harass-
ment is necessary before an employer must take remedial action?

Confusion in this area may result from a failure to grasp the
underlying reason for requiring more than isolated acts of harass-
ment. It is not the amount of coworker harassment which estab-
lishes employer liability. A company may escape liability even
though there is a high level of harassment by its nonsupervisory
employees. 161 Rather, the proof of a substantial level of harass-
ment triggers the employer's obligation to take corrective meas-
ures. If there are only isolated incidents of harassment, a company
has no obligation to do anything to remedy the problem, but can
tolerate the harassment without incurring liability. This is so be-
cause the harassment must have had some job consequences for
the female. 162 That is, there must be enough harassment to permit
a reasonable inference that the female complainant was working
under different and more severe employment conditions than male
employees. Isolated and minor incidents--occasional vulgar lan-
guage, for example-are insufficient to permit such an inference. 163

tion of Sexual Cooperation as an Employment Condition, 76 MICH. L. REV. 1007,
1024-25 (1978) and cases cited therein.

157. 42 U.S.C. § 2000e-6 (1976).
158. International Bhd. of Teamsters v. United States, 431 U.S. 324, 336 (1977).
159. Id.
160. Presumably, a pattern or practice of harassment would also have to be

shown if a private plaintiff brings a class action lawsuit alleging harassment against
the class he or she represents. See Croker v. Boeing Co. (Vertol Division), 437 F.
Supp. 1138, 1191 (E.D. Pa. 1977) (to establish classwide discrimination, plaintiff
must show a company pattern of harassment).

161. See, e.g., DeGrace v. Rumsfeld, 614 F.2d 796, 803-08 (1st Cir. 1980).
162. See text accompanying notes 20-27 supra.
163. A literal reading of the EEOC sexual harassment guidelines would hold an

employer liable for coworker harassment if the purpose of the harassment was to
interfere with the female's job performance or create an intimidating atmosphere.
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The requirement of more than isolated incidents of harass-
ment also serves an evidentiary function, operating as a condition
precedent to further inquiry. The requirement ensures that more
than a de minimis amount of harassment occurred, reflecting the
common sense notion that an employer need not take measures to
remedy harassment which is so inconsequential that it does not
really effect the working conditions of employees. 164 Therefore,
there must be sufficient harassment to permit a finding that the
female's working conditions were affected, and that the employer
should have taken measures to combat the harassment. Once this
level is reached, the inquiry proceeds to the issues of employer
knowledge and the adequacy of the employer response. Contrary
to Judge Goldberg's opinion in Rogers v. EEOC,165 there is no need
to prove an atmosphere so polluted by harassment that the female
employee's emotional stability has been devastated. As long as
one can reasonably conclude that the harassment was severe
enough to affect job conditions and to justify requiring an em-
ployer response, the sufficiency of the harassment should not be in
question.

166

In light of this, there are several relevant inquiries when at-
tempting to evaluate the sufficiency of the harassment. First, the
seriousness of the harassment should be considered. Sexual har-
assment can occur in numerous ways, 167 but most harassment fits
within one of three categories. First, there are physical assaults,
the grabbing and touching of females. Second, there are sexual
propositions, invitations to sexual activity, perhaps accompanied
by promises or threats. Third, there are lewd or obscene com-
ments, jokes, graffiti, cartoons, or epithets. As we have seen, abso-
lute liability for all instances of harassment is unwarranted, in part
because a certain minimal amount of coworker insult is inevitable
in the workplace. 168 But the inevitability of harassment is related
to its seriousness. One might agree that a certain minimal amount

29 C.F.R. § 1604.11(a) (1981). But this is contrary to judicial precedent and to the
language of section 703(a) (1), which requires that an employer impose a discrimi-
natory term or condition of employment before liability is found. See note 115,
supra.

164. See text accompanying note 154 supra.
165. 454 F.2d 234, 238 (5th Cir. 1971).
166. Cf. Comment, Employment Discrimination-Sexual Harassment and Title

VII - Female Employees' Claim Alleging Verbal and Physical Advances by a Male
Supervisor Dismissed as Nonactionable-Corne v. Bausch & Lomb, Inc., 51 N.Y.U.L
REv. 148, 164 n.76 (1976) (isolated incident of supervisory harassment violates Title
VII only if "extreme or coercive").

167. For efforts to develop inclusive definitions of sexual harassment, see note 1
supra.

168. See text accompanying notes 103-05 and 154-55 supra.
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of harassment of the third category-some name calling, jokes, or
obscenity-is inescapable in the workplace. Merely because some
of this is sexual in nature does not mean that female employees
are being forced to work under sexually discriminatory job condi-
tions. But when a male employee grabs or touches a female, or
sexually propositions her, it can hardly be termed inevitable. The
seriousness of the harassment is related to whether the female can
fairly be said to be working under different working conditions
than her male counterparts. If a female is sexually propositioned
and her male coworkers are not, then it is fair to say that she is
being exposed to different and harsher job conditions. The seri-
ousness of the harassment is also related to whether it is fair to
require the employer to take remedial measures. 169

Second, and related to the above, the mental state of the
harassing party is relevant. Courts have tolerated a certain irre-
ducible level of coworker harassment as accidental or inadver-
tent.170 This has merit when applied to the relatively minor
category of occasional name-calling or obscenities. No doubt much
of this is accidental rather than deliberate or premeditated. But
when a male employee grabs a female or sexually propositions her,
it cannot be termed an accidental or inadvertant act. A vulgarity is
one thing; a request to have sex is another.

Third, the presence of an employee complaint is relevant. If
an employee has complained of harassment, then the employer is
on notice that job conditions may be affected by coworker harass-
ment. At this point it becomes fair to require the employer to take
reasonable remedial measures. If an employer receives a legiti-
mate complaint of harassment and does nothing, it is in effect tol-
erating the harassment, and thereby imposing an offensive term or
condition of employment upon female but not male employees. 7 1

Of course, if the only harassment which comes to the employer's
attention is of relatively minor character, the obligation to take
reasonable remedial measures can be satisfied with far less diffi-
culty than if the employer knows of physical assaults against fe-
male employees. The reasonableness of the employer's response

169. It must not be forgotten that the mere fact of coworker harassment, no mat-
ter how serious, does not establish a violation of Title VII; it is the employer's re-
sponse or lack thereof which constitutes the violation.

170. See, e.g., EEOC v. Murphy Motor Freight Lines, Inc., 22 Fair Empl. Prac.
Cas. 892, 895 (D. Minn. 1980) ("accidental" harassment does not violate Title VII).

171. "If the employer fails to respond to a valid complaint, it effectively con-
dones illegal actions." Heelan v. Johns-Manville Corp., 451 F. Supp. 1382, 1390 (D.
Colo. 1978) (citing Ginsburg & Koreski, Sexual Advances by an Employee's Supervi-
son A Sex-Discrimination Violation of Title VII?, 3 EMPLOYEE REL. L.J. 83, 92
(1977)).
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will depend in large part on the seriousness of the harassment to
be remedied. 172 Receipt of a complaint is important because in
most cases it supports a reasonable inference that the employer
should have done something. The inquiry then shifts from the suf-
ficiency of the harassment to the reasonableness of the employer's
response.

Fourth, the experience of other female employees is relevant.
As one court has declared: "Where the [work] environment be-
comes relevant, the experiences of others becomes [sic] rele-
vant."'173 In order to determine the job conditions under which
females are working, it is important to consider the experiences of
all similarly situated females. Evidence of numerous sexual epi-
thets directed against several female employees supports the con-
clusion that female employees are being forced to work in an
atmosphere contaminated by sexual harassment. Thus, courts
have looked not only at the harassment directed against the plain-
tiff but at the experiences of other females when determining
whether there has been a violation under the working conditions
theory.

174

These factors should guide courts in determining the suffi-
ciency of harassment. Courts should recognize that the require-
ment of an appreciable amount of harassment serves the practical
function of triggering the employer's obligation to take corrective
measures. Courts should not transform the requirement into a
substantive barrier to liability; instead, they must understand that
the ultimate inquiry is the employer's response to the harassment,
not the egregiousness of the harassment itself.

B. WHAT MUST THE EMPLOYER KNow?

The working conditions theory requires the plaintiff to demon-
strate that the employer knew (or should have known) of the har-
assment. This raises a number of additional problems for a
plaintiff. First, is it sufficient if the plaintiffs immediate supervisor
knows of the harassment, or must upper-management be in-
formed? The best approach would be to focus on the knowledge of
those supervisors whose own harassment would bind the em-
ployer. If a supervisor's own harassment would constitute a viola-

172. See Part IV C infra.
173. Caldwell v. Hodgeman, 25 Fair Empl. Prac. Cas. 1647, 1649 (Mass. Dist. Ct.,

1981) (female employee who resigned job because of sexual harassment entitled to
unemployment compensation).

174. See Bundy v. Jackson, 641 F.2d 934, 940 n.3 (D.C. Cir. 1980); Brown v. City of
Guthrie, 22 Fair Empl. Prac. Cas. 1627, 1631 n.1 (W.D. Okla. 1980); Continental Can
Co. v. State, 22 Fair Empl. Prac. Cas. 1808, 1810 (Minn. 1980).
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tion of Title VII by his employer, then his knowledge of
harassment in the work force should trigger the employer's duty to
take appropriate action. Under the EEOC sexual harassment
guidelines, knowledge on the part of any supervisor would be suffi-
cient to trigger the employer's duty, since harassment by any su-
pervisor violates the statute.175 An alternative rule, requiring
knowledge on the part of upper-management, 176 would give em-
ployers a strong incentive to "wash [their] hands like Pilate and
simultaneously bleat of piety,"'177 barricading upper-management
behind a wall of ignorance, and thereby escaping its responsibility
to deal with harassment.

Second, must the plaintiff complain of harassment in order to
trigger the employer's duty to take remedial action? Generally,
under Title VII there is no duty on the part of an aggrieved em-
ployee to bring complaints of discrimination to the employer's at-
tention.178 Furthermore, the Supreme Court has held that an
employee need not utilize contractual remedies for discrimination
prior to instituting a Title VII action. 79 For these reasons, courts
have held that complaints of sexual harassment need not be
brought to the attention of the employer prior to instituting a Title
VII action.180

There is, however, a countervailing interest to consider, and
some courts' 8 ' and scholars 182 have suggested that an employee
should file a complaint of harassment with her employer before
proceeding to the EEOC. If the employer's duty to act is triggered
by its knowledge of harassment, then it would be advantageous to
plaintiffs to bring the harassment to the attention of the employer.
An employee who fails to do so runs the risk of a judicial determi-

175. 29 C.F.R. § 1604.11(c) (1981).
176. Croker v. Boeing Co. (Vertol Division), 437 F. Supp. 1138, 1191 (E.D. Pa.

1977) (no liability for unauthorized acts of low-level supervisors unless upper-man-
agement aware).

177. Anderson v. Methodist-Evangelical Hospital Inc., 4 Fair Empl. Prac. Cas. 33,
35 (W.D. Ky. 1971), affid, 464 F.2d 723 (6th Cir. 1972).

178. EEOC Dec. No. 72-1114, 4 Fair Empl. Prac. Cas. 842, 843 (1972). Title VII
provides that a charge of discrimination filed with the EEOC shall be served upon
the employer within ten days from the filing. 42 U.S.C. § 2000e-5(b) (1976).

179. Electrical Workers Local 790 v. Robbins & Myers, Inc., 429 U.S. 229, 236
(1976); Alexander v. Gardner-Denver Co., 415 U.S. 36, 49-51 (1974).

180. See, e.g., Miller v. Bank of America, 600 F.2d 211, 213-14 (9th Cir. 1979), rev'g
418 F. Supp. 233 (N.D. Cal. 1976) (employee need not resort to employer's internal
procedures for remedying complaints before filing sexual harassment claim with
the EEOC).

181. Miler v. Bank of America, 418 F. Supp. 233, 235-36 (N.D. Cal. 1976), rev'd, 600
F.2d 211 (9th Cir. 1979).

182. Ginsburg & Koreski, Sexual Advances by an Employee's Supervisor: A
Sex-Discrimination Violation of Title VII?, 3 EMPLOYEE REL. L.J. 83, 91 (1977).
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nation that the employer did not know of the harassment. Yet this
merely suggests that as a practical matter a plaintiff should com-
plain to her employer prior to filing an EEOC charge. It is not the
employee's complaint but the employer's knowledge which is the
critical inquiry. 183

Third, what must the employer know: that there are occa-
sional incidents of harassment, or that one employee once used a
sexual epithet or told an obscene joke, or that one employee sexu-
ally propositions some of his female coworkers? The solution to
this problem must incorporate our previous discussion on the sub-
stantiality of harassment. 18 Knowledge of isolated incidents is in-
sufficient to trigger the employer's duty to act, but the requirement
of substantial harassment is met whenever the harassment is suffi-
cient to infer that the female's job conditions have been affected
and that remedial action is warranted. Once this level is reached,
it is fair to force the company to act, especially since its obligation
is to take only reasonable remedial measures. Consequently, we
should not seek to impose an impossibly high standard on plain-
tiffs. Knowledge of more than a de minimis amount of harassment,
considered in light of the several factors discussed earlier, 8 5

should be sufficient to shift the inquiry to the reasonableness of
the employer's response.

C. WHAT MUST THE EMPLOYER Do?

The working conditions theory requires an employer to take
prompt corrective action without delineating the response neces-
sary to avoid liability. Since the employer's responsibility is to
take only reasonable measures--or, in the words of the EEOC's
sexual harassment guidelines, "immediate and appropriate correc-
tive action"-an employer may avoid liability even if its remedial
efforts are not wholly successful and some harassment remains.
As we have seen, courts appear unwilling to second-guess an em-
ployer's response except when entirely lacking or manifestly inad-

183. The question is whether, under the facts of the particular case, the em-
ployer knew or should have known of the harassment. If the plaintiff has first
brought her complaint to the attention of the employer, the only remaining issues
will be whether the harassment was appreciable and whether the employer took
reasonable remedial measures after learning of the harassment. If the plaintiff
does not first bring her complaint to the attention of the employer, then the court
must also make a factual determination whether the employer knew or should have
known of the harassment. Thus there is an incentive for employees to bring their
complaints to management, but they are not required to do so, just as they are not
required to do so when they allege other forms of employment discrimination.

184. See Part IV A supra.
185. Id. at text accompanying notes 167-74 supra.
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equate to cope with the harassment. 186 This raises another
obstacle to transforming the working conditions theory into an ef-
fective weapon against sexual harassment. The theory is of little
benefit to female employees if employer actions will be routinely
approved and labeled reasonable or appropriate.

The EEOC sexual harassment guidelines recognize that an
employer's response must be considered in light of the facts of par-
ticular cases, but do set down some general standards to aid in
evaluating the appropriateness of an employer's actions:

Prevention is the best tool for the elimination of sexual
harassment. An employer should take all steps necessary
to prevent sexual harassment from occurring, such as af-
firmatively raising the subject, expressing strong disap-
proval, developing appropriate sanctions, informing
employees of their right to raise and how to raise the issue
of harassment under Title VII, and developing methods to
sensitize all concerned.187

While the guidelines focus on preventing rather than remedy-
ing harassment, the emphasis on a well-publicized policy and a
mechanism for resolving complaints is instructive. An employer
should promulgate a policy against harassment and communicate
it to employees. But the employer cannot meet its burden of ap-
propriate corrective action merely by posting notices on a bulletin
board or holding large group meetings emphasizing its policy
against harassment. At the very least the employer should be re-
quired to take measures linked to the specific incident or incidents
which have come to its attention.188 What should be required is an
investigation of the incident, and, if the charge is warranted, some
disciplinary measures against the perpetrator, not against the fe-
male who brings the complaint.189 The appropriate penalty for
those found to have engaged in harassment will differ from case to
case and may well depend on a contractual discipline provision,
but the penalty imposed will of course bear on the reasonableness
of the employer's remedial actions.

The factors discussed earlier in analyzing the amount of har-
assment needed before an employer must act are again relevant.190

Of course, the seriousness of the incident is particularly important.

186. See Part I C supra, especially text accompanying notes 97-105 supra.
187. 29 C.F.R. § 1604.11(f) (1981).
188. See Continental Can Co. v. State, 22 Fair Empl. Prac. Cas. 1808 (Minn. 1980),

discussed at text accompanying notes 138-44 supra.
189. The EEOC has found violations under the working conditions theory when

an employer, learning of coworker harassment, acted against the victim rather than
the culprits. See cases cited at note 69 and accompanying text supra.

190. See Part IV A supra, especially text accompanying notes 167-74 supra.
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Sexual vulgarities call for a far less severe response than do physi-
cal assaults and verbal propositions. Also relevant is the culprit's
past record of harassment. It is entirely appropriate to treat a per-
son more severely if he has already been warned against harassing
his coworkers.' 9 '

In Bundy, the District of Columbia Court of Appeals held that
a female employee had suffered sexual discrimination by the Dis-
trict of Columbia Department of Corrections because of sexual
harassment which created an offensive working environment. 192

The court of appeals also gave some practical guidance to the
lower court on framing its injunctive decree. The court ordered
the department to raise the subject of sexual harassment with all
its employees and to inform them that harassment violates federal
and local law.193 The employer was ordered to establish a proce-
dure whereby harassed employees could complain in confidence to
the head of the department. "The Director should promptly take
all necessary steps to investigate and correct any harassment, in-
cluding warnings and appropriate discipline directed at the offend-
ing party ..... 194 Sanctions could include "notations in that
person's employment record for reference in the event future com-
plaints are directed against that person."'195

The court also emphasized the need for a prompt and effective
procedure for adjudicating complaints of sexual harassment. In
Bundy the agency had already established procedures for resolv-
ing complaints of sexual discrimination, and these procedures
were deemed adequate to resolve complaints of sexual harass-
ment.196 Finally, the court directed the lower court to retain juris-
diction of the case to review the steps taken by the department to

191. See text accompanying note 195 infra.
192. 641 F.2d 934 (D.C. Cir. 1981), discussed at text accompanying notes 121-34

supra.
193. 641 F.2d at 947.
194. Id.
195. Id. at 948 n.15.
196. Under regulations promulgated by the Equal Employment Opportu-

nity Commission, 29 C.F.R. §§ 1613.201-1613.283 (1979), the Department of
Corrections, like all other federal and District of Columbia agencies, is re-
quired to establish procedures for adjudication of complaints of denial of
equal employment opportunity, whether the ground of discrimination is
race, color, religion, sex, or national origin. The required procedures guar-
antee the complainant a prompt and effective investigation, an opportunity
for informal adjustment of the discrimination, and, if necessary, a formal
evidentiary hearing. Moreover, if the complaint proves meritorious the
agency may be required to take disciplinary action against any employee
found to have committed discriminatory acts. Id. § 1613.221(c). Finally, the
agency must inform any employee denied relief within the agency of his or
her right to file a civil action in the District Court. Id. § 1613.282.

641 F.2d at 947-48.
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comply with the court order.19 7

The Bundy decree does not merely provide guidance to courts
when framing remedial decrees, 198 it also provides guidance to
courts when trying to determine if an employer's response to har-
assment was sufficient. The absence of the preventative and reme-
dial measures required by the Bundy court is strong evidence that
an employer has failed to act appropriately to combat sexual har-
assment. Perhaps most important, as the Bundy court noted,199 is
the establishment of a procedure to adjudicate complaints of har-
assment. Such procedures already exist in most unionized compa-
nies, as part of the grievance and arbitration provisions of the
collective bargaining agreement. 200 Disputes under the contract
are resolved by resort to the grievance mechanism, with the deci-
sion of an arbitrator being final and binding on the parties. If the
contract forbids discrimination on the basis of sex or specifically
prohibits sexual harassment, then the grievance and arbitration
provisions are equipped to handle disputes over alleged harass-
ment. 20 ' It is, of course, unclear whether arbitrators will adopt the
working conditions theory and hold that an employer has violated
the contract when it tolerates coworker harassment by failing to
take remedial measures. 20 2 Nevertheless, the existence of an arbi-

197. Id. at 948.
198. For a detailed examination of the remedies available for sexual harass-

ment-both under Title VII and other causes of action---ee generally Note, Legal
Remedies for Employment-Related Sexual Harassment, 64 MiNN. L REV. 151, 167-80
(1980).

199. 641 F.2d at 947.
200. Grievance and arbitration provisions are included in 99% of contracts ana-

lyzed in a Bureau of National Affairs survey. [1979] 2 COLLECTIVE BARG. (BNA)
51,1.

201. Provisions prohibiting discrimination on the basis of race, color, creed, sex,
national origin, or age appear in 91% of the sample contracts. Id. at 95:5.

202. A study of reported arbitration cases from 1958 to 1978 revealed nineteen
cases dealing with sexual harassment of females by their male coworkers. Marmo,
Arbitrating Sex Harassment Cases, 35 ARB. J. 35,36 (March 1980). In most cases the
male employee had been disciplined and claimed in arbitration that his discipline
was in violation of the contract. The author found that management acted swiftly to
deal with the offending employees. "In fact, in all of the cases examined in this
study, regardless of the nature of the harassment committed, the male employee
was discharged. Although several of the incidents of sexual harassment leading to
discharge were 'final straws' under systems of progressive discipline, the evidence
is nevertheless overwhelming: management considers sexual harassment to be a
serious offense and deals with it accordingly." Id. at 88. The decision to discharge
was upheld by the arbitrator in about half of the cases. Discharges were usually
upheld when the male employees physically touched or assaulted female cowork-
ers. Of the eight cases involving verbal harassment, however, arbitrators lessened
the penalty in seven. They gave two reasons for their unwillingness to sustain dis-
charges for verbal harassment. First, arbitrators do not consider verbal harassment
as serious or offensive as physical harassment. Second, arbitrators are willing to
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tration mechanism or something similar,203 and the company's
willingness to resolve harassment claims under this process,
would be evidence that the employer is taking reasonable steps to
remedy harassment.2°4

In any event, it is important that the employer do some-
thing.205 Courts may differ with the employer's assessment of the
measures called for by the harassment, without finding that the
employer's response was unreasonable. The employer who pub-
licly disapproves of harassment, and investigates all cases in good
faith, should not be liable. But an employer must take concrete
steps to remedy the problem or face a finding of liability.

Because the working conditions theory mandates only reason-
able measures, it is clear that some females who suffer coworker
harassment will be unable to obtain a remedy. This is unavoidable
because there can be no liability unless the employer has in effect
tolerated the harassment. What is important is that courts not
make an already difficult burden of proof more so, by routinely ex-
empting employers from liability. Employers must take positive
steps to eliminate the harassment of which they are aware. Courts
must ensure that these steps are meaningful and not mere win-
dow-dressing, or the working conditions theory will fall far short of
its potential for reducing sexual harassment in the workplace.

take extenuating circumstances, for example, provocation, into account in verbal
harassment but not in physical harassment cases. Id. at 39-40.

203. A Bureau of National Affairs survey of about 270 employers revealed that
50% handled sexual harassment complaints under their usual grievance proce-
dures, 33% used informal methods of resolution, and 22% used separate proce-
dures. Large companies were more likely to use existing grievance procedures,
small companies more likely to use informal channels. BNA, supra note 4, at 25-26.

204. For example, in the study discussed at note 202 supra, management acted
in all cases to discipline the offending male employee. Whether or not an arbitrator
later sustains or modifies the penalty, the fact that management disciplined the of-
fending employee is persuasive evidence that the employer acted reasonably,
should a harassed female later file a Title VII charge with the EEOC. The adoption
of a mechanism to resolve harassment claims will not only demonstrate that the
employer is actively seeking to remedy harassment. It should also reduce the like-
lihood of Title VII lawsuits alleging harassment, because employees who have re-
ceived a remedy internally will be unlikely to seek a duplicate remedy in the EEOC
or courts. At least one court has held that a plaintiff waives all rights under Title
VII when settlement of a contract grievance has already provided full relief. See
Strozier v. General Motors Corp., 442 F. Supp. 475, 481 (N.D. Ga. 1977).

205. The company must act promptly. The EEOC guidelines require 'inmedi-
ate" corrective action. 29 C.F.R. § 1604.11(d). In Continental Can Co. v. State, 22
Fair Empl. Prac. Cas. 1808 (Minn. 1980), a male employee grabbed a female worker
between the legs. Almost a month later, the employer promulgated an anti-harass-
ment policy and suspended the offending employee. Without passing on the ade-
quacy of the employer's responses, the court concluded that the company had acted
discriminatorily because the responses were not timely. Id. at 1815. According to
the court, the employer had a duty to act on the day of the incident. Id.
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CONCLUSION

The fundamental issue in cases of coworker harassment is the
need to establish that the employer imposed a term or condition of
sexual discrimination on its female employees. Unless this can be
proven the employer has not violated section 703(a) (1) of Title VII.
The working conditions theory of liability overcomes the doctrinal
and statutory obstacles to holding the employer responsible for
the acts of nonsupervisory employees. If the employer knows (or
should have known) of more than casual incidents of harassment,
and fails to take reasonable corrective action, then the employer's
toleration of the harassment is deemed the imposition of a discrim-
inatory term or condition of employment. Thus the employer will
have violated section 703(a) (1).

The working conditions theory functions well when there is ev-
idence that the employer has tolerated persistent and substantial
harassment for a lengthy period of time. It provides less adequate
protection for female employees when the harassment is only oc-
casional or when the employer makes modest efforts to rectify the
problem.

In order to strengthen the protection afforded female employ-
ees, courts must recognize that the working environment need not
be totally permeated with harassment before a Title VII violation
can be found. As long as there is sufficient harassment to put the
employer fairly on notice of a problem affecting the job conditions
of female employees, the employer should be obligated to take rea-
sonable remedial measures. Reasonable corrective action will dif-
fer from case to case--depending, for example, on the seriousness
of the harassment-but at the very least must include direct ac-
tions geared to the particular problem rather than merely posting
anti-harassment notices or holding employee meetings. Most im-
portant is the existence of a mechanism for the adjudication of
claims of harassment.

The EEOC's sexual harassment guidelines now provide a co-
herent approach to working conditions cases, and should be
adopted by courts when dealing with coworker harassment. If this
is done, and if courts are vigilant in their application of the working
conditions theory, the problem of coworker harassment will be
substantially ameliorated, although not eliminated. Female em-
ployees will at least be assured that any remaining harassment is
in spite of the efforts of their employers.

One final point deserves mention. It is safe to say that under-
lying the various theoretical and doctrinal objections to providing a
legal remedy for sexual harassment is a more basic problem: judi-
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cial uneasiness about the nature of sexual harassment and a con-
cern about the effect on the courts if harassment is brought within
the ambit of Title VII. Several early decisions relied on the notion
that sexual harassment was "personal" or "natural" when re-
jecting claims brought by female employees against their supervi-
sors.20 6 In Come v. Bausch & Lomb, Inc. ,207 for example, the court
referred to a supervisor's harassment as a "personal proclivity, pe-
culiarity, or mannerism." The supervisor was "satisfying a per-
sonal urge. '208 In Miller v. Bank of America,20 9 the court stated:
"The attraction of males to females and females to males is a natu-
ral sex phenomenon and it is probable that this attraction plays at
least a subtle part in most personnel decisions. '210

Some courts have painted a ghastly picture of the effect on the
judiciary should sexual harassment be held to violate Title VII. If
sexual harassment was illegal, there would be a "potential federal
lawsuit every time any employer made amorous or sexually-ori-
ented advances toward another. '211 It is conceivable that '"lirta-
tions of the smallest order would give rise to liability. '212 Indeed,
according to one court there would be a need for 4,000 federal trial
judges instead of 400 "if an inebriated approach by a supervisor to
a subordinate at the office Christmas party could form the basis of
a federal law suit for sex discrimination .... "213

Although it has been forcefully argued that this judicial fear of
"opening the floodgates" is unfounded-and indeed not an appro-
priate concern for the courts in the first place 214--it seems likely
that judicial hesitancy will be heightened in cases of coworker har-
assment. When a supervisor makes sexual demands on a
subordinate, a court can reasonably infer that the female's contin-
ued job success was linked, explicitly or implicitly, to her sexual
submission. Therefore the court can conclude that the harassment

206. For a detailed critique of such arguments, see C. MAcKiNNON, supra note 1,
at 83-99.

207. 390 F. Supp. 161 (D. Ariz. 1975), vacated, 562 F.2d 55 (9th Cir. 1977).
208. 390 F. Supp. at 163.
209. 418 F. Supp. 233 (N.D. Cal. 1976), rev'd, 600 F.2d 211 (9th Cir. 1979).
210. 418 F. Supp. at 236.
211. Come v. Bausch & Lomb, Inc., 390 F. Supp. 161, 163 (D. Ariz. 1975).
212. Miller v. Bank of America, 418 F. Supp. 233, 236 (N.D. Cal. 1976).
213. Tompkins v. Public Serv. Elec. & Gas. Co. 422 F. Supp. 553, 557 (D.N.J. 1976),

rev'd, 568 F.2d 1044 (3d Cir. 1977).
214. See C. MAcKINNON, supra note 1, at 95-99; Note, Sexual Harassment and

Title VII: The Foundation for the Elimination of Sexual Cooperation as an Employ-
ment Condition, 76 MICH. L. REV. 1007, 1033-34 (1978); Comment, Employment Dis-
crimination-Sexual Harassment and Title VII - Female Employees' Claim Alleging
Verbal and Physical Advances by a Male Supervisor Dismissed as Nonactionable -
Come v. Bausch & Lomb, Inc., 51 N.Y.U. L. REV. 148, 162-66 (1976).
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was job-related and not purely "personal." It is far easier to dis-
miss coworker harassment as less worthy of judicial consideration
because unrelated to the female's continued job success.

Thus, the ultimate success or failure of the working conditions
theory depends not only on fashioning a coherent doctrinal ap-
proach to the problem, as this article has sought to do, but on in-
creasing public and judicial awareness of the extent and gravity of
the sexual harassment problem. Increased sensitivity to the emo-
tional and psychological dimensions of the problem will be most
important in ensuring the eradication of sexual harassment in the
workforce. We must come to realize that sexual harassment of any
type, whether by superiors or coworkers, is simply not acceptable
in an America dedicated to the ideal of equal treatment in the
workplace.


