
ANTITRUST

During the survey period, the Eighth Circuit heard two note-
worthy cases dealing with the scope of antitrust doctrines which
are yet to be defined by the Supreme Court, and the proper appli-
cation of which have been discussed by many commentators.
Ogilvie v. Fotomat Corp. 1 involved the intra-enterprise conspiracy
doctrine as it applies to a corporation and its wholly owned subsid-
iary. Yamaha Motor Co. v. F.T.C.2 dealt with the actual potential
entrant doctrine theory, a branch of the potential competition doc-
trine, which prevented a joint venture between a leading firm in an
oligopoly and a competitive firm capable of entering that market.

OGIL VIE v. FOTOMAT CORP.: THE INTRA-ENTERPRISE

CONSPIRACY DOCTRINE

INTRODUCTION

Antitrust law is concerned with the concerted action of in-
dependent economic entities.3 Section 2 of the Sherman Act pro-
hibits a single entity from monopolizing or attempting to
monopolize trade.4 In contrast, section 1 of the Sherman Act does
not proscribe restraints of trade as such, but only restraints on
contracts, combinations in the forms of trusts or otherwise, and
conspiracies in restraints of trade.5 The intra-enterprise conspir-
acy doctrine is a modified application of conspiracy concepts used
to combat conduct which appears to fall between these sections. 6

BACKGROUND

An intra-enterprise conspiracy is an illegal agreement to con-
spire, not between independent businesses, but between affiliated

1. 641 F.2d 581 (8th Cir. 1981).
2. 657 F.2d 971 (8th Cir. 1981).
3. Knutson v. Daily Rev., Inc., 548 F.2d 795, 802 (9th Cir. 1976), cert. denied, 433

U.S. 910 (1977).
4. Section 2 of the Sherman Act states: "Every person who shall monopolize,

or attempt to monopolize, or combine or conspire with any other person or persons,
to monopolize any part of the trade or commerce among the several States, or with
foreign nations, shall be deemed guilty... ." 15 U.S.C. § 2 (1976).

5. Section 1 of the Sherman Act states: "Every contract, combination in the
form of a trust or otherwise, or conspiracy, in restraint of trade or commerce among
the several States, or with foreign nations, is declared to be illegal." 15 U.S.C. § 1
(1976).

6. Comment, All in the Family: When Will Internal Discusion Be Labeled
Intra-Enterprise Conspiracy?, 14 DuQ. L. REV. 63, 64 (1975) [hereinafter cited as All
in the Family].
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businesses. 7 The doctrine involves a finding of an illegal conspir-
acy within a single business enterprise under section 1 of the Sher-
man Act.8 Conspiracies between a parent corporation and its
separately incorporated subsidiary,9 or between two subsidiaries
of a single parent corporation, are examples of such violations.1 0

Courts have held that the plurality of actors needed for a sec-
tion 1 violation may exist between a parent and its subsidiary.1"
The Supreme Court continues to adhere to and expand the doc-
trine 12 even though it has never established specific guidelines for
its application.'3 The Supreme Court in Perma Life Mufflers, Inc. v.
International Parts Corp. ,14 went so far as to suggest that separate
incorporation alone may be sufficient to hold affiliated corpora-
tions as independent entities capable of violating section 1 of the
Sherman Act. i5 However, the appropriate scope of the doctrine is
unclear and is the subject of much debate. 16

The circuits do not agree on the limits of the intra-enterprise
conspiracy doctrine. 17 The Third and Fifth Circuits follow the
Supreme Court's suggestion in Perma Life and automatically hold
that a parent corporation and its separately incorporated subsidi-
ary provide the requisite plurality of actors for an illegal conspir-
acy.18 The Seventh and Ninth Circuits have held that separate
incorporation alone is not sufficient to constitute the requisite plu-
rality of actors. 19 These courts state that the ability of affiliated
corporations to conspire is a factual question that can only be an-

7. ANrIrrRusT ADVISOR § 1.11, at 11 (2d ed. 1976).
8. All in the Family, supra note 6, at 64.
9. Id. See also Perma Life Mufflers, Inc. v. International Parts Corp., 392 U.S.

134, 135-42 (1968).
10. See Kiefer-Stewart Co. v. Joseph E. Seagram & Sons, 340 U.S. 211, 212-15,

rehearing denied, 340 U.S. 939 (1951).
11. 2 J. VON KALINOWSI ANTITRUST LAWS & TRADE REGULATION § 6.0112], at 6-

19 (rev. ed. 1981).
12. See Perma Life Mufflers, Inc. v. International Parts Corp., 392 U.S. 134, 141-

42 (1968); Kiefer-Stewart Co. v. Joseph E. Seagrams & Sons, 340 U.S. 211, 213-14,
rehearing denied, 340 U.S. 939 (1951).

13. 2 J. VON KALINOWSK4 supra note 11, at 6-20.
14. 392 U.S. 134 (1968).
15. Id. at 141-42.
16. See Intra-Enterprise Conspiracy Under Section 1 of the Sherman Act" A

Suggested Standard, 75 MICH. L. REv. 717, 727-29 (1977); Handler, Through the Anti-
trust Looking Glass--Twenty-First Annual Antitrust Review, 57 CALM. L RE V. 182,
182-93 (1969) [hereinafter cited as Antitrust Review]; Willis & Pitofsky, Antitrust
Consequences of Using Corporate Subsidiaries, 43 N.Y.U. L. REv. 20, 36-52 (1968).

17. Ogilvie v. Fotomat Corp., 641 F.2d 581, 587 (8th Cir. 1981).
18. Id. at 588. See Columbia Metal Culvert Co. v. Kaiser Aluminum & Chem.

Corp., 579 F.2d 20, 33-34 (3d Cir.), cert. denied, 439 U.S. 876 (1978); H & B Equip. Co. v.
International Harvester Co., 577 F.2d 239, 245-46 (5th Cir. 1978).

19. 641 F.2d at 588. See Las Vegas Sun, Inc. v. Summa Corp., 610 F.2d 614, 617-18
(9th Cir. 1979); Photovest Corp. v. Fotomat Corp., 606 F.2d 704, 726-27 (7th Cir. 1979).
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swered on a case by case basis. 20

FACTS

In 1968, the plaintiffs Ogilvie and Griesedieck participated in
sales presentations conducted by Fotomat.2 1 As a result of these
presentations, Ogilvie purchased five franchises in 1968, and
Griesedieck purchased twenty franchises in 1969.22 The master
franchise agreement required the franchise stores to purchase all
merchandise and services from Fotomat, and stated that Fotomat
would provide film and ifilm processing at cost.23

By the summer of 1969, Fotomat discovered that the company-
owned stores were more profitable than the franchised stores. 24

Accordingly, Fotomat discontinued the sale of new franchises and
began a program to reacquire the existing franchised outlets. 25 In
1972, as part of an aggressive expansion program, Fotomat placed
company-owned stores within the protected marketing area of
stores owned by Ogilvie and Griesedieck.26 After giving Ogilvie
and Griesedieck first option to buy as provided under the franchise
agreement, Fotomat purchased these overlapping stores. 27 Thus,
Fotomat operated the overlapping units as company-owned stores
since Ogilive and Griesedieck declined to purchase them. 28

Ogilvie and Griesedieck fied suit in district court, alleging that
Fotomat illegally conspired with its subsidiary, Fotomat Labs, to
eliminate Ogilvie and Griesedieck as competitors in violation of
section 1 of the Sherman Act, and that Fotomat attempted to mo-
nopolize the drive-through fim market in violation of section 2 of
the Sherman Act.2 9 The jury returned a verdict in favor of Ogilvie
and Griesedieck on the section 1 claim, but not on the section 2

20. 641 F.2d at 588.
21. Id. at 583. At these presentations Fotomat representatives stated that it

would sell the necessary film, merchandise and film processing at cost to the fran-
chisee and provide each unit a protected marketing area which prevented the build-
ing of another unit within a mile radius of the existing unit. Id. at 583 n.3.

22. 641 F.2d 581 at 583.
23. Id. at 584. Three of Ogilvie's franchise agreements permitted items to be

purchased from other suppliers if approved by Fotomat. Id. at 584 n.6.
24. Id.
25. Id.
26. Id.
27. Id. at 584 n.8.
28. Id.
29. Id. at 584. They also alleged that Fotomat breached its promise to sell mer-

chandise and services to them at cost, that it fraudulently induced them to
purchase a franchise by representing it would sell services and merchandise to the
franchisees at cost, and that Fotomat imposed illegal tying arrangements as a con-
dition of the sale in violation of section 1 of the Sherman Act. Id at 584-85.

[Vol. 15
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claim.30 The district court entered judgment on the conspiracy
verdict and allowed treble damages.31 Fotomat appealed, claiming
that Fotomat and Fotomat Labs are a single entity not legally capa-
ble of conspiracy. 32

The district court's holding that Fotomat and its subsidiary,
Fotomat Labs, constituted the plurality of actors necessary to
prove a conspiracy claim is the crux of the antitrust aspect of this
case.3 3 The determination of whether a parent corporation and its
separately incorporated subsidiary meet the plurality of actors
needed for an illegal conspiracy depends on how the court applies
the intra-enterprise conspiracy doctrine.34

ANALYSIS

In Ogilvie, the Eighth Circuit chose not to follow the interpre-
tation of the intra-enterprise conspiracy doctrine suggested by the
Supreme Court in Perma Life and followed by the Third and Fifth
Circuits. 35 The Court's decision in Perma Life has been subjected
to serious criticism. 36 This decision broadened the doctrine's ap-
plication even though the policy statement issued by the United
States Attorney General in Charge of the Antitrust Division sug-
gested a desire to narrow its application.37 Furthermore, the
Perma Life decision creates a serious concern in some corpora-
tions which carry on their business through subsidiaries that any

30. Id. The court entered judgment only for the fraud claims, explaining that
the tying, breach of contract, and fraud claims were duplicative. The court also re-
duced the actual damages on the fraud claim as in excess of proof. Id.

31. Id. at 584.
32. Id.
33. See id. at 587. As for the other claims, the Eighth Circuit was satisfied with

the district court's jury instruction pertaining to the fraud claim. The instruction
adequately informed the jury that for a guilty verdict on the fraud claim to be
found, Fotomat must have known that its representations were false at the time
they were made. Since there was enough evidence to support the verdict and since
the jury instruction regarding fraud was adequate, the guilty verdict was upheld.
The Eighth Circuit agreed with Fotomat that the punitive damages were excessive
and irrational. The court held that the punitive damages should bear some relation-
ship to the actual damages. However, the punitive damages had no relationship
with the actual damages after the district court reduced the actual damages. There-
fore, the court found that a four to one ratio was reasonable and reduced the puni-
tive damages award to reflect this ratio. Id.

34. Compare H & B Equip. Co. v. International Harvester Co., 577 F.2d 239, 244-
45 (5th Cir. 1978) with Ogilvie v. Fotomat Corp., 641 F.2d 581, 588-89 (8th Cir. 1981).

35. 641 F.2d at 588.
36. Antitrust Review, supra note 16, at 186-87. This commentator stated: "One

looks in vain in Perma Life or in any of the cases on which it relies for any policy
justifying a doctrine which on its face is repugnant to common sense." Id.

37. Turner, Address Before the American Bar Association, 10 ANTITRUST BuL.
685, 687 (1965).
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action by the parent regarding the subsidiary will be considered
adequate in finding an illegal conspiracy.38

In Ogilvie, the Eighth Circuit followed the Seventh and Ninth
Circuits' application of the intra-enterprise conspiracy doctrine.39

These courts have held that even though a corporation and its sub-
sidiary are separate legal entities, under certain circumstances
they will be considered a single entity for purposes of applying
section 1 of the Sherman Act.40 These courts have refused to find a
plurality of actors when related corporations are controlled by one
individual who is their sole decisionmaker, 41 and where the related
corporations are basically a single business entity.42 Additional
factors these courts have considered are whether the related cor-
porations hold themselves out to be competitors, whether they
function as independent entities, whether their incorporation was
solely for anticompetitive purposes, and whether that anticompeti-
tive purpose will have an effect on outsiders.43 However, these
courts have consistently held that the requisite plurality of actors
for a section 1 violation exists when either an independent third
party is involved in the conspiracy, or the conspiracy had an an-
ticompetitive effect on competitors or customers of one of the cor-
porate defendants. 44 Since the antitrust laws should examine the
substance of the corporate relationship rather than its form, the
results rendered under the Seventh and Ninth Circuits' method of
applying the intra-enterprise conspiracy doctrine appears to be the
most reasonable method used.45

According to the court in Ogilvie, Fotomat refers to itself and

38. See Handler, Through the Antitrust Looking Glass--Twenty-First Annual
Antitrust Review, 57 CALIF. L. REV. 182, 186-87 (1969). There was serious concern
about the application of the doctrine prior to the Perma Life decision. See also
REPORT OF THE ATTORNEY GENERAL'S NATIONAL COMMrIrTEE TO STUDY THE ANTI-
TRUST LAws 33-34 (1955); Sprunk, Intra-Enterprise Conspiracy, 9 ABA ANTrrRUST
SECTION 20, 21 (1956).

39. 641 F.2d at 588. It should also be noted that the Second Circuit indicated an
unwillingness to infer the capacity of a parent and its subsidiary to conspire from
the mere fact of separate incorporation. However, the Second Circuit did not adopt
the method of applying the doctrine that the Seventh and Ninth Circuits did. See
Triebwasser & Katz v. A.T. & T. Co., 535 F.2d 1356, 1358-59 n.1 (2d Cir. 1976).

40. 2 E. KInrNER, FEDERAL AN'rRUST LAw § 9.11 at 26-27 (1980). See note 18
and accompanying text supra.

41. 2 E. Kn'rNER, supra note 40, at 26-27. See Harvey v. Fearless Farris Whole-
sale, Inc., 589 F.2d 451, 455-58 (9th Cir. 1979).

42. Photovest v. Fotomat Corp., 606 F.2d 704, 726 (7th Cir. 1979); Knutson v.
Daily Rev., Inc., 548 F.2d 795, 802-03 (9th Cir. 1976), cert. denied, 434 U.S. 910 (1977).

43. J. VON KALUNOWSKI ANTITRusT LAws & TRADE REGULATION § 6.01 [2] at 23-26
(rev. ed. 1981).

44. Id. at 6-28 through 30.
45. United States v. Yellow Cab Co., 332 U.S. 218, 227 (1947); Ogilvie v. Fotomat

Corp., 641 F.2d 581, 588 (8th Cir. 1981).

[Vol. 15
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its subsidiary, Fotomat Labs, as "the Company." The record il-
lustrates that Fotomat's corporate officers have always been the
officers of Fotomat Labs, that the officer's salary is based solely on
Fotomat's profits, that Fotomat and Fotomat Labs share the same
headquarters, that Fotomat has filed consolidated financial state-
ments reflecting the financial condition of its entire organization
which includes Fotomat Labs, that Fotomat Labs has never fied
separate financial statements with the Securities Exchange Com-
mission or the Internal Revenue Service, and finally, that the rea-
son for the separate incorporation was for purposes of according
different labor benefits to the two companies' employees and for
availing itself of certain tax advantages. 47 Based on this record,
the Eighth Circuit concluded that Fotomat Labs constituted the
corporate alter ego of Fotomat.48 Therefore, the court held that
Fotomat and Fotomat Labs were incapable of an illegal
conspiracy.

49

CONCLUSION

This decision is significant because it removes any doubt sur-
rounding the use of the single enterprise defense in the Eighthi Cir-
cuit. Furthermore, it will serve as a relief for multi-corporate firms
that could have been subjected to serious antitrust litigation or
that could have been forced to re-organize their corporate struc-
ture had the court denied the availability of the single enterprise
defense to the intra-enterprise conspiracy doctrine.

YAMAHA MOTOR CO. v. FTC: THE ACTUAL POTENTIAL

ENTRANT DOCTRINE

INTRODUCTION

In Yamaha Motor Co. v. FTC,50 the Eighth Circuit examined
the question of whether a joint venture violated section 7 of the
Clayton Act. One of the major issues in Yamaha was the legality
of collateral agreements between the Yamaha Motor Company and
the Brunswick Corporation.5' The other major issue was whether
a joint-venture agreement substantially reduced existing competi-
tion in the market in violation of section 7.52

46. 641 F.2d at 589.
47. Id.
48. Id. at 590.
49. Id.
50. 657 F.2d 971 (8th Cir. 1981).
51. Id. at 975.
52. Id. at 976.

19821
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FACTS

Brunswick is a diversified manufacturer whose products in-
clude Mercury outboard motors and other recreational items. 53 It
is the second largest seller by unit and dollar volume of outboard
motors in the United States.M In order to increase its market
share, Brunswick was considering the development of a second
line of outboard motors.55

Yamaha is a Japanese corporation that manufactures many
recreational products.56 Yamaha manufactures outboard motors
through the Sanshin Kogyo Company, Ltd.57 Sanshin has pro-
duced Yamaha brand outboard motors since 1969, when Yamaha
acquired sixty percent of Sanshin's stock.58 These outboard mo-
tors are sold in markets throughout the world.59

On November 21, 1972, Brunswick and Yamaha entered into a
joint venture agreement in which Brunswick acquired thirty-eight
percent of the Sanshin stock.60 Yamaha sold Brunswick twenty-
two percent of its Sanshin stock, thereby reducing its interest in
Sanshin to thirty-eight percent.61 Under the joint venture agree-
ment, all of the Sanshin outboard motors would be purchased by
Yamaha.62 Yamaha would sell a portion of these motors under its
own brand name.63 The remainder were to be sold to the Bruns-
wick subsidiary, Mariner, to be marketed by Brunswick under the
Mariner brand name.64 Under the agreement, Yamaha selected six
directors and Brunswick selected five directors of Sanshin's
eleven-member board of directors. 65

An ancillary agreement set forth the geographic rights of each
party to sell the Sanshin-produced outboards.66 Brunswick had
the exclusive right to sell the Sanshin outboards under the Mari-

53. Id. at 973.
54. Id.
55. Id.
56. Id. at 974.
57. Id.
58. Id.
59. Id.
60. Id.
61. Id.
62. Id.
63. Id.
64. Id.
65. Id. Representation on Sanshin's four-person operating committee was

equally divided. The agreement was to last for ten years, with automatic three-year
extensions to follow. However, either party could terminate the agreement at the
end of any term by giving three years written notice. Id.

66. Id.

[Vol. 15
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ner brand name in North America, Australia, and New Zealand. 67

Yamaha had the exclusive rights to market these motors in Ja-
pan.68 Elsewhere, Yamaha and Mariner brand name motors, al-
though identical, could be sold in competition with each other.69

Another collateral agreement prohibited Yamaha from purchasing
or manufacturing similar engines for resale, and limited competi-
tion between Brunswick and Yamaha.70

On April 15, 1975, a complaint was filed challenging the legality
of the joint venture agreement under sections 7 and 5 of the Clay-
ton Act.71 The administrative law judge (ALJ) recommended that
the complaint be dismissed.7 2 The ALJ found that Yamaha was
the most likely entrant into the United States market, but also
found that Yamaha was not considering entering the market at
this time.73 The ALT's final conclusion was that the net effect of the
joint venture was to increase competition.74

On appeal, the Federal Trade Commission reversed the deci-
sion of the administrative law judge.75 The Commission rejected
the AIJ's characterization of Mariner as a new force which pro-
duced a procompetitive effect on the market.7 6 The Commission's
final order directed that the joint venture agreement be re-
scinded.7 7 The Commission ordered Brunswick to sell all of its
Sanshin stock to Yamaha, prohibited Brunswick, Yamaha, and
Mariner from entering into any restrictive agreements concerning
the manufacture, sale, or distribution of outboard motors in the
United States, and prohibited them from making any acquisition in
the outboard industry without the prior approval of the Commis-
sion.78 Brunswick appealed to the Eighth Circuit, claiming that
the findings of violations of sections 7 and 5 of the Clayton Act
were not supported by substantial evidence.7 9

The Eighth Circuit's holding that the joint venture agreement
violated section 7 of the Clayton Act is the crux of the antitrust

67. Id.
68. Id.
69. Id.
70. Id. Brunswick was prohibited from competing with any products sold by

Yamaha, except snowmobiles. Id.
71. Id. at 974-75.
72. Id. at 975.
73. Id.
74. Id.
75. Id.
76. Id.
77. Id.
78. Id. at 975-76.
79. Id. at 976.
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aspect of this case.8 0 The determination of whether there may be a
substantial lessening of competition resulting from the agreement
depends on whether the actual potential entrant doctrine can be
properly applied.

BACKGROUND

Congress' intent in passing section 7 of the Clayton Act was
the elimination of business consolidations that may lessen compe-
tition.8 1 Section 7 prohibits acquisitions that tend to precipitate
the concentration of markets.82 In determining whether the
merger violates section 7, a court must determine whether the les-
sening of future competition is a probable result.83

One of the most significant developments in the evolution of

section 7 is the doctrine of potential competition. 4 This doctrine
was originally recognized by the Supreme Court in 1964.85 The doc-
trine is premised on the theory that the threat of entry into a con-
centrated market by a competitor positioned at the threshold of
the market will likely have a procompetitive effect on pricing and
other behavior of existing firms in the market, and that removal of
that threat has a detrimental effect on competition.8" Thus, the po-
tential competition doctrine is only applicable when the market is
concentrated and operating in a uncompetitive manner.8 7 If these
conditions do not exist, the doctrine does not apply since a new

80. The Eighth Circuit agreed with the Commission's findings that the collat-
eral agreements were unlawful. The court found that even if the joint venture was
valid, the agreements were not reasonably necessary to the purpose of the joint
venture; they did not serve a legitimate purpose of the joint venture and they were
not limited to the subject of the joint venture. The agreements merely served to
unlawfully eliminate possible competition with respect to different products. Id. at
981.

81. Brown Shoe Co. v. United States, 370 U.S. 294, 311-13 (1962). The legislative
history is discussed in detail at 311-23. Section 7 of the Clayton Act provides in part:
"No corporation engaged in commerce shall acquire, directly or indirectly, the
whole or any part of the stock or other share capital ... or ... assets of another
corporation engaged also in commerce, where in any line of commerce in any sec-
tion of the country, the effect of the acquisition may be substantially to lessen com-
petition, or to tend to create a monopoly." 15 U.S.C. § 18 (1976).

82. United States v. Von's Grocery Co., 384 U.S. 270, 276-78 (1966).
83. United States v. Penn-Olin Chem. Co., 378 U.S. 158, 177 (1964). The

Supreme Court has stressed that "probabilities," not "certainties," are to be the
basis of determining the validity of acquisitions under this statute. Brown Shoe Co.
v. United States, 370 U.S. 294, 323 (1962).

84. Kaplan, Potential Competition and section 7 of the Clayton Act, 25 AnI-
TRUST BULL. 297, 297 (1980).

85. United States v. Penn-Olin Chem. Co., 378 U.S. 158 (1964).
86. 4 J. VON KALxNowSyI, ANTrTRUST LAwS & TRADE REGULATION § 19.02[2], at

19-50.9 through 19-50.10 (rev. ed. 1981).
87. United States v. Marine Bancorporation, Inc., 418 U.S. 602, 630 (1974);

Kaplan, supra note 84, at 299.
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entrant would not substantially affect the level of competition. 8

A branch of the potential competition doctrine is termed the
"actual potential entrant doctrine."89 This doctrine proscribes en-
try into concentrated markets through means other than the most
competitive avenue available. 90 It focuses not on the anticompeti-
tive effects of the acquisition of a leading firm in a concentrated
market, but on the desirable, procompetitive effects of the alterna-
tive methods of entry available. 91 Two alternative methods of en-
try that the courts view favorably are the "toehold acquisition" and
the "de novo entry. '92

A firm entering a concentrated market through a toehold ac-
quisition does so by acquiring a small competitor in the market.93

The acquired firm, under the guidance of the acquiring firm, then
competes vigorously in an effort to increase its market share.94

The final result is that the existing market leaders are forced to
increase their own efforts to hold off this new challenge. 95 This
form of entry into a concentrated market results in a procompeti-
tive change in the market, the desired goal of the act.96

A firm entering a market through a de novo entry will do so
through internal expansion into the targeted market.97 De novo
entry exerts a procompetitive effect on the market by introducing
into it a new competitor attempting to gain a market share.98 This
method of entry also forces the existing market leaders to increase
their own efforts to minimize the effects of the new challenge. 99

Thus, the resulting procompetitive effect that section 7 attempts to
create and maintain is achieved. 10°

88. Kaplan, supra note 84, at 299. Such a market condition is known as an oli-
gopoly, and is defined as an "[elconomic climate existing where a few sellers sell
only a standardized product." BLAcK's LAw DICTIONARY 979 (5th ed. 1979).

89. Kaplan, supra note 84, at 298-99. The other branch of the potential competi-
tion doctrine is the perceived potential entrant doctrine, which is not discussed
here. Id. at 298.

90. Comment, The Potential Competition Doctrine After Marine Bancorpora-
tion, 63 GEO. L.J. 969, 971 (1975) [hereinafter cited as The Potential Competition
Doctrine 1.

91. Id. at 971-72.
92. Id. at 972. See BOC Int'l Ltd. v. FrC, 557 F.2d 24, 26-27 (2d Cir. 1977).
93. The Potential Competition Doctrine, supra note 90, at 972.
94. Swennes, Three Theories of Potential Competition Under Section 7 of the

Clayton Act: Reaching the Conglomerate Merger, 49 Tui. L REv. 139, 159 (1974).
95. Id.
96. Brown Shoe Co. v. United States, 370 U.S. 294, 317 (1962).
97. See The Potential Competition Doctrine, supra note 90, at 972.
98. Id.
99. Id.

100. Brown Shoe Co. v. United States, 370 U.S. 294, 317 (1962).
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ANALYSIS

In Yamaha, the Eighth Circuit followed the two-step test set
forth by the Supreme Court in United States v. Marine Bancorpo-
ration, Inc. 101 to determine whether a firm entering an oligopolistic
market falls within the actual potential entrant doctrine.10 2 The
first step of the test is to determine whether the acquiring firm had
the means to enter the concentrated market de novo or through a
toehold acquisition.103 The second step is to determine whether
those means of entry would have been likely to produce a decon-
centration of the market or provide other procompetitive effects.1°4

Under this two-step test, the government has the difficult task of
blocking a merger because unequivocal proof that an acquiring
firm would have entered de novo is seldom available.'05

There are indications that there is a higher burden of proof
needed to show anticompetitive effects under the actual potential
entrant theory than under other potential competition theories.106

The difficulty in meeting this criteria has resulted in rejection of
the doctrine as the sole basis for a decision in many cases subse-
quent to Marine Bancorporation. 107

In BOC Int'l Ltd. v. FTC,0 8 the FTC claimed that the proposed
merger violated section 7 under the actual potential entrant doc-
trine.'0 9 The Second Circuit examined the applicability of the two-
step test to the facts in the case and held that the evidence did not
warrant the finding of a section 7 violation under the doctrine." 0

Likewise, the Fifth Circuit in Mercantile Texas Corp. v. Board of
Governors' also attempted to, but could not apply the two-step
test due to a lack of evidence." 2 The Fourth Circuit held in FTC v.
Atlantic Richfield Co. "3 that there was also no section 7 violation
since the evidence was insufficient to invoke the doctrine under
the two-step test." 4 These cases illustrate that obtaining sufficient

101. 418 U.S. 602 (1974).
102. 657 F.2d at 977-78.
103. See 418 U.S. at 633; BOC Int'l Ltd. v. lrC, 557 F.2d 24, 26-27 (2d Cir. 1977).
104. 418 U.S. at 633.
105. Id. at 624. See Brodley, Oligopoly Power Under the Sherman and Clayton

Acts-From Economic Theory to Legal Policy, 19 STAN. L. REV. 285, 357-58 (1967).
106. ANTrrRusT ADVISOR § 3.30, at 195 (2d ed. 1976).
107. Lektro-Vend Corp. v. Vendo Corp., 500 F. Supp. 332, 362 (N.D. IlH. 1980).
108. 557 F.2d 24 (2d Cir. 1977).
109. Id. at 26.
110. Id. at 28-30.
111. 638 F.2d 1255 (5th Cir. 1981).
112. Id. at 1268-72.
113. 549 F.2d 289 (4th Cir. 1977).
114. Id. at 293-98.
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evidence to support the prohibition of a merger is difficult. 115

In Yamaha, the Eighth Circuit held that there was sufficient
evidence to find that Yamaha was an actual potential entrant inter-
ested and capable of entering de novo into the United States mar-
ket.116 Despite the fact that Yamaha had previously attempted to
enter this market twice, it recently acquired both the full line of
motors and the ability to obtain the network of distributors
deemed necessary for a successful de novo entry into this mar-
ket.117 The court stated that this evidence indicated that Yamaha
was interested in and capable of entering this market de novo, and
thus, the court held that the first step of the test set forth in Marine
Bancorporation was satisfied."18

Under the second step of the test, the court must determine
whether a de novo or toehold entry would have a significant
procompetitive impact on the market."x 9 For the doctrine to apply,
the market must be an oligopoly, 120 since a de novo entry would
not enhance competition in a market that was already competi-
tive. 121 Yamaha is a well-established, financially strong and
familiar firm among American consumers, with considerable mar-
keting experience in the United States. 122 The court found suffi-
cient evidence that an independent entry by Yamaha would have a
significant procompetitive impact since the United States outboard
motor market is an oligopoly. 123 De novo entry of a large firm into
an oligopoly has significant procompetitive effects. 124 The Eighth
Circuit held that the second step of the test was satisfied since
Yamaha did not make an independent entry into the market. 25

Since the two-step test set out in Marine Bancorporation was met,
and Yamaha was found to be an actual potential entrant, the
Eighth Circuit upheld the Commission's finding that Brunswick's
acquisition of the Sanshin stock violated section 7 of the Clayton

115. Turner, Conglomerate Mergers and Section 7 of the Clayton Act, 78 HARv. L.
REV. 1313, 1384 (1965).

116. 657 F.2d at 978-80 (8th Cir. 1981).
117. Id. at 978.
118. Id. at 978-80.
119. See note 104 and accompanying text supra.
120. United States v. Siemens Corp., 621 F.2d 499, 505 (2d Cir. 1980). See note 87

and accompanying text supra.
121. 621 F.2d at 505 n.5.
122. 657 F.2d at 979.
123. Id. at 978-79. The top four firms had over ninety-eight percent of the dollar

volume of the market, with the top two firms, OMC and Brunswick, having eighty
percent of the dollar volume. Id.

124. BOC Int'l Ltd. v. FTC, 557 F.2d 24,27 (2d Cir. 1977). See also Ford Motor Co.
v. United States, 405 U.S. 562, 587 (1972).

125. 656 F.2d at 979-80.
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CONCLUSION

This case is significant because the Eighth Circuit has ruled on
a doctrine that has been before the Supreme Court, but which has
never been formally ruled upon by it.

1
2

7 In United States v. Fal-
staff Brewing Corp. ,128 the Supreme Court reserved ruling on the
actual potential entrant doctrine for "another day."'129 In Marine
Bancorporation, the Court set forth under what conditions the
doctrine may be used, but it also stated that it expressed no view
on the proper resolution of the doctrine reserved in Falstaff.130 Be-
cause of the Supreme Court's failure to rule on the doctrine when
the occasion to do so has existed,' 13 some courts entertain reserva-
tions as to the validity of the doctrine.132 The Eighth Circuit in
Yamaha has given this doctrine recognition and vitality in this cir-
cuit.

Douglas C. Goeb-'83

126. Id. at 980-81.
127. See 418 U.S. at 638-39; United States v. Falstaff Brewing Co., 410 U.S. 526, 537

(1973).
128. 410 U.S. 526 (1973).
129. Id. at 537.
130. 418 U.S. at 638-39.
131. See note 128 and accompanying text supra.
132. Babcock & Wilcox Co. v. United Technologies Corp., 435 F. Supp. 1249, 1285

(N.D. Ohio 1977).
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