
BANKING

Although the current federal policy of regulatory reform for
the banking industry1 has not yet made a significant impact upon
banking-related adjudications, the 1981 survey period produced
two noteworthy rulings by the Eighth Circuit Court of Appeals,
both involving judicial interpretation of major federal statutes.

In County National Bancorporation & TGB Co. v. Board of
Governors of the Federal Reserve,2 the court analyzed the standard
of review which the Federal Reserve Board must employ in consid-
ering bank merger applications under the Bank Holding Company
Act. The court sought to clarify the scope of the anticompetitive
standard as it affects the Board's decision to approve or deny a
merger application.

Another significant case heard by the Eighth Circuit focused
on interpretation of civil liability provisions within the Truth in
Lending Act. In Andersen v. Farmers Bank of Clatonia,3 the court
held that co-obligors to a single consumer credit transaction could
recover separate awards for their lender's violation of the Act.

COUNTY NATIONAL BANCORPORATION & TGB CO. v.
BOARD OF GOVERNORS OF THE FEDERAL

RESERVE: CLAYTON ANTITRUST
STANDARDS IN BANK HOLDING

COMPANY MERGERS

In County National Bancorporation & TGB Co. v. Board of
Governors of the Federal Reserve System,4 the major issue was
whether the Federal Reserve Board (Board) may deny a proposed
merger under the Bank Holding Company Act of 1956 (BHCA), 5 on
general competitive grounds absent an affirmative finding of an an-
titrust violation. A panel of the Eighth Circuit Court of Appeals, in
an opinion later withdrawn, concluded that the Board's denial of

1. Deregulation of the banking industry includes the phaseout of interest rate
ceilings, alteration of reserve requirements, truth-in-lending simplification, recogni-
tion of NOW accounts, and creation of all-savers certificates. The revolutionary leg-
islation promulgated by Congress to carry out this reform will transform the
formerly static banking industry into a highly competitive one. See generally De-
pository Institutions Deregulation and Monetary Control Act of 1980, Pub. L No. 96-
221, 94 Stat. 132 (1980) (codified in various sections of 12 U.S.C.).

2. 654 F.2d 1253 (8th Cir. 1981).
3. 640 F.2d 1347 (8th Cir. 1981).
4 654 F.2d 1253 (8th Cir. 1981).
5. Bank Holding Company Act of 1956, 12 U.S.C. §§ 1841-1865 (1977).
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County National's merger application should be vacated.6 On re-
hearing, the court en banc determined that the Board had pro-
ceeded under an erroneous interpretation of the statutory
standard to be applied under the BHCA,7 and as a result had im-
posed an impermissible antitrust standard stricter than those ar-
ticulated in either the Sherman 8 or Clayton 9 Antitrust Acts.'0

Therefore, the court remanded the case for de novo consideration
by the Board of County National's merger application.11

The primary plaintiff, County National, a multibank holding
company, applied in April of 1979 to the Board for approval of its
applications to acquire one hundred percent of the voting shares of
T.G. Bankshares (T.G.), an unaffiliated bank holding company.
County National proposed to complete the transaction through the
merger of T.G. into T.G.B. Co., a nonoperating subsidiary owned
and formed by County National solely to carry out the merger.12

At the time the merger applications were made, County Na-
tional, headquartered in St. Louis, Missouri, was the tenth largest
banking organization in Missouri and the sixth largest in the St.
Louis market.13 T.G., also headquartered in St. Louis, was the thir-
teenth largest banking organization in the state and the tenth larg-
est in the St. Louis market.14 A significant overlap of service areas

6. 654 F.2d at 1254. The panel opinion appeared in the advance sheets at 628
F.2d 1133 (8th Cir. 1980), but was withdrawn from the bound volume because re-
hearing was granted.

7. Id. at 1260. Section 1842(c) reads in pertinent part:
(c) The Board shall not approve-
(1) any acquisition or merger or consolidation under this section which
would result in a monopoly, or which would be in furtherance of any combi-
nation or conspiracy to monopolize or to attempt to monopolize the busi-
ness of banking in any part of the United States, or
(2) any other proposed acquisition or merger or consolidation under this
section whose effect in any section of the country may be substantially to
lessen competition, or to tend to create a monopoly, or which in any other
manner would be in restraint [of] trade, unless it finds that the anticompe-
titive effects of the proposed transaction are clearly outweighed in the pub-
lic interest by the probable effect of the transaction in meeting the
convenience and needs of the community to be served.

In every case, the Board shall take into consideration the financial and
managerial resources and future prospects of the company or companies
and the banks concerned, and the convenience and needs of the commu-
nity to be served.

12 U.S.C. § 1842(c) (1977).
8. 15 U.S.C. §§ 1-7 (1977).
9. 15 U.S.C. § 18 (1977).

10. 654 F.2d at 1260.
11. Id. On remand the Board approved the merger application. County Nat'l

Bancorporation, 67 Fed. Res. Bull. 912 (1981).
12. 654 F.2d at 1254.
13. Id.
14. Id.
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existed between these two holding companies. As a result of the
proposed merger, County National would have become the sev-
enth largest banking organization in the state of Missouri and the
fourth largest in the St. Louis market area.15

Before the Board may approve any holding company merger,
it is directed under section 3(c) 16 to consider various matters, in-
cluding certain antitrust standards. By a divided vote, the Board
denied County National's applications, finding that a merger would
eliminate existing competition between two aggressive competi-
tors and would create a harmful concentration of banking re-
sources on a state as well as a local level. Additionally, the Board
found that the proposed merger lacked sufficient benefits to offset
the harmful anticompetitive effects. 17 On appeal, County National
asserted that the Board erroneously failed to affirmatively find that
the proposed merger would violate the antitrust standards in sec-
tions 3(c) (1) and (2).18 In response, the Board argued that it was
authorized by statute and regulations to deny the application on
general competitive grounds, concluding that a finding of specific
antitrust violations was not a prerequisite to such a denial.19

Resolution of the issue raised in County National rested upon
the interpretation of section 3(c) of the BHCA. As originally en-
acted, section 3(c) did not emphasize specific antitrust stan-
dards.20 Instead, its standards simply required the Board to
consider several equally weighted factors, one being the preserva-
tion of banking competition.

15. Id. at 1255.
16. The section was numbered 3(c) in Public Law No. 511, in the original

BHCA. The number has been perpetuated and this explains the court's reference.
Bank Holding Company Act of 1956, Pub. L No. 511, § 3(c), 70 Stat. 135 (1957) (codi-
fied as 12 U.S.C. § 1842(c)).

17. 654 F.2d at 1255-56 (analyzing County Nat'l Bancorporation, 65 Fed. Res.
Bull. 763 (1979)).

18. Id. at 1256.
19. Id.
20. Section 3(c) originally read as follows:

In determining whether or not to approve any acquisition or merger or
consolidation under this section, the Board shall take into consideration
the following factors: (1) the financial history and condition of the com-
pany or companies and the banks concerned; (2) their prospects; (3) the
character of their management; (4) the convenience, needs, and welfare of
the communities and the area concerned; and (5) whether or not the effect
of such acquisition or merger or consolidation would be to expand the size
or extent of the bank holding company system involved beyond limits con-
sistent with adequate and sound banking, the public interest, and the pres-
ervation of competition in the field of banking.

Bank Holding Company Act of 1956, Pub. L No. 511, § 3(c), 70 Stat. 135 (1957).
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In 1966, section 3(c) was last amended.2 1 The legislative his-
tory of the provision indicates that Congress sought to achieve uni-
form standards of review22 between holding company merger
applications considered by the Board and those individual bank
mergers considered by the Federal Deposit Insurance Corporation
under the Bank Merger Act (BMA), as amended.23 As a result, the
language of section 3(c) of the BHCA is almost identical to that of
section (c) (5) of the BMA.24 Due to the virtually mirror image
characteristics of the two acts, the legislative history of the 1966
BMA amendments to section (c) (5) is equally applicable to dis-
cern the intent inherent in section 3(c) of the BHCA.25

The amendments to these provisions incorporate familiar anti-
trust standards. Specifically, section 3(c) (1) of the BHCA, prohib-
iting mergers which would result in a monopoly, is derived directly
from section 2 of the Sherman Antitrust Act.26 In addition, section
3(c) (2) of the act incorporates portions of other antitrust legisla-
tion. The language, "may be substantially to lessen competition, or
to tend to create a monopoly," comes directly from section 7 of the
Clayton Antitrust Act.27 Likewise, the "in restraint of trade"
phrase is a repetition of the language of section 1 of the Sherman

21. Bank Holding Company Amendments of 1966, Pub. L No. 89-485, § 7, 80
Stat. 237 (amending 12 U.S.C. 1842(c) (1956)).

22. S. REP. No. 1179, 89th Cong., 2d Sess. 2, reprinted in 1966 U.S. CODE CONG. &
AD. NEWS 2385, 2393.

23. Bank Merger Act, 12 U.S.C. § 1828(c) (5) (1977).
24. Section (c) (5) reads as follows:
The responsible agency shall not approve-
(A) any proposed merger transaction which would result in a monopoly,
or which would be in furtherance of any combination or conspiracy to mo-
nopolize or to attempt to monopolize the business of banking in any part of
the United States, or
(B) any other proposed merger transaction whose effect in any section of
the country may be substantially to lessen competition, or to tend to create
a monopoly, or which in any other manner would be in restraint of trade,
unless it finds that the anticompetitive effects of the proposed transaction
are clearly outweighed in the public interest by the probable effect of the
transaction in meeting the convenience and needs of the community to be
served.
In every case, the responsible agency shall take into consideration the
financial and managerial resources and future prospects of the existing and
proposed institutions, and the convenience and needs of the community to
be served.

12 U.S.C. § 1828(c) (5). Compare above with note 7 supra.
25. 654 F.2d at 1256.
26. The relevant language of the Sherman Antitrust Act is as follows: "Every

person who shall monopolize, or attempt to monopolize, or combine or conspire
with any other person or persons, to monopolize any part of the trade or commerce
among the several States ... shall be deemed guilty of a felony .... ." 15 U.S.C. § 2
(1977).

27. 15 U.S.C. § 18 (1977).
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Act.28 By incorporating these antitrust standards into section 3(c)
verbatim, Congress apparently intended to rely upon the many
years of judicial interpretation behind the Clayton and Sherman
Acts.

2 9

In County National, the Eighth Circuit reasoned that the sub-
stitution of specific competitive standards into the 1966 amend-
ments to the BHCA was a strong indication that the antitrust
standards were intended to be the sole measure of the competitive
effects of a proposed merger.30 This position has been subject to
dispute among judges, banking agencies, and legal commentators.

As noted earlier, the congressional deliberations surrounding
the passage of the 1966 amendments to the BMA are equally rele-
vant to those amendments of the BHCA, and are equally valuable
in discerning the common legislative intent behind the two
amended acts. Two concerns arose after 1960 which encouraged
Congress to seek amendments to the BMA. First, although that
Act was intended to reduce a decline in the number of commercial
banks due to previously unregulated mergers, bank regulatory
agencies approved ninety percent of all merger applications be-
tween 1960 and 1965.31 Therefore, in order to achieve its goal to
preserve banking competition, Congress saw the need to create
standards stricter than previously mandated by the original Act.32

In fact, the author of the 1966 amendments to the BMA stated that
the antitrust standard defined in the bill should be the primary fac-
tor used by the regulatory agencies and the courts in determining
whether to approve a merger.33

The second concern which encouraged Congress to seek
amendments to the BMA arose from a decision by the United
States Supreme Court in United States v. Philadelphia National
Bank.34 Prior to that decision by the Court, Congress believed that
some bank mergers were in the public interest even though they
tended to be anticompetitive. 35 Nevertheless, in Philadelphia Na-
tional Bank, the Supreme Court disagreed, holding that bank
merger applications were subject to the antitrust standards of the

28. 15 U.S.C. § 1 (1977).
29. 112 CONG. REC. 2444 (1966) (remarks of the bill's author, Rep. Reuss).
30. 654 F.2d at 1256.
31. 112 CONG. REC. 2444 (1966) (remarks of Rep. Reuss).
32. H.R. REP. No. 1221, 89th Cong., 2d Sess. 2, reprinted in 1966 U.S. CODE CONG.

& AD. NEWS 1860, 1860.
33. 112 CONG. REC. 2444 (1966) (remarks of Rep. Reuss).
34. 374 U.S. 321 (1963).
35. H.R. REP. No. 1416,86th Cong., 2d Sess. 2, reprinted in 1960 U.S. CODE CONG.

& AD. NEWS 1995, 2003.
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Clayton Act.36 The Court criticized the lack of any provision in the
BMA requiring that agencies give greater weight to the anticompe-
titive factor.3 7 In addition, the Court expressly rejected the equal
balancing of factors approach taken by the BMA,38 finding that a
merger which may substantially lessen competition "is not saved
because, on some ultimate reckoning of social or economic debits
and credits, it may be deemed beneficial. '39 The ultimate effect of
this decision was a virtual nullification of the BMA of 1960.40 As a
result, Congress was forced to incorporate anticompetitive stan-
dards into the 1966 amendments to the Act. Likewise, the 1966
amendments to the BHCA brought these same anticompetitive
standards to the forefront. 41

Although the amendments to these Acts made the competitive
factor preeminent, 42 Congress retained the "convenience and
needs of the community" 43 factor to preserve the desired balance
in agency consideration of merger applications. Thus, Congress
regranted the appropriate regulatory agencies some discretion in
approving merger applications in the sense that if the anticompeti-
tive effects are outweighed by the convenience and needs of the
community, the merger may be approved." The creation of the
convenience and needs exception was a recognition by Congress
that some mergers which violate the antitrust laws are, neverthe-
less, offset by the public interest and that strict application of the
antitrust laws should not apply to the banking industry.45

In evaluating a merger application under section 3(c) of the
BHCA, the Board is first directed, under section 3(c) (1), to deter-
mine if the proposed transaction would create a monopoly or fur-
ther a conspiracy to create a monopoly. If it would, the Board must
automatically withhold approval.46 However, if the Board finds
that the proposed merger may substantially lessen competition or
tend to create a monopoly, it may still approve the merger under

36. 374 U.S. at 351.
37. Id. at 351-52.
38. See note 20 supra. The language of that section in the 1956 Act placed no

special emphasis on any one factor to be considered by the agency. 112 CONG. REc.
2441 (1966) (remarks of Rep. Patman).

39. 374 U.S. at 371.
40. Id. at 384. (Harlan, J., dissenting).
41. S. REP. No. 1179, 89th Cong., 2d Sess. 2, reprinted in 1966 U.S. CODE CONG. &

AD. NEWS 2385, 2394.
42. 112 CONG. REc. 2441 (1966) (remarks of Rep. Patman); See also 112 CONG.

REc. 2444 (1966) (remarks of Rep. Reuss).
43. See note 7 supra.
44. Washington Mut. Sav. Bank v. FDIC, 482 F.2d 459, 463 (9th Cir. 1973).
45. 654 F.2d at 1258.
46. See note 7 supra.
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section 3(c) (2) if these effects are outweighed by the likelihood
that the merger will meet the convenience and needs of the com-
munity served.47 These two provisions clearly direct the Board to
first consider the anticompetitive impact of the proposed merger.
However, section 3(c) (2) mitigates a harsh application of the anti-
trust laws by granting the Board some discretion to approve those
mergers which may prove beneficial in spite of their anticompeti-
tive tendencies.

The dispute among judges, banking agencies, and commenta-
tors regarding section 1842(c) of the BHCA focuses primarily on
the standard,.pf review that should be employed in the first unlet-
tered senten6e following section 3(c) (2).4 After the enactment of
a virtually identical unlettered sentence in the 1966 amendments
to the BMA, 49 the Board promulgated a regulation which adopted
the position that adverse anticompetitive effects would be consid-
ered relevant under the unlettered sentence of the BMA, even if
the effects failed to rise to the level of antitrust violations.5 0 Sev-
eral commentators concur with this position.51 However, two
courts of appeals, prior to the en banc ruling of the Eighth Circuit,
adopted a contrary position.52

Congress' primary consideration in amending the BHCA and
the BMA was the establishment of uniform standards for consider-
ation of the anticompetitive effects of bank mergers and bank hold-
ing company acquisitions. 53 Arguably, to allow the Board, under

47. Id.
48. The unlettered sentence reads: "In every case, the Board shall take into

consideration the financial and managerial resources and future prospects of the
company or companies and the banks concerned, and the convenience and needs of
the community to be served." 12 U.S.C. § 1842(c) (1977).

49. Compare notes 7 and 24 supra.
50. 12 C.F.R. § 250.182 (1969).
51. Note, The 1966 Amendment to the Bank Merger Act, 66 COLUM. L REV. 764,

784-85; Note, Washington Mutual: A Judicial Amendment to the Bank Merger Act of
1966, 42 GEO. WASH. L. REV. 639 (1974) [hereinafter cited as Washington MutualI.

52. In Mercantile Texas Corp. v. Federal Res. Sys., 638 F.2d 1255 (5th Cir. 1981),
Mercantile's application for approval to merge with a smaller bank holding com-
pany had been denied by the Board. On review, the Fifth Circuit vacated the
Board's order and remanded for reconsideration, holding, "If the Board rejects a
proposed merger on anticompetitive grounds, it must find a violation of the Sher-
man and Clayton Act standards written into the statute." Id. at 1259.

In Washington Mut. Say. Bank v. FDIC, 482 F.2d 459 (9th Cir. 1973), the court
reviewed the FDIC's decision denying Washington Mutual's application to merge
under the BMA. Concluding that Congress intended all bank merger applications
to be first subjected to traditional antitrust analysis, the court held that failure by
the FDIC to engage in such analysis constituted error. Id. at 464.

53. 638 F.2d at 1261. See S. REP. No. 1179, 89th Cong., 2d Sess. 2, reprinted in
1966 U.S. CODE CONG. & An. NEws 2385, 2393, 2394; H.R. REP. No. 1221, 89th Cong., 2d
Sess. 2, reprinted in 1966 U.S. CODE CONG. & AD. NEWS 1860, 1860.
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the unlettered sentence of 1842(c), to apply an antitrust standard
individually tailored to the convenience and needs of each commu-
nity would destroy that desired uniformity.M Such a tailored stan-
dard would be stricter than, and go beyond the bounds of, the well
defined ambit of the Clayton and Sherman Acts. In County Na-
tional, the Eighth Circuit's decision denied the Board its at-
tempted application of a tailored standard under the unlettered
sentence. The court limited the Board's inquiry to considerations
of the antitrust standards set forth in sections 3(c) (1) and (2). 5

This holding is in complete agreement with the other two circuits
that have ruled on the issue.56

The United States Supreme Court has had several opportuni-
ties to discuss the appropriate antitrust standard under the BMA
and the BHCA. In United States v. Third National Bank in Nash-
ville,57 the Supreme Court analyzed the legislative debates
preceeding the 1966 amendments to the BMA. The Court held that
only one conclusion could be drawn from its analysis, and it articu-
lated a two-part approach: "Congress intended bank mergers first
to be subject to the usual antitrust analysis; if a merger failed that
scrutiny, it was to be permissible only if the merging banks could
establish that the merger's benefits to the community would out-
weigh its anticompetitive disadvantages. '58

In a separate opinion, Justice Harlan agreed with the two-part
approach set forth by the Court, observing that if a proposed
merger does not violate the Clayton Antitrust standard embodied
in the BMA, the inquiry is over.59

Subsequently, the Supreme Court reaffirmed its dedication to
the primary importance of an agency determination of anticompe-
titive effects in United States v. Phillipsburg National Bank & Trust
Company.60 Although these cases failed to specifically address the
status of the unlettered sentence in the BMA and BHCA, logic in-
fers that if the Court had intended the sentence to employ a stan-
dard different than the Court's well settled two-part approach, the
views of the justices would have been voiced in the opinions.

In County National, the Eighth Circuit first cautioned that
these Supreme Court decisions may not provide the answer to the

54. 638 F.2d at 1261.
55. 654 F.2d at 1260.
56. See text at note 52 supra.
57. 390 U.S. 171 (1968).
58. Id. at 182.
59. Id. at 193 (Harlan, J., concurring in part and dissenting in part).
60. 399 U.S. 350, 357-58 (1970).
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specific issue raised in the case.61 However, a few paragraphs
later, the court relied on the Supreme Court's decisions by stating
that what the Court said in those merger cases largely applies to
holding company transactions as well. 62

Judge Heaney's strong dissent in County National63 stated
that the plain meaning of the unlettered sentence in section 3(c)
should include a consideration of all competitive impacts of a pro-
posed acquisition." He also argued that following the 1966 amend-
ments, the bank regulatory agencies were in substantial
agreement regarding the parameters of their discretionary author-
ity.65 He thereby concluded, after an analysis of legislative history,
that since Congress has not made any further changes to section
3(c), it was improper for the court to legislate in an area intention-
ally left untouched by Congress. 66 Judge Heaney also placed a
high value on certain scholarly notes which supported his position,
and which criticized the position adopted by other circuits and em-
braced in County National by the Eighth Circuit.67

In spite of the arguments advanced by the critics, the reality of
the case law cannot be ignored. The relevant issue, whether a
bank regulatory agency is permitted under the unlettered sen-
tence of section 3(c) to deny a merger on competitive grounds ab-
sent a finding of an antitrust violation, has been heard by three
courts of appeals.68 All three are in complete agreement; before a
bank merger application may be denied, an antitrust violation
must be found. Any other standard of review imposes an imper-
missibly stricter standard that will be overturned on judicial in-
spection. Such unanimity among the courts of appeals must lead
to the conclusion that the position adopted by these courts is be-
coming entrenched by the policy of stare decisis and, as a result, it
is a position that will continue to dominate in future adjudications.

Ultimately, however, intense disagreement by critics, or a con-
trary congressional intent, may force Congress to settle the matter.

61. 654 F.2d at 1259.
62. Id. at 1260.
63. Id. (Heaney, J., dissenting).
64. Id. at 1260-61.
65. Id. at 1261-62.
66. Id. at 1263.
67. For an excellent analysis of the extensive legislative history accompanying

the 1966 amendments, see generally Washington Mutual supra note 51. Although
the case law trend is developing contrary to that author's desires, his conclusions
are logically developed and well supported. Id.

68. County Nat'l. Bancorporation & T.G.B. Co. v. Federal Res. Sys., 654 F.2d
1253, 1260 (8th Cir. 1981); Mercantile Texas Corp. v. Federal Res. Sys., 638 F.2d 1255,
1263 (5th Cir. 1981); Washington Mut. Say. Bank v. FDIC, 482 F.2d 459, 465 (9th Cir.
1973).
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A statement made by the House Banking and Currency Commit-
tee, during consideration of the 1966 amendments to the merger
application standards provision of the BMA, may be just as rele-
vant today as it was then. The Committee said, 'The fact that so
many and such capable jurists and administrators have arrived at
such diametrically opposed interpretations of the same statutory
language is in itself a sufficient proof of the need for clarifica-
tion."69 Therein may be the solution.

ANDERSEN v. FARMERS BANK OF CLATONIA: LIMIT TO
RECOVERY UNDER THE TRUTH IN LENDING ACT

Andersen v. Farmers Bank of Clatonia70 presented the Eighth
Circuit with the opportunity to decide an issue that has thus far
sharply divided the courts of appeals. 71 That issue is whether sec-
tion 1640(a) 72 of the Truth in Lending Act allows each obligor in a
consumer credit transaction to collect civil damages up to the stat-
utory limit for a lender violation of the Act or whether the recovery
by all obligors combined is subject to that limit.73

In 1978, plaintiffs Lecia and David Andersen entered into a
consumer credit transaction with Farmers Bank of Clatonia, sign-
ing the installment note as co-obligors. 74 The note was secured by
jointly owned property, and the Andersens were jointly and sever-
ally liable for its repayment. After their divorce, Lecia and David
brought separate actions against Farmers Bank, alleging violations

69. H.R. REP. No. 1221, 89th Cong., 2d Sess. 2, reprinted in 1966 U.S. CODE CONG.
& AD. NEWS 1860, 1861.

70. 640 F.2d 1347 (8th Cir. 1981).
71. Id. at 1348.
72. Truth in Lending Act, 15 U.S.C. § 1640 (1976). The Act reads in pertinent

part:
(a) Except as otherwise provided in this section, any creditor who fails to
comply with any requirement imposed under this part or part D or E of this
subchapter with respect to any person is liable to such person in an amount
equal to the sum of-

(1) any actual damages sustained by such person as a result of the
failure;
(2) (A) (i) in the case of an individual action twice the amount of any
finance charge in connection with the transaction, or (ii) in the case of
an individual action relating to a consumer lease under part E of this
subchapter, 25 per centum of the total amount of monthly payments
under the lease, except that the liability under this subparagraph shall
not be less than $100 nor greater than $1,000.

Id. (emphasis added).
73. 640 F.2d at 1348. Congressional amendments to section 1640, effective

March 31, 1982, limit recovery by co-obligors to one combined award, thereby over-
ruling this decision by the Eighth Circuit. Truth in Lending Act, Pub. L. No. 96-221,
Title VI, § 615, 94 Stat. 180 (1980).

74. 640 F.2d at 1347-48.
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of the Truth in Lending Act.75 The district court consolidated the
actions and granted the plaintiffs' motions for summary judg-
ment.76 On appeal to the Eighth Circuit, Farmers Bank asserted
that the district court erred in awarding each of the co-obligors
statutory damages of $1,000,77 the maximum allowed by section
1640(a). 78 The court of appeals affirmed the separate awards in a
per curiam opinion.79

The division between courts on the issue of whether co-obli-
gors are each entitled to separate recoveries is a result of funda-
mental differences in the interpretation of the statutory language
of section 1640. The Fifth ° and Seventh' Circuits have allowed
each obligor to collect separate damages. These courts primarily
justified their position by relying on the "any person" language of
the section.8 2 On the other hand, the Fourth 83 and Ninth8 4 circuits
have permitted only one recovery per credit transaction, generally
preferring to rely on the "any individual credit transaction" lan-
guage of a House Banking and Currency Committee Report.85

In Andersen, the Eighth Circuit rejected the latter position,
stating that it found the Seventh Circuit's reasoning in Mirabal v.
General Motors Acceptance Corporation persuasive. 86 The
Mirabal court focused on the language in section 1640(a), which
reads in part, "[Any creditor who fails to comply with any re-
quirement... with respect to any person is liable to such person
... .,,87 The Seventh Circuit concluded that, absent more convinc-

75. Id. at 1348.
76. Unpublished memorandum opinion, consolidating Nos. 79-L-79 & 79-L-153

(D. Neb. June 30, 1980).
77. Id.
78. See note 72 supra.
79. 640 F.2d at 1349.
80. Davis v. United Companies Mort. & Inv. of Gretna, 551 F.2d 971, 972 (5th Cir.

1977).
81. Mirabal v. General Motors Acceptance Corp., 537 F.2d 871, 883 (7th Cir.

1976); Allen v. Beneficial Fin. Co. of Gary, 531 F.2d 797, 806 (7th Cir. 1976).
82. 551 F.2d at 972; 537 F.2d at 881; 531 F.2d at 806.
83. Powers v. Sims & Levin, 542 F.2d 1216, 1220 (4th Cir. 1976).
84. Milhollin v. Ford Motor Credit Co., 588 F.2d 753, 758 (9th Cir. 1978).
85. 588 F.2d at 758; 542 F.2d at 1219. The relevant part of the House Report reads

as follows: "Any creditor failing to disclose required information would be subject
to a civil suit with a penalty equal to twice the finance charge, with a minimum
penalty of $100 and a maximum penalty not to exceed $1,000 on any individual
credit transaction." H.R. REP. No. 1040, 90th Cong., 2d Sess. 2, reprinted in 1968 U.S.
CODE CONG. & Ai. NEWS, 1962, 1976. This provision is a portion of a House Banking
and Currency Committee Report recommending passage of the Consumer Credit
Protection Act, a subtitle of which incorporates truth in lending considerations.

86. 640 F.2d at 1349. In Mirabal v. General Motors Acceptance Corp., 537 F.2d
871, 883 (7th Cir. 1976), the court allowed each obligor to collect separate damages.
See note 81 and accompanying text supra.

87. 15 U.S.C. § 1640(a) (1976).
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ing evidence that Congress intended a different result, the com-
mand of that statute could not be ignored.88 In Andersen, the
Eighth Circuit agreed with this rationale, concluding that since the
statutory language was unambiguous, its clear meaning controlled
and further interpretation was unnecessary. 89

The soundness of this reasoning must be questioned in light of
the fact that the very language stated by the court to have clear
meaning has been interpreted differently by other courts.90 Addi-
tionally, Judge Robinson's dissent9' criticised the majority for find-
ing the "any person" language to be controlling, asserting that
such a position required that the language be read with unwar-
ranted specificity.9 2 Judge Robinson pointed out that if Congress
had intended to make a creditor liable to each obligor, it could have
used that particular term.93 Finally, he argued that, as used in a
statutory context, "person" is often a generic term encompassing
entities other than a singular human being.94

As an alternative basis to justify separate awards to co-obli-
gors, the Seventh Circuit in Mirabal held that since a creditor
gains additional security for a loan by requiring two signatories,
his obligations should be commensurate with the greater security
acquired, and he should thereby be liable to each obligor for a vio-
lation of the disclosure requirements. 95 In Andersen, the Eighth
Circuit approved this rationale.96

In a footnote to his dissent, Judge Robinson argued that the
greater security proposition advanced by the Mirabal court could
create a winless situation for some lenders. 97 Since a creditor
strives to minimize his risk of loss on a loan, the use of multiple
obligors aids in the accomplishment of this goal. However, a court
award to each obligor in this situation could expose the creditor to
catastrophic liability and may discourage him from extending

88. 537 F.2d at 883.
89. 640 F.2d at 1349.
90. Milhollin v. Ford Motor Credit Co., 588 F.2d 753, 758 (9th Cir. 1978), Powers

v. Sims & Levin, 542 F.2d 1216, 1219-20 (4th Cir. 1976); Anderson v. Pamlico Chem.
Co., 470 F. Supp. 12, 18 (E.D.N.C. 1977); Tousey v. Park Nat'l Bank, 411 F. Supp. 751,
753 (S.D. Ohio 1975); St. Marie v. Southland Mobile Homes, 376 F. Supp. 996, 996-97
(E.D. La. 1974).

91. 640 F.2d at 1349-50 (Robinson, J., dissenting).
92. Id. at 1350.
93. Id.
94. Id. at 1350, n.2.
95. 537 F.2d at 883.
96. 640 F.2d at 1349. Accord Tarplain v. Baker Ford, Inc., 466 F. Supp. 1340, 1350

(D.RI. 1979); Cadmus v. Commercial Credit Plan, Inc., 437 F. Supp. 1018, 1022 (D.
Del. 1977); Clausen v. Beneficial Fin. Co. of Berkley, Inc., 423 F. Supp. 985, 989 (N.D.
Cal. 1976).

97. 640 F.2d at 1349 n.1.
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credit to multiple obligors.98 Clearly, this fear could have the ulti-
mate result of creditors refusing loans to individuals who would be
otherwise creditworthy if such loans were co-signed. This conse-
quence was arguably not the intent of Congress at the time section
1640 was drafted; however, it is a consequence that may arise in
those jurisdictions in which courts allow each co-obligor a separate
recovery.

The Fourth and Ninth Circuits avoid this result by allowing
only one recovery per credit transaction, regardless of the number
of co-obligors. 99 In Powers v. Sims & Levin 10 0 the Fourth Circuit
held that a husband and wife, who were joint obligors in a single
credit transaction, were entitled to only one civil damage award for
their lender's violation of disclosure requirements in the Truth in
Lending Act.' 10

The Fourth Circuit defended its position by referring to statu-
tory language in section 1640, which sets $1,000 as the maximum
liability that may be imposed on a lender. 0 2 The court asserted
that Congress was careful to draft a maximum statutory penalty,
and that courts should not lightly double, triple, or quadruple dam-
ages depending upon the number of co-obligors in a credit transac-
tion.103 The court offered additional justification for its position by
pointing to the legislative history of the penalty provision. 0 4 In a
House Report, 0 5 the Banking and Currency Committee stated that
any creditor failing to disclose required information would be sub-
ject to a maximum penalty of $1,000 on any individual credit trans-
action.10 6 The Fourth Circuit found that language persuasive,
thereby imposing only one civil penalty per credit transaction.107

In Andersen, the Eighth Circuit dismissed the merit of the
Fourth Circuit's position. 0 8 Although this occurrence may be a
necessary result in statutory interpretation cases which have cre-
ated two diametric factions, Congress has acted to resolve the con-
flict through recent amendments to section 1640.

98. Id.
99. Milhollin v. Ford Motor Credit Co., 588 F.2d 753, 758 (9th Cir. 1978); Powers

v. Sims & Levin, 542 F.2d 1216, 1222 (4th Cir. 1976).
100. 542 F.2d 1216 (4th Cir. 1976).
101. Id. at 1220.
102. Id. at 1219. See note 72 supra.
103. Id.
104. Id.
105. H.R. REP. No. 1040,90th Cong., 2d Sess. 2, reprinted in 1968 U.S. CODE CONG.

& AD. NEWS 1962.
106. Id. at 1976.
107. 542 F.2d at 1220.
108. 640 F.2d at 1349.
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In 1980, Congress amended 15 U.S.C. section 1640 and left no
doubt as to the legislative intent behind imposing civil penalties
for lender violations of the Truth in Lending Act. 0 9 Due to become
effective on March 31, 1982, the amendment clearly states that mul-
tiple obligors in a credit transaction will be entitled to only one
recovery of damages under subsection (a) (2).11° This clarified ex-
pression of congressional intent should not, however, lead to the
conclusion that the position taken by the Fifth, Seventh and
Eighth Circuits is analytically wrong, since their arguments were
logical and satisfactorily supported. The ultimate result, however,
is that after March 31, 1982, the Congressional amendment of sec-
tion 1640 will expressly overrule these cases regarding their
awards of separate damages to co-obligors.

A curious question arises from the Eighth Circuit's ruling in
Andersen. Since Congress approved the relevant amendment to
section 1640 at least one year before the Eighth Circuit heard argu-
ments in Andersen,"' why did the court fail to consider the
amendment in its contemplation of the meaning and intent behind
the existing statutory language? Although the amendment lacked
the force of law when the court deliberated, certainly it would have
been a valuable source for interpreting the existing law. The
amendment clearly shows the intent of Congress, yet neither the
majority nor the dissent made any reference to it.

In conclusion, the conflict between the circuits on the issue of
whether joint obligors should be entitled to separate statutory
awards under section 1640 has been resolved by Congress, and, af-
ter March 31, 1982, the separate awards which the Eighth Circuit
granted to Lecia and David Andersen will no longer result.

Frank J. Mihulka-'83

109. Truth in Lending Act, Pub. L. No. 96-221, Title VI, § 615, 94 Stat. 180 (1980).
110. Id. The amendment reads: "(d) When there are multiple obligors in a

consumer credit transaction or consumer lease, there shall be no more than one
recovery of damages under subsection (a) (2) of this section for a violation of this
subchapter." Id.

111. The case was decided on May 13, 1981.
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