
CIVIL PROCEDURE

DATAPHASE SYSTEMS, INC. v. C.L. SYSTEMS, INC.:
PRELIMINARY INJUNCTIONS

INTRODUCTION

In 1973 the Eighth Circuit articulated the standards for a tradi-
tional test for the grant or denial of a preliminary injunction in this
circuit.' Perhaps dissatisfied with the restrictive language of the
traditional test,2 the Eighth Circuit3 in 1978 reversed the decision
of a trial court which had applied this traditional test and re-
manded the case for consideration in light of an alternative test
devised by the Second Circuit for injunctive relief. 4 This decision
created confusion in the Eighth Circuit whether to apply the tradi-
tional test, the alternative test, or both tests.5

In 1981, in Dataphase Systems, Inc. v. C.L. Systems, Inc.,6 the
Eighth Circuit, sitting en banc, clarified the standards for the grant
or denial of a preliminary injunction in this circuit.7 The court re-
jected the singular use of either the traditional or alternative test,
choosing instead to formulate a hybrid standard by incorporating
the essential factors of both prior tests.8 The court in Dataphase
adopted four factors to consider when deciding whether a prelimi-
nary injunction should be granted or denied.9 Although the court
was not completely clear, the four factors are apparently applied
sequentially. The movant must first show irreparable injury.10

Once this burden is met, the court will examine the other three
factors in sequence." This Dataphase test was applied by an
Eighth Circuit panel in ABA Distributors, Inc. v. Adolph Coors
Co.,12 which applied the four factors in the order set out in
Dataphase.'3 This case suggests that this sequence is the in-

1. Minnesota Bearing Co. v. White Motor Corp., 470 F.2d 1323, 1326 (8th Cir.
1973).

2. See note 118 and accompanying text infra.
3. See note 91 and accompanying text infra.
4. Fennell v. Butler, 570 F.2d 263, 264 (8th Cir.), cert denied, 437 U.S. 906 (1978).
5. See notes 100-08 and accompanying text infra.
6. 640 F.2d 109 (8th Cir. 1981).
7. See note 109 and accompanying text infra.
8. See note 142 and accompanying text infra.
9. See note 123 and accompanying text infra.

10. See notes 154-61 and accompanying text infra.
11. See note 157 and accompanying text infra.
12. 661 F.2d 712 (8th Cir. 1981).
13. See notes 180-84 and accompanying text inifra.
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tended method of application, and should be used in the future in
the Eighth Circuit.

BACKGROUND

Preliminary Injunctions

A preliminary injunction is issued under a court's equity
power.14 It is a drastic remedy 15 granted before a full hearing is
held, and is designed to preserve the status quo,16 and to prevent
serious and irreparable hardships to the plaintiff.'7 The purpose of
a preliminary injunction is to prevent any possible abridgement of
rights pending final judicial determination of the controversy.' 8

However, if the grant of a preliminary injunction to a movant
would operate irreversibly so that a final decision against a perma-
nent injunction would be ineffective, the request for preliminary
relief will be denied.19

Since the hearing for preliminary injunctive relief is usually
limited in scope,20 and held on short notice, various protections
have been devised to prevent abuse.21 One protection is the proce-
dural requirement that the movant post bond to safeguard the de-
fendant's rights if the defendant ultimately prevails.22 Further
protection is provided by the judicial standards which limit prelim-
inary injunctive relief to cases in which extreme hardship is
shown.23 The four factors frequently considered by federal courts
on a motion for a preliminary injunction are: (1) the threat of ir-
reparable injury to the movant if the injunction is denied; (2) the
state of balance between this harm and the injury the defendant
will suffer if the injunction is granted; (3) the probability that the
movant will succeed on the merits; and (4) the public interest.24

Although the same basic factors are usually considered by the fed-
eral courts, the application of these factors has differed greatly
among the circuits. 25

14. 11 C. WRIGrr & A. MILER, FEDERAL PRACTICE AND PROCEDURE § 2946 at 411
(1973) [hereinafter cited as 11 WIGHT & MILLER].

15. Id., § 2948 at 428.
16. 1 J. IGH, ON THE LAw OF INJUNCTIONS 9 (4th ed. 1905).
17. D. DOBBS, HANDBOOK ON THE LAw OF REMEDIES 109 (1973).
18. 1 J. High, supra note 16, at 7.
19. D. DOBBS, supra note 17, at 109.
20. Id. at 106. The hearing on a preliminary injunction is usually informal and

attentuated. The matter is often submitted to the judge on affidavits or even state-
ments of counsel. Id.

21. Id.
22. Id.
23. Id. at 106-07.
24. 11 WIGHT & MILLER, supra note 14, § 2948 at 430-31.
25. See notes 61-89 and accompanying text in! ra.
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The threshold question to be resolved by a court is whether
the movant will suffer irreparable injury if the preliminary injunc-
tion is not granted.26 The threat of harm to the movant if a prelimi-
nary injunction is not granted must be actual and imminent,27

rather than remote or speculative. 28 The degree of harm sufficient
for permanent injunctive relief after a full hearing may not neces-
sarily fulfill the requirements for temporary relief. 29 Irreparable
harm traditionally exists if a movant lacks an adequate remedy at
law. 30 For the remedy at law to be deemed adequate, it must be
plain, clear, practical, efficient, and just.31 The adequacy of a legal
remedy is a factual matter to be determined by the court in each
case.

32

Although no exact formula for determining the adequacy of a
legal remedy has been developed, variouE patterns have emerged
from case law.3 3 For example, money damages may be inadequate
for several reasons. The remedy may not exist,3 4 or the amount of
damage suffered by the plaintiff might be difficult or impossible to
calculate;35 furthermore, the defendant might be judgment-proof 36

or insolvent.37 If the defendant's wrongful conduct is continous,
the plaintiff may suffer hardship because he will be required to
bring multiple suits for damages.38 Additionally, a defendant's tort
or breach of contract may deprive a movant of something to which
he was entitled but cannot replace in the market,39 and therefore

26. Tulley v. Mott Supermarkets, Inc., 337 F. Supp. 834, 850 (D.N.J. 1972); Coffee
Dan's, Inc. v. Coffee Don's Charcoal Broiler, 305 F. Supp. 1210, 1216 (N.D. Cal. 1969).

27. See, e.g., Jackson Dairy, Inc. v. H.P. Hood & Sons, Inc., 596 F.2d 70, 72 (2d
Cir. 1979).

28. See, e.g., New York v. Nuclear Regulatory Comm'n, 550 F.2d 745, 755 (2d Cir.
1977); Missouri-Portland Cement Co. v. H.K. Porter Co., 535 F.2d 388, 399 (8th Cir.
1976).

29. D. DOBBS, supra note 17, at 108-09.
30. 1 J. HIGH, supra note 16, at 42-43.
31. Id. at 47.
32. D. DOBBS, supra note 17, at 61.
33. Id. at 57.
34. 1 J. HIGH, supra note 16, at 47.
35. See, e.g., Jack Kahn Music Co. v. Baldwin Piano & Organ Co., 604 F.2d 755,

763 (2d Cir. 1979) (movant's loss of profits is calculable as damages); F & M Schaefer
Co. v. C. Schmidt & Sons, Inc., 597 F.2d 814, 818 (2d Cir. 1979) (damages caused by
the unlawful acquisitions of corporation's stock incalculable); Planned Parenthood,
Inc. v. Citizens for Community Action, 558 F.2d 861, 866-67 (8th Cir. 1977) (incalcula-
ble loss of business revenue).

36. Comment, Developments in the Law of Injunction&, 78 HARv. L REV. 994,
1001-02 (1965) [hereinafter cited as Developments). See also Bell v. Hood, 71 F.
Supp. 813, 818-19 (S.D. Cal. 1947) (the court enjoined police officers from engaging in
illegal searches and seizures).

37. D. DOBBS, supra note 17, at 57.
38. Id.
39. Id.
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the legal remedy is inadequate.

Courts also balance the relative hardships and equities of both
parties.4° The irreparable injury to the movant if the preliminary
injunction is denied is balanced against the damage to the defend-
ant if the temporary relief is improperly granted. 41 Hardships to
the defendant which militate against preliminary injunctive relief
include procedural prejudice,42 substantive harm not compensable
in money damages,43 or difficulty in enforcing the temporary re-
lief." Additionally, the defendant's case against granting a prelim-
inary injunction is supported if the movant will receive at trial the
full relief he is requesting,45 or if the movant is seeking mandatory
relief." The balancing of equities also includes considerations of
fault, ethical position, and delay.47 A defendant may assert that

the movant is requesting an equitable remedy with "unclean
hands." 8 Any detrimental change in the position of either party is
examined.49 Since the weighing of hardships and equities encom-
passes many varied elements, the outcome of the balancing pro-
cess rests within the court's discretion.50 Thus, if the correct legal
standards were applied, an appellate court will not reverse a trial
court unless the judge clearly abused his discretion.5 1

The third criterion that the federal courts usually consider in

40. Developments, supra note 36, at 1004-05. Generally, the courts are con-
cerned about depriving the defendant of legal rights without providing him a jury
trial (which is unavailable in equity). The defendant may also be punished for con-
tempt if he fails to observe the preliminary injunction. Id.

41. See D. DOBBS, supra note 17, at 52.
42. Developments, supra note 36, at 1004. "Survival of a preference for

noninjunctive relief... may be attributed to a judicial reluctance to transgress the
defendant's rights ... and to subject him to the rigors of the enforcement proce-
dures." Id.

43. D. DOBBS, supra note 17, at 109.
44. Developments, supra note 36, at 1012-13. If it would be difficult for the court

to determine if the parties are conducting themselves in accordance with its order,
the court will deny the injunction. Id.

45. Dorfmann v. Boozer, 414 F.2d 1168, 1173 n.13 (D.C. Cir. 1969) ("[A] prelimi-
nary injunction should not work to give a party essentially the full relief he seeks
on the merits"); Iron City Indus. Cleaning Corp. v. Local 141, Laundry & Dry Clean-
ers Int'l Union, 316 F.Supp. 1373, 1376 (W.D. Pa. 1970) (denying a preliminary injunc-
tion because it was "final" relief for the movant).

46. 11 WRIGHT & MMLER, supra note 14, § 2948 at 455-56. A mandatory injunc-
tion is one under which the defendant must affirmatively act, rather than one under
which the defendant merely refrains from acting. Id. at 446.

47. See D. DOBBS, supra note 17, at 53.
48. Id. at 45-46. Unclean hands may be any sort of conduct that equity consid-

ers unethical, even if that conduct is legal. Generally, the movant is guilty of some
identifiable misconduct, such as misrepresentation or breach of contract. Id.

49. 1 J. HIGH, supra note 16, at 9-10.
50. D. DOBBS, supra note 17, at 52.
51. 11 WRIGHT & MILLER, supra note 14, § 2948 at 428.
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granting preliminary injunctive relief is the likelihood that the mo-
vant will succeed on the merits at trial.52 Of the four, this factor
has caused the most difficulty in the courts.5 3 The range of inter-
pretations of this phrase vary from a substantial probability that
the movant will succeed, to a mere possibility that he will ulti-
mately prevail.5 4 Due to the ambiguity of the phrase and the diffi-
culty of predicting the outcome of a trial, this factor alone should
not be determinative of a request for preliminary injunctive re-
lief.5 5 Instead, the probability that a movant will succeed on the
merits should be considered in conjunction with the relative hard-
ships to the parties.56

Finally, courts have traditionally considered whether the grant
of an injunction would adversely affect the public interest.5 7 There
are strong grounds for granting a preliminary injunction when the
public interest is codified in a statute which prohibits the act
threatened by the defendant.5 8 The public interest may outweigh
all other considerations. 59 Thus, a movant may not be required to

52. Id., § 2918 at 449.
53. Id. at 450.
54. Dopp v. Franklin Nat'l Bank, 461 F.2d 873, 878 (2d Cir. 1972) (clear showing

of probable success); Delaware & Hudson Ry. Co. v. United Transp. Union, 450 F.2d
603, 619 (D.C. Cir. 1971) (substantial likelihood); Tuxworth v. Froehlke, 449 F.2d 763,
764 (1st Cir. 1971) (reasonable possibility); Sierra Club v. Hickel, 433 F.2d 24, 33 (9th
Cir. 1970) (strong or reasonable certainty); Keefe v. Geanakos, 418 F.2d 359, 360 (1st
Cir. 1969) (probability that the movant will ultimately prevail); Tele-Controls, Inc. v.
Ford Indus., Inc., 388 F.2d 48, 50 (7th Cir. 1967) (likelihood); Ross Whitney Corp. v.
Smith Kline & French Laboratories, 207 F.2d 190, 194 (9th Cir. 1953) (possibility that
the movant may make out a case upon the merits); Krause v. Schmidt, 341 F. Supp.
1001, 1004 (W.D. Wis. 1972) (reasonably good chance); Ozark Air Lines, Inc. v. Cox,
326 F.Supp. 1113, 1115 (E.D. Mo. 1971) (probable cause for success); Waier v.
Schmidt, 316 F. Supp. 407, 410 (E.D. Wis. 1970) (probable chance); Electronics Spe-
cialty Co. v. International Controls Corp., 296 F.Supp. 462, 469 (S.D.N.Y. 1968)
(strong probability); Radio Hanover, Inc. v. United Util., Inc., 273 F. Supp. 709, 713
(M.D. Pa. 1967) (substantial probability).

55. Flood v. Kuhn, 309 F. Supp. 793, 798 (S.D.N.Y. 1970) ("The likelihood of suc-
cess is 'merely one strong factor to be weighed along with the comparative injuries
of the parties'").

56. 11 WRIGHT & MILLER, supra note 14, § 2948 at 453.
57. Inland Steel Co. v. United States, 306 U.S. 153, 157 (1939) ("[1It is the duty

of a court of equity granting injunctive relief to do so upon conditions that will pro-
tect all-including the public-whose interests the injunction may affect"); Villani
v. New York Stock Exch., Inc., 348 F. Supp. 1185, 1192-93 (S.D.N.Y. 1972) (a court
should give or withhold injunctive relief in furtherance of the public interest).

58. Federal Maritime Comm'n v. Australia/U.S. Atl. & Gulf Conference, 337 F.
Supp. 1032, 1038 (S.D.N.Y. 1972) (granting the injunctive relief would serve the pub-
lic interest by furthering the purpose of the statute).

59. United States v. Hays Int'l Corp., 415 F.2d 1038, 1045 (5th Cir. 1969) (where
an injunction is authorized by statute, irreparable injury does not have to be estab-
lished); Youngstown Sheet & Tube Co. v. Sawyer, 103 F. Supp. 569, 576 (D.D.C.) (the
need to balance equities and injuries is not required where the defendant's acts are
illegal), afld, 343 U.S. 579 (1952).

[Vol. 15
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establish irreparable injury, a balance of hardships tipped in his
favor, or a likelihood of success on the merits if the acts to be en-
joined are against the public interest.60

The Traditional and Alternative Tests

The Eighth Circuit articulated the standards of its traditional
test 6 ' for the grant or denial of a preliminary injunction in Minne-
sota Bearing Co. v. White Motor Corp. 62 Under this test, a movant
was required to establish: (1) irreparable injury to himself absent
the issuance of the preliminary injunction, and (2) a substantial
probability of success on the merits.6 3 The court also noted that
any harm to the other interested parties and to the public interest
might be considered, but did not make these factors part of the
enumerated test.64

The initial question to be determined by the court was
whether the movant would suffer irreparable harm if the injunc-
tion was not granted.65 The Eighth Circuit has followed the gen-
eral common law rationale66 in its interpretation of irreparable
injury and has stressed that the threat of injury must be actual
rather than speculative.67

The major problem with this traditional test centered on the
meaning of the second factor, the "probability of success on the
merits. '68 This factor was not defined nor were guidelines set by
the court in Minnesota Bearing to use in determining the
probability of success. 69 Some decisions subsequent to Minnesota
Bearing held that the movant had to establish a greater than fifty

60. Id.
61. See, e.g., Young v. Harris, 599 F.2d 870, 875 (8th Cir. 1979); Modern Controls,

Inc. v. Andreadakis, 578 F.2d 1264, 1267 (8th Cir. 1978); Frejlach v. Butler, 573 F.2d
1026, 1027 (8th Cir. 1978); Planned Parenthood, Inc. v. Citizens for Community Ac-
tion, 558 F.2d 861, 866 (8th Cir. 1977).

62. 470 F.2d 1323 (8th Cir. 1973).
63. Id. at 1326.
64. Id.
65. Frejlach v. Butler, 573 F.2d 1026, 1027 (8th Cir. 1978) ('The fundamental

showing as to irreparable harm Iis] the sine qua non for all injunctive relief.. "
66. See notes 26-39 and accompanying text supra.
67. Missouri Portland Cement Co. v. H.K. Porter Co., 535 F.2d 388, 399 (8th Cir.

1976).
68. Dataphase Sys., Inc. v. C.L. Sys., Inc., 640 F.2d 109, 113 (8th Cir. 1981).
69. 470 F.2d at 1326 (8th Cir. 1973). The court held: "Minnesota Bearing's as-

serted violation of § 1 of the Sherman Act was not so evident as to demonstrate the
requisite substantial probability of success at trial, . . . IT]he trial court justifiably
labelled this allegation as an insufficient basis for preliminary injunctive relief." Id.
at 1327.
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percent chance of success at trial.70

In 1973, the Second Circuit adopted an alternative approach to
the traditional method of determining preliminary injunctive re-
lief 7 1 Under this new approach, the Second Circuit grants a pre-
liminary injunction upon the showing of either (1) probable
success on the merits and possible irreparable injury or (2) suffi-
ciently serious questions going to the merits to make them a fair
ground for litigation and a balance of hardships tipped decidedly
toward the party requesting the preliminary relief.7 2

The first part of the Second Circuit's alternative test contains
essentially the same factors found in the Eighth Circuit's tradi-
tional test;73 however, the degree of irreparable harm and
probability of success on the merits which the movant must estab-
lish appears less than that required by the traditional test.74

Under the second part of the alternative test, the movant need
only establish that there is a serious litigable question or a possi-
bility that he will succeed at trial.7 5 Unlike the first part, which
only considers harm to the movant if the injunction is denied, the
court must balance the movant's harm against the harm to the de-
fendant under the balance of hardships element of the second
part.76 Although the second part does not expressly require the
movant to establish irreparable injury, the Second Circuit has
found that this requirement is a threshold question for every pre-
liminary injunction.77 If the threat of irreparable harm to the mo-
vant is substantial relative to any harm to the defendant, the
movant with a serious question on the merits may proceed under
the second, more liberal part of this test.7 8

Under this approach, the movant could rest his claim on one of

70. 640 F.2d at 113.
71. Sonesta Int'l Hotels Corp. v. Wellington Assocs., 483 F.2d 247 (2d Cir. 1973).

For a review of the development of the Sonesta test, see Mulligan, Foreward: Pre-
liminary Injunctions in the Second Circuit, 43 BROOKL'N L REV. 831 (1977).

72. 483 F.2d at 250.
73. Id.
74. Id. The Eighth.Circuit's traditional test, for example, required a substan-

tial probability of success, whereas the alternative test requires only probable suc-
cess. See note 63 and accompanying text supra. The irreparable harm required to
be shown under the Eighth Circuit's test had to be actual, not speculative or re-
mote; the language of the Second Circuit's test, however merely refers to possible
irreparable injury. See note 67 and accompanying text supra.

75. Note, 14 WAXE FOREST L. REV. 103, 109 (1978).
76. 483 F.2d at 250.
77. Jackson Dairy, Inc. v. H.P. Hood & Sons, Inc., 596 F.2d 70, 72 (2d Cir. 1979).
78. Triebwasser & Katz v. AT&T, 535 F.2d 1356, 1359 (2d Cir. 1976). See New

York v. Nuclear Regulatory Comm'n, 550 F.2d 745, 750 (2d Cir. 1977) (the threat of
irreparable harm must always be an element to be established in determining
whether the balance tips in the movant's favor).

[Vol. 15
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three possible combinations under the first part: (1) a high degree
of probability of success on the merits and a minimum degree of
irreparable harm; (2) a high degree of irreparable harm and mini-
mal probability of success on the merits; or (3) a balance between
those two factors weighed sharply in favor of the movant.79

The fundamental difference between the traditional and the al-
ternative tests concerns the movant's burden to establish a likeli-
hood of success at trial. Under the Eighth Circuit's traditional test,
the movant must establish a substantial probability of success on
the merits.80 Under the alternative test, however, a movant need
only show a possibility of success on the merits81 if the threat of
irreparable injury to him is sufficiently substantial. 82 Thus, the
Second Circuit's "sliding-scale" test is a much more flexible ap-
proach than the rigid traditional test of Minnesota Bearing.83

Although the alternative test does not expressly provide for
consideration of the public interest, courts using this approach
have often balanced the public interest against those of the mo-
vant and the defendant.84 If the preliminary injunction would ad-
versely affect the public interest, the motion should be denied.85

However, where denial of relief would harm the public interest,
courts are more willing to grant the preliminary injunction.86

The Second Circuit's alternative test has received approval in
other circuits. The Ninth Circuit has expressly adopted the Sec-

79. See generally Weinrich, Availability of Preliminary Injunctive Relief, 45
BRooKLYN L. REV. 263, 266 (1979) (Although Weinrich feels that this is a summary
only of the first part of the Second Circuit's test, this author feels that these combi-
nations summarize the entire test).

80. See note 63 and accompanying text supra.
81. Jacobsen & Co. v. Armstrong Cork Co., 548 F.2d 438 (2d Cir. 1977). The court

held: "[W] hile plaintiff had not made a compelling case of probable success on the
merits, it had shown sufficiently serious questions going to the merits to make them
a fair ground for litigation." Id. at 441.

82. F & M Schaefer Co. v. C. Schmidt & Sons, Inc., 597 F.2d 814, 817 (2d Cir. 1979)
(defendant's allegation that he would lose an opportunity to sell corporate notes
did not outweigh harm to movant, because contracting parties could readily extend
their self-imposed deadline); Jacobsen & Co. v. Armstrong Cork Co., 548 F.2d 438,
445 (2d Cir. 1977) (the movant's injury-loss of goodwill and customers--out-
weighed the defendant's harm-being compelled to sell to a distributor against its
will).

83. Dataphase Sys., Inc. v. C.L. Sys., Inc., 640 F.2d 109, 113 (8th Cir. 1981).
84. See, e.g., Medical Society of N.Y. v. Toia, 560 F.2d 535, 538 (2d Cir. 1977); New

York Pathological & X-Ray Laboratories, Inc. v. Immigration & Naturalization Serv.,
523 F.2d 79, 83 (2d Cir. 1975) (concerning medical care for aliens); United States v.
City of New Haven, 447 F.2d 972, 974 (2d Cir. 1971) (in balancing the equities it is
clear that closing the airport would adversely affect the public interest).

85. 560 F.2d at 538 (the movant has a greater burden of persuasion if the injunc-
tion may adversely affect the public interest).

86. 523 F.2d at 83 (the injunction was granted because there was no showing
that the relief granted would have an adverse effect on the public interest).
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ond Circuit's sliding-scale approach. 87 The Seventh Circuit, while
approving the use of the alternative test, has held that a movant
must nevertheless establish probable success on the merits under
the second part; if the movant has a strong probability of success
on the merits, the equities will balance more favorably toward
him.88 The District of Columbia, the Fouth, the Fifth, and the Sixth
Circuits have all endorsed the use of the second part of the alterna-
tive test.89

The Confusion Created by Fennell v. Butler

Fennell v. Butler,90 decided by the Eighth Circuit in 1978,91 cre-
ated confusion in the circuit as to which standards a court should
apply when considering a motion for a preliminary injunction.9 2 In
Fennell, owners and operators of massage and sauna parlors in St.
Paul, Minnesota, sought to enjoin the city from enforcing an ordi-
nance which restricted hours of operation for the parlors, and re-
quired the owners to obtain licenses from the Minnesota State
Board of Medical Examiners.9 3 The district court, applying the
Eighth Circuit's traditional test,94 denied the preliminary injunc-
tion because the movants had failed to establish a probability of
success on the merits. 95 However, since the movants had raised
serious questions going to the merits, a temporary injunction was
issued pending the movants' appeal of the court's decision denying
preliminary relief.96

On appeal, the Eighth Circuit reversed and remanded, in-
structing the trial court to review its decision in light of the Second
Circuit's alternative test.97 The appellate court stated that the le-
gal and factual circumstances of the case were unusual and the

87. William Ingliss & Sons Baking Co. v. IT Continental Baking Co., 526 F.2d
86, 88 (9th Cir. .1975).

88. Fox Valley Harvestore, Inc. v. A.O. Smith Harvestore Prods., Inc., 545 F.2d
1096, 1098 (7th Cir. 1976).

89. See, e.g., Washington Metropolitan Area Transp. Comm'n v. Holiday Tours,
Inc., 559 F.2d 841, 844 (D.C. Cir. 1977); Blackwelder Furniture Co. v. Seilig Mfg. Co.,
550 F.2d 189, 195 (4th Cir. 1977); Brandeis Mach. & Supply Corp. v. Barber-Greene
Co., 503 F.2d 503, 505 (6th Cir. 1974); Canal Auth. v. Callaway, 489 F.2d 567, 576-77 (5th
Cir. 1974).

90. 570 F.2d 263 (8th Cir. 1978).
91. Chief Judge Lay and Circuit Judges Bright and Webster decided the case.

Id. at 263.
92. Dataphase Sys., Inc. v. C.L. Sys., Inc., 640 F.2d 109, 114-15 n.1 (8th Cir. 1981)

(Ross, J., concurring).
93. 570 F.2d at 263-64.
94. Id. at 264.
95. Id.
96. Id.
97. Id.
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alternative test should be employed.98 The district court was in-
structed to balance the relative hardships of the parties; if the bal-
ance tipped in the movant's favor and the case involved serious
questions which required litigation, the injunction should be
granted.99

After Fennell was decided, there was confusion in the Eighth
Circuit as to whether to apply the Eighth Circuit's traditional test
articulated in Minnesota Bearing, or the Second Circuit's alterna-
tive test adopted by the Fennell court. One panel of circuit judges
applied the traditional test which was argued before them by the
parties;l00 another applied the approach which the parties had
agreed should control. 1 1 The District Court for the Eastern Dis-
trict of Missouri expressed a preference for the traditional test and
continued to apply that standard.10 2 Many courts recognized that a
different test had been adopted in Fennell, but found that the reso-
lution of the motion for a preliminary injunction would be the
same under either test.l0 3 In Campbell "66" Express, Inc. v.
Rundel,10 4 the Eighth Circuit panel10 5 applied the Second Circuit's
alternative test without reference to the existence of separate
tests. 10 6 However, the appellate panel in Young v. Harris10 7 de-
clined to apply the alternative test because the Eighth Circuit had

98. Id.
99. Id.

100. Frejlach v. Butler, 573 F.2d 1026, 1027 n.4 (8th Cir. 1978) (Circuit Judges
Bright and Henley and Michigan Senior District Judge Smith sat on the panel).

101. Modern Controls, Inc. v. Andreadakis, 578 F.2d 1264, 1267 n.4 (8th Cir. 1978)
(Circuit Judges Heaney and Stephenson and Senior District Judge Becker decided
the case) ("Both parties, however, agree that this Court should determine the mat-
ter in light of the traditional test").

102. Chromalloy Am. Corp. v. Sun Chem. Corp., 474 F. Supp. 1341, 1346 (E.D. Mo.
1979).

103. Young v. Harris, 599 F.2d 870, 875 (8th Cir.) cert. denied, 444 U.S. 993 (1979)
(the trial court did not err under either test); Modern Controls, Inc. v. Andreadakis,
578 F.2d 1264, 1267 n.4 (8th Cir. 1978) (the alternative test may give the same result
as the traditional test); Frejlach v. Butler, 573 F.2d 1026, 1027 n.4 (8th Cir. 1978) (the
same result reached here would obtain under the Sonesta test). See also Neil &
Spencer Holdings Ltd. v. Kleen-Rite, Inc., 479 F. Supp. 164, 169 (E.D. Mo. 1979). But
see Rittmiller v. Blex Oil, Inc., 624 F.2d 857, 860 (8th Cir. 1980) (applying the Sonesta
rationale).

104. 597 F.2d 125 (8th Cir. 1979).
105. Circuit Judges Bright and Stephenson and Missouri District Judge Larson

decided the case. Id. at 126.
106. 597 F.2d 125 (8th Cir. 1979). The court held:

In applying the Eighth Circuit's standard for the issuance of a preliminary
injunction, it is necessary for the district court to determine that plaintiff
has made a clear showing of probable success on the merits and possible
irreparable injury, or, in the alternative, a showing that there are suffi-
ciently serious questions going to the merits making them a fair ground for
litigation and a balance of hardships tipping decidedly toward plaintiff.

Id. at 127.
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not made an en banc modification of the standards for a prelimi-
nary injunction.108

DATAPHASE SYSTEMS, INc. v. C.L. SYSTEMS, INC.

In response to the diverse approaches to preliminary injunc-
tions subsequent to the Fennell decision, the Eighth Circuit, sit-
ting en banc, attempted to clarify its standards in Dataphase
Systems, Inc. v. C.L. Systems, Inc. 10 9 Nevertheless, there remain
questions left unanswered by this decision.

Dataphase Systems, Inc. and C.L. Systems, Inc. (CLSI) com-
pete for contracts to install computerized library circulation sys-
tems. CLSI is the established leader in the field. Dataphase filed a
suit alleging that CLSI was attempting to deny market access and
restrain competition in violation of the Sherman Anti-Trust 110 and
Robinson-Patman Acts."' CLSI had allegedly bid below costs, in-
terfered with Dataphase's present and potential contract obliga-
tions, and made malicious statements about Dataphase's
reliability, solvency, and dependability. Dataphase sought a pre-
liminary injunction to restrain CLSI from making disparaging
comments about the company and its product. CLSI denied all al-
legations, and additionally claimed that its statements about
Dataphase were true and not misleading. The district court
granted a preliminary injunction on the ground that Dataphase
had raised serious legal questions that required litigation." 2

.The decision of the trial court was vacated by the Eighth Cir-
cuit.113 The court first discussed the recent development in the cir-
cuit of the standards which have guided the grant or denial of a
preliminary injunction.11 4 The court noted the traditional test ap-
plied in Minnesota Bearing Co. v. White Motor Corp.115 In
Dataphase the court indicated that the Minnesota Bearing stan-
dard consisted of four enumerated factors, rather than two: (1) a
substantial probability that the movant will succeed at trial,
(2) the threat of irreparable injury to the movant absent the issu-

107. 599 F.2d 870 (8th Cir. 1979) (Chief Judge Gibson and Circuit Judges Ross
and McMillian decided the case).

108. Id. "Since this court has not acted en bane on this modification of the tradi-
tional test, we express no opinion as to whether or not [the Sonesta test] should be
applied in this case." Id. at 876.

109. 640 F.2d 109 (8th Cir. 1981).
110. 15 U.S.C. § 2 (1976).
111. Id., § 13a.
112. 640 F.2d at 111-12.
113. Id. at 112.
114. Id.
115. 470 F.2d 1323 (8th Cir. 1973).
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ance of a preliminary injunction, (3) the harm to the other inter-
ested parties if the relief is granted, and (4) the public interest.116

Observing the use of the Second Circuit's alternative test in
Fennell v. Butler,117 the Dataphase court speculated that the court
in Fennell was perhaps dissatisfied with the restrictive practical
application of the language of the traditional test when it re-
manded the district court's decision for consideration in light of
the alternative test.118 The Dataphase court depicted the alterna-
tive test as merely a "restated version" of the traditional test.119

Despite the confusion in the courts after Fennell was decided, it
found no contradiction between the two tests. 120 The court as-
serted that the relevant factors were the same under either test,
with only semantic differences. 121

In an attempt to resolve any controversy stemming from the
Fennell decision,122 the court in Dataphase explained the Eighth
Circuit's standards for the grant or denial of a preliminary injunc-
tion. The court stated that the relevant factors under either the
traditional or alternative test involved consideration of (1) the
threat of irreparable harm to the movant, (2) the state of balance
between this harm and the injury that granting the injunction
would inflict upon other parties litigant, (3) the probability that the
movant would succeed on the merits, and (4) the public interest. 123

The court recognized that the district courts experienced diffi-
culty when called upon to interpret the phrase "probability of suc-
cess on the merits."'1 24 The court rejected the mathematically
precise approach that required a showing of a greater than fifty
percent chance of success on the merits.125 The Dataphase court
reasoned that the very nature of the inquiry on a motion for a pre-
liminary injunction was whether a balancing of the equities so fa-
vored the movant that justice necessitated a preservation of the
status quo until trial on the merits.126 Since this process required
flexibility not permitted by the application of the probability test,
the court felt that an emphasis on mathematical precision was

116. 640 F.2d at 112.
117. 570 F.2d 263 (8th Cir. 1978).
118. 640 F.2d at 112.
119. Id.
120. Id. at 112-13.
121. Id. at 113.
122. See notes 100-08 and accompanying text supra.
123. 640 F.2d at 114.
124. Id. at 113.
125. Id.
126. Id.
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misplaced.12 7

In balancing the equities, the Dataphase court declared that
no single factor should be determinative. 128 According to the
court, the likelihood that a movant would ultimately prevail on the
merits is meaningless in isolation, 129 and must be balanced against
the relative injuries to the defendant and the public interest in
every case. 130 If the chance of irreparable harm to the movant is
outweighed by the harm to the other interested parties if the in-
junction were granted, the movant will face a heavy burden of
demonstrating that he is likely to succeed at trial.131 Conversely, a
lesser showing of success on the merits will suffice where a movant
has raised a substantial question and the equities are otherwise
strongly in his favor. 132 Thus, the degree of probability of success
on the merits which the movant must establish depends upon the
balance of relative hardships and equities.

In vacating the trial court's decision, the Eighth Circuit court
held that the district court findings did not support the grant of a
preliminary injunction.133 Noting that the requirement of irrepara-
ble injury must be fulfilled under any test,13 4 the court stated that
the district court did not find irreparable harm to the movant. 35

Additionally, the court said the district court had not determined
that Dataphase had a substantial probability of prevailing at
trial.136

In his concurring opinion, Judge Ross noted that the court had
formulated what he interpreted to be a new test for preliminary
injunctions in the Eighth Circuit.137 He hoped that this new test
would aid in clarifying the confusion created by Fennell.138 He dis-
agreed with the majority on two points. First, he rejected the
court's statement that there was no contradiction between the
traditional and alternative tests, and felt that the district court
judges would also read that statement with misgivings. 139 Judge
Ross additionally did not agree with the majority's finding that the
phrase "probability of success" did not necessarily mean a greater

127. Id.
128. Id.
129. Id.
130. Id.
131. Id.
132. Id.
133. Id. at 114.
134. Id. at 114 n.9.
135. Id. at 114.
136. Id.
137. Id. (Ross, J., concurring).
138. Id. at 115.
139. Id.
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than fifty percent chance that the movant would prevail. 140 Ac-
cording to Judge Ross, if the court had not intended that the
phrase be interpreted as a better chance of prevailing than of not
prevailing, the court should have used "possibility" instead of
"probability."141 He concluded that the majority had adopted a
third test which contained all of the relevant factors and combined
the elements of both the traditional and alternative tests. Judge
Ross suggested that this would give the district courts a test they
could rely on.142

ANALYSIS

Although the Dataphase majority found that the Second Cir-
cuit's alternative test was merely a restated version of the Eighth
Circuit's traditional test, distinctions between them can be drawn.
Under the Minnesota Bearing test, a movant had to establish a
substantial probability of success on the merits, as well as irrepa-
rable injury to obtain a preliminary injunction. 143 This showing
would also satisfy the first part of the Second Circuit's test, al-
though by its terms, the first part of the alternative test could ap-
parently be satisfied by a somewhat lesser showing.1' Unlike the
traditional test, however, the second part of the alternative test re-
quires the movant to raise only a serious litigable question or pos-
sible success on the merits if the balance of equities, including
irreparable injury, tips in his favor.145 Thus, as with the test
adopted in Dataphase, the degree of probability of success on the
merits under the alternative test is increased or decreased depend-
ing upon how strongly the equities favor the movant.'4 As its ex-
planation of the test reveals, the Eighth Circuit court has clearly
incorporated the more flexible "sliding-scale" approach of the Sec-
ond Circuit into its traditional test. 47 Accordingly, the traditional
test's requirement of a showing of "substantial probability" of suc-
cess on the merits has been restated as a "probability," although
the court itself did not note this as a change. 148 As the concurring

140. Id.
141. Id.
142. Id.
143. 470 F.2d 1323, 1326 (8th Cir. 1973).
144. Sonesta Int'l Hotels Corp. v. Wellington Assocs., 483 F.2d 247, 250 (2d Cir.

1973). The first element of the Second Circuit's test differs somewhat, in that the
movant is only required to establish probable success on the merits. See notes 74-
75 and accompanying text supra.

145. 483 F.2d at 250.
146. See notes 81-82 and accompanying text supra.
147. 640 F.2d at 113.
148. Id. at 112-13.
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opinion of Judge Ross observed, the Dataphase test adopts ele-
ments of both the traditional and alternative tests to form a new
standard for the Eighth Circuit. 149

This new standard for a preliminary injunction in the Eighth
Circuit contains other changes from the traditional test as applied
by the courts. The Dataphase court expressly instructed courts to
consider all four factors mentioned by the Minnesota Bearing
court.15 0 Although four factors were referred to in Minnesota Bear-
ing, generally only the enumerated factors, irreparable injury and
substantial probability of success, were applied by courts under
the traditional test.15 1

The manner in which the new Eighth Circuit test is to be ap-
plied is an issue left unresolved by the Dataphase court. The court
listed the four factors to be employed by a judge when considering
a motion for a preliminary injunction. 52 When it vacated the trial
court's decision and denied a preliminary injunction to the
Dataphase corporation, however, it only mentioned two factors:
the lack of irreparable harm to Dataphase and the absence of a
showing of substantial probability of success at trial. 5 3

It is suggested that the new test adopts a sequential approach
for considering the standards for the grant or denial of a prelimi-
nary injunction. 5 4 The movant must first establish the threat of
irreparable injury which he will suffer if the injunction is not

149. Id. at 115 (Ross, J., concurring).
150. See notes 63-64 and accompanying text supra.
151. See, e.g., Regents of the Univ. of Minn. v. NCAA, 560 F.2d 352, 365 (8th Cir.),

cert. denied, 434 U.S. 978 (1977); Nebraska Dep't of Rds. v. Tiemann, 510 F.2d 446, 447
(8th Cir. 1975); Wounded Knee Legal Defense/Offense Comm. v. FBI, 507 F.2d 1281,
1287 (8th Cir. 1974). But see Chicago Stadium Corp. v. Scallen, 530 F.2d 204, 208 (8th
Cir. 1976) (on balance, the defendant would suffer a greater harm if the injunction
were granted).

152. 640 F.2d at 113.
153. Id. at 114. Although the Dataphase test states that the movant must estab-

lish a probability of success on the merits, since the irreparable injury to Dataphase
was slight, the court indicated that a substantial probability of success was re-
quired. Id.

154. Cf. Virginia Petroleum Jobbers Ass'n v. Federal Power Comm'n, 259 F.2d
921 (D.C. Cir. 1958), in which the court held that four factors influenced the decision
of whether to grant a preliminary injunction: (1) a strong showing that the movant
will prevail on the merits; (2) the threat of irreparable harm to the movant; (3) the
harm to the other interested parties if the injunction is granted; and (4) the public
interest. Id. at 925. Although the order in the Virginia Petroleum test differs from
the order set out in the Dataphase test, the courts examine the same four factors.
The approach adopted in Virginia Petroleum is a sequential approach. Metzger &
Friedlander, The Preliminary Injunction." Injury Without Remedy?, 29 Bus. LAw.
913, 915 (1974). Courts using the sequential approach require the moving party to
meet each of the four factors listed in sequence. The mechanics of the sequential
approach are discussed in Note, 14 WAKE FOREST L. REv. 103, 106 (1978).
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granted. 5 5 If the movant fails to satisfy this threshold require-
ment, the court's inquiry into the propriety of preliminary injunc-
tive relief should terminate and the injunction should be denied.'5 6

If the movant does establish some irreparable injury, the court
must then consider the other factors in sequence. 5 7 The second
factor set out by the court was the state of balance between the
irreparable harm to the movant if the injunction is denied and the
injury to the defendant if the injunction is granted. 58 Once the
court balances these equities, it examines the third factor, the
probability that the movant will succeed on the merits. 159 The
showing required for the third factor varies with the state of bal-
ance determined under the second factor.160 Finally, the court con-
siders the effect, if any, on the public interest.' 6'

Although the Dataphase court mentioned only the first and
third factors of the new test in determining that Dataphase was not
entitled to an injunction, several possible explanations exist for
this discrepancy in the application of its test. Perhaps the court
chose to apply the factors in a different sequence than the order
set out in the opinion. The court vacated the district court's deci-
sion on the grounds that Dataphase had failed to establish irrepa-
rable harm and a substantial probability of success on the
merits. 62 There was no indication that the court considered the
possible harm to CLSI if the injunction were granted. This would
suggest that the court may have considered the probability of suc-
cess requirement as the second factor to be applied in the test.
The court expressly stated, however, that the degree of probability
of success on the merits that the movant must establish depends
upon the state of balance between the relative harms to the par-
ties.163 This reasoning indicates that courts must balance the equi-
ties before considering the probability of success factor, a process
which follows the sequence set forth in the opinion.

Another possible explanation for the discrepancy is that the
court may have determined that the degree of probability of suc-
cess on the merits depends upon the amount of irreparable harm

155. 640 F.2d at 114.
156. See Metzger & Friedlander, The Preliminary Injunction: Injury Without

Remedy?, 29 Bus. LAw. 913, 915 (1974) (the movant must fulfill the requirements of
the first factor before the courts will even consider the second factor).

157. 640 F.2d at 113.
158. Id.
159. Id.
160. Id.
161. Id.
162. Id. at 114.
163. Id. at 113.
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the movant has established. This interpretation, however, would
also conflict with the court's earlier language that the degree of
probability of success is determined by the balance of equities. 16 '

Perhaps the court's comparison of probability of success on
the merits to the irreparable harm demonstrated by Dataphase is
merely dictum. This appears to be the most plausible explanation
because the court found no irreparable harm to the movant, a find-
ing which alone would support the denial of a preliminary injunc-
tion. 165 It is probable that the court was merely explaining that
even if Dataphase had been able to demonstrate sufficient irrepa-
rable injury to satisfy the threshold requirement, the equities
would not have tipped strongly in its favor. Thus, Dataphase
would have been required to establish a substantial probability of
success on the merits, not merely a serious litigable question, in
order to obtain a preliminary injunction. If this is what the court
actually intended when it referred to the probability of success fac-
tor for Dataphase, there would be no inconsistency in the court's
application of its own test to Dataphase's request for a preliminary
injunction. The court could have made the Dataphase decision
clearer, however, by explaining more explicitly its decision to deny
the preliminary injunction.

ABA Distributors, Inc. v. Adolph Coors Co.

Shortly after the court's decision in Dataphase, the Eighth Cir-
cuit used the Dataphase test in denying a preliminary injunction
in ABA Distributors, Inc. v. Adolph Coors Co. 166 The court consid-
ered the Dataphase factors in succession, thus confirming the use
of the sequential approach.

ABA Distributors, Inc. distributed Coors beer from 1978 until
March of 1980, when Coors terminated the distributorship on the
ground that ABA had covertly sold beer for resale in Missouri in
violation of state and federal law. ABA filed suit, claiming that the
termination of its Coors franchise was unlawful. ABA sought a
preliminary injunction which would reinstate it as a Coors
distributor.

167

The district court granted a preliminary injunction under
which Coors was to pay $77,000 per month to maintain ABA's or-

164. Id.
165. Id. at 114 n.9.
166. 661 F.2d 712 (8th Cir. 1981) (Circuit Judges Heaney and Henley and Sixth

Circuit Senior Judge Peck sat on this panel). The appellate court decided ABA Dis-
tributors on October 16, 1981. Id. at 712. Dataphase was decided on January 7, 1981,
640 F.2d 109 (8th Cir. 1981).

167. Id. at 713.
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ganization and plant facility, although Coors was in control of the
distributorship. 168 The district court discussed the confusion in
the Eighth Circuit which was created by the decision in Fennell,
and concluded that the apparent verbal differences between the
traditional and alternative tests did not reflect substantive disa-
greement.169 Although the district court did not have the benefit of
the en banc Dataphase decision, the four factors contained in the
Dataphase test were applied in determining whether ABA was en-
titled to injunctive relief.170 The district court held that ABA prob-
ably would not succeed in being reinstated as a Coors distributor
when the case was heard at trial, but had a substantial probability
of obtaining some equitable relief on the merits. 171

On appeal the Eighth Circuit panel dissolved the preliminary
injunction.172 Although the court found that the district court had
applied the correct standards, it disagreed that ABA had estab-
lished that it would suffer irreparable injury if the injunction were
not granted.173

After discussing the potential harms the trial court found ABA
would suffer,174 the appellate court criticized the trial court for
placing undue weight on the harm that ABA would suffer despite
the grant of a preliminary injunction.175 According to the appellate
court, the threat of irreparable harm to ABA if the preliminary in-
junction was not granted was slight and the equities did not tip
strongly in ABA's favor.17 6 Thus, the appellate court stated that
the lesser showing of probability of success on the merits found by
the district court would not support the grant of a preliminary in-
junction.17 7 According to the court, ABA needed to establish a
substantial probability of success on the merits for the injunction
to be granted, which it had not done.17 8 Additionally, the court
noted that the grant of a preliminary injunction might extend the
benefits of the distributorship to ABA beyond the time guaranteed
under either the contract with Coors or Missouri law.'7 9

In analyzing ABA's request for preliminary injunctive relief,

168. Id.
169. 496 F. Supp. 1194, 1196 n.4 (W.D. Mo. 1980).
170. 661 F.2d at 714.
171. 496 F. Supp. at 1204.
172. 661 F.2d at 714.
173. Id.
174. Id. at 714-15.
175. Id. at 714.
176. Id.
177. Id.
178. Id. (citing Dataphase Sys., Inc. v. C.L Sys., Inc., 640 F.2d 109, 113 (8th Cir.

1981)).
179. 661 F.2d at 715.
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the court relied upon the Dataphase decision.180 The procedure
followed in ABA Distributors indicates that the four factors should
be applied in the sequence laid out in the Dataphase opinion. The
ABA Distributors court began with a consideration of the first fac-
tor, the threat of irreparable injury to the movant, which in its
opinion was slight in this case. 18 1 The court then proceeded to the
second factor, the balance of equities, which did not tip strongly in
ABA's favor.182 Thus, the third factor in the sequence, the
probability of success on the merits, must be substantial for the
court to grant ABA a preliminary injunction. 183 Finally, the court
noted that the fourth factor, the public interest, might be better
served by denial of the preliminary injunction, since the district
court's order may have extended ABA's rights beyond those pro-
vided by the contractual agreement and statute. 18

CONCLUSION

The Eighth Circuit articulated the standards of its traditional
test for the grant or denial of a preliminary injunction in Minnesota
Bearing Co. v. White Motor Corp. Under the traditional test,
courts generally considered whether the movant would suffer ir-
reparable harm if the injunction were denied and whether the mo-
vant had a substantial probability of success on the merits. In
Fennell v. Butler, an Eighth Circuit panel instructed the trial court
to consider the Second Circuit's alternative test, which allowed a
lesser showing of only a serious question on the merits when the
balance of equities tipped in the movant's favor. This led to confu-
sion in the Eighth Circuit at both the appellate and trial court
levels; the courts were unsure whether to apply the traditional
test, the alternative test, or both tests when considering a motion
for a preliminary injunction.

In Dataphase Systems, Inc. v. C.L. Systems, Inc., the Eighth
Circuit, sitting en banc, attempted to resolve this controversy and
clarify the standards for the grant or denial of a preliminary in-
junction. The court found that an injunction should be granted or
denied after consideration of four factors: the threat of irreparable
injury to the movant, the state of balance between this injury and
the harm to the defendant, the probability that the movant would
succeed on the merits, and the public interest.

180. Id. at 713-14.
181. Id. at 714-15.
182. Id. at 714.
183. Id.
184. Id. at 715.

[Vol. 15



1982] CIVIL PROCEDURE 849

Several questions were left unresolved by the court in
Dataphase. It is unclear whether the court intended to adopt a
sequential approach for considering the four factors. The
Dataphase court apparently does adopt a sequential approach,
with the factors to be applied in the order set out in that opinion.

Shortly after Dataphase was decided, an Eighth Circuit panel
was given an opportunity to apply this test in ABA Distributors,
Inc. v. Adolph Coors Co. In this case, the panel applied the
Dataphase test sequentially and in the order set out in the
Dataphase opinion. It remains to be seen, however, whether other
Eighth Circuit panels will adopt the approach to the application of
the Dataphase test taken by the appellate panel in ABA Distribu-
tors.

Christine M. Meyer-'83


