
COMMERCE AND CARRIERS

CITY OF CHEROKEE v. ICC: RAILROAD ABANDONMENT

More than a century ago the railroad industry was gathering
steam to become the mighty power that would open the vast lands
west of the Missouri River and provide a link to the west coast.
During this time the railroad industry rose to a position of crucial
importance in the country's development and then plummetted to
a point where now many railroad companies have been forced into
merger or bankruptcy. For many companies, the struggle to stay
afloat financially has included efforts to abandon all rail service
over unprofitable or deteriorating lines.'

In City of Cherokee v. ICC,2 the Eighth Circuit Court of Ap-
peals examined the role that avoidable costs play in allowing a rail-
road to abandon a line. City of Cherokee provides an example of
the substantive factors applied by the railroads, the Interstate
Commerce Commission (ICC), and the judicial system in deter-
mining whether a line should be abandoned.

BACKGROUND

Regulation of the Railroads

In the mid-1800's, with the aid of approximately 130 million

1. Abandonment is the cessation with the intent never to resume all rail serv-
ice-freight as well as passenger-over particular lines of a railroad. It usually in-
volves the complete dismantling of the track and the use of equipment and other
properties for other purposes. Johnson, The Railroad Revitalization and Regula-
tory Reform Act of 1976, 45 I.C.C. PRAc. J. 27, 28 (1978). Abandonment must be dis-
tinguished from an embargo and from discontinuance of service. Discontinuance of
service refers to the withdrawal from operation of specific trains with the other
trains of a carrier remaining in service on the line. Id. An embargo is a suspension
of service made necessary by conditions beyond the carrier's control. Comment,
Assuring Adequate Rail Service: The Conflict Between Private Rights and Public
Needs, 45 FoRDHAm L REV. 1429, 1431 (1977). The basic distinction between an
abandonment and an embargo lies in the intent of the railroad. Id. Difficulty arises
in situations where a railroad has neglected a section of track over the years while
still using the track. When an event makes the track unusable and the railroad fails
to make necessary repairs, the courts have usually found that deliberate neglect of
the track is responsible for much of the damage and found an abandonment rather
than an embargo. Id. at 1432. The same result has been reached in cases where
disruption of service is related to long-range financial decline of a company. De-
spite railroad efforts to claim an embargo, financially troubled lines have been
forced to seek relief in the abandonment procedure. Id.

2. 641 F.2d 1220 (8th Cir.), cert. denied, 102 S. Ct. 387 (1981). The case is pres-
ently on remand to the ICC in accordance with the Eighth Circuit's decision. At the
time this article went to press, the ICC had held two hearings, but no decision had
been announced.



COMMERCE AND CARRIERS

acres in government land grants, the transcontinental railroads
were built.3 A major reason for the construction of rail lines was to
open the lands west of the Missouri River for development.4 This
need was so pressing that developers were aided by the federal
government rather than regulated; the problem was how to get the
railroads built rather than how to control them.5

The age of government promotion lasted until the early 1870's
when the government acceded to demands to regulate the fiercely
competitive rail industry.6 In 1887, Congress passed the Interstate
Commerce Act 7 which created the Interstate Commerce Commis-
sion, the nation's first major regulatory agency. 8 The congressional
aim was to prevent the railroads from charging excessive rates or
employing other abusive practices.9 However, by 1920 Congress
felt the need to protect the railroads' continued vitality by protect-
ing them from competition among themselves.10 Congress passed
the Transportation Act of 192011 to provide for the regulation of
mergers and abandonments and to empower the ICC to set mini-
mum rail rates to prevent rate wars and ruinous competition. 12

Despite congressional efforts, the rail industry continued to suffer
during the 1920's and 1930's due to the depression and the growth
of the trucking and barge industries. 13 World War II generated rec-
ord traffic levels, but in spite of this boost, the ailing rail industry
continued its decline. 14

The foundation statute which governs the substantive law of
abandonment was enacted as part of the Transportation Act of
1920.15 That statute provides in part that "no carrier by railroad
subject to this chapter shall abandon all or any portion of a line of

3. Wilner, History and Evolution of Railroad Land Grants, 48 I.C.C. PRAc. J.
687 (1981).

4. Id.
5. R. PIERCE, G. ALLISON & P. MARTIN, ECONOMIC REGULATION: ENERGY TRANS-

PORTATION & UTILITIES 871 (1980) [hereinafter cited as ECONOMIC REGULATION].
6. Id. at 869.
7. Interstate Commerce Act of 1887, ch. 104, 24 Stat. 379 (codified at 49 U.S.C.

§§ 1-27 (1976)).
8. ECONOMIC REGULATION, supra note 5, at 869. The government was able to

regulate the industry because the railway as a public highway is subject to the
same supervision as any public road. Id. at 872.

9. Krutter, The Railroad Revitalization and Regulatory Reform Act of 1976:
Improving Railroads' Competitive Position, 14 HARv. J. LEGIS. 575-76 (1977).

10. Id.
11. Transportation Act of 1920, ch. 91, 41 Stat. 456 (1920) (codified at scattered

sections of Chapter 49 of the United States Code).
12. Krutter, supra note 9, at 576.
13. Id.
14. Id. at 578.
15. Johnson, supra note 1, at 28.
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railroad, . . . or the operation thereof, unless and until there shall
first have been obtained from the Commission a certificate that the
present or future public convenience and necessity permit of such
abandonment."

16

Abandonment procedure is currently governed by the Stag-
gers Rail Act of 1980.17 This legislation updates abandonment pro-
cedures outlined by the Railroad Revitalization and Regulatory
Reform Act of 1976.18 The purpose of the Staggers Rail Act aban-
donment provisions is to expedite abandonment proceedings. 19

Pursuant to this Act, the ICC has established guidelines to define
abandonment procedures. 20

Before examining the substantive factors involved in abandon-
ment, it is important to note the role of the ICC in abandonment
procedures. Congress has endowed the ICC with broad power to
regulate a carrier's permanent cessation of service over lines used
for interstate commerce. 21 The ICC has primary jurisdiction to
weigh the advantages of abandonment against the disadvantages
in order to grant an application for abandonment. 22 Judicial re-
view of the findings of fact and the expert judgments of the ICC is
extremely limited.23

Although the procedural requirements for abandonment are
important, the substantive requirements developed by the case
law, statutes, and the ICC are the focus of this article. The'Trans-
portation Act of 1920 mandates that a determination of the present

16. 49 U.S.C. § 1(18) (1970). The Interstate Commerce Act and its various
amendments have been completely recodifled without substantive change as Subti-
tle IV of Title 49 of the United States Code. Chicago & N.W. Transp. v. Kalo Brick &
Tile Co., 101 S. Ct. 1124, 1131 n.7 (1981).

17. The Staggers Rail Act, Pub. L. No. 96-448, 94 Stat. 1895, further amended the
Interstate Commerce Act, and the amendments for abandonment procedure are
now codified at 49 U.S.C. § 10903-05 (West Supp. 1981).

18. Railroad Revitalization and Regulatory Reform Act of 1976, Pub. L. No. 94-
210, 90 Stat. 31 (1977).

19. H.R. REP. No. 1430, 96th Cong., 2d Sess. 79, reprinted in 1980 U.S. CODE
CONG. & AD. NEws 4110, 4157. For example, previously there was no time limit
within which an investigation of an abandonment application must be concluded.
The Staggers Rail Act places a limit of 135 days upon such investigation. Id.

20. See generally Abandonment of Railroad Lines and Discontinuance of Serv-
ice, 365 I.C.C. 249 (1981).

21. 49 U.S.C. § 1090(a) (1976); Chicago & N.W. Transp. v. Kalo Brick & Tile Co.,
101 S. Ct. 1124, 1131 (1981).

22. 49 U.S.C. § 10903(a) (1976); 49 U.S.C.A § 10324 (West Supp. 1981); 49
U.S.C.A. § 10327 (West Supp. 1981); 15 U.S.C. § 29 (1976); Maine Dep't of Transp. v.
ICC, 587 F.2d 541, 543 (1st Cir. 1978).

23. 5 U.S.C. §§ 701-706 (1976); 587 F.2d at 653. The ICC's finding of fact must be
upheld if there is enough underlying evidence that a court would have refused a
directed verdict if there were a trial to a jury. Illinois Cent. R.R. v. Norfolk & W. Ry.,
385 U.S. 57, 66 (1966).
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or future public convenience and necessity be made by the ICC in
deciding whether to allow an abandonment. 24 In Colorado v.
United States,25 the Supreme Court decided that the primary pur-
pose of the requirement that the ICC consider present or future
public convenience and necessity is to protect interstate com-
merce from undue burdens or discrimination, rather than to pro-
tect the railroad.26 The Court used a balancing test, stating that
"[t]he benefit to [the railroad] of the abandonment must be
weighed against the inconvenience and loss to which [the public]
will thereby be subjected. Conversely, the benefits to particular
communities and commerce of continued operation must be
weighed against the burden thereby imposed upon other
commerce.

'27

The ICC uses this balancing test to determine whether an
abandonment is consistent with the present or future public con-
venience and necessity.28 Some of the considerations in the deter-
mination are: the population of the territory serviced, the use of
the public of the service sought to be discontinued, other available
transportation in the area, the general financial condition of the
carrier involved, and the losses the carrier suffers in providing the
service. 29 Necessarily, each case must be decided on its own
facts.

30

The impetus which usually prompts an abandonment applica-
tion is that a line has become unprofitable.3 1 The ICC and the
courts have traditionally given great weight to the needs of the
shippers and the communities served by a line, particularly where
the loss of the rail line would mean loss of industry or invest-
ments.32 However, a railroad is not obligated to operate at a loss. 33

One purpose of the Transportation Act of 1920 was to ensure a na-
tional railway system that would operate efficiently.34 Congress
believed that the public as a whole would benefit by an abandon-
ment, because removing the burden of unprofitable or marginal
rail lines should strengthen the entire system.35 It would be con-

24. 49 U.S.C. § la(18) (1976).
25. 271 U.S. 153 (1926).
26. Id. at 162.
27. Id. at 168.
28. Note, 11 TRANsP. L.J. 213, 215-16 (1979).
29. Id. at 216.
30. ECONOMIC REGULATION, supra note 5, at 1035.
31. See id. at 1034.
32. Id.
33. Id.
34. Purcell v. United States, 315 U.S. 385, 386 (1942).
35. ECONOMIC REGULATION, supra note 5, at 1034.
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trary to the abandonment provisions set out by Congress to re-
quire a carrier to continue to operate an unnecessary or
unprofitable branch line merely because that carrier's system of
operations is profitable. 36

Virtually all abandonments involve some reduction in serv-
ices.37 However, the fact that shippers are likely to incur inconve-
nience and increased transportation costs as a result of a proposed
abandonment is not necessarily sufficient to outweigh the detri-
ment to the public of continued operations of uneconomic and ex-
cess facilities, particularly when alternate transportation is
available to the shippers.38

Although the most common abandonment proceeding is prob-
ably one involving an unprofitable line, the ICC has also allowed
abandonments without regard to profitability where it finds that
competing carriers are providing adequate service, or where sub-
stitute service is available, or where a major investment is re-
quired for continued operation. 39

An important factor increasingly considered in the balancing
process is that of opportunity costs.4° Opportunity costs are de-
fined as the real economic loss an entity experiences when it must
forego some other, more profitable use of its resources. 4 1 The ICC
allows the use of opportunity costs as a factor for several reasons:
productivity assets should be used in the best way possible; un-
profitable lines should not be subsidized by profitable lines; and a
carrier should not be held responsible for a poor investment deci-
sion by the denial of abandonment.42 This use of opportunity costs
was demonstrated in Missouri Pacific Railroad v. United States,43

in which the Eighth Circuit held that opportunity costs would be
considered in addition to the traditional balancing test.44

Avoidable costs is another factor in the determination, and it
played a key role in the balancing process utilized in City of Chero-
kee v. ICC.45 "Avoidable costs" is defined by statute as "all ex-
penses that would be incurred by a rail carrier in providing

36. J. GUANDOLO, TRANSPORTATION LAw 33-34 (2d ed. 1973).
37. Seaboard Coastline R.R.-Abandonment, 360 I.C.C. 257, 259 (1979).
38. ECONoMic REGULATION, supra note 5, at 1043.
39. Id. at 1034. A bridge replacement is an example of a necessary major

investment.
40. Missouri Pac. R.R. v. United States, 625 F.2d 178, 179 (8th Cir. 1980). See also

Abandonment ofRailroad Lines-Use ofOpportunity Costs, 360 I.C.C. 571, 571 (1979).
41. 360 I.C.C. at 571.
42. Id. at 577.
43. Missouri Pac. R.R. v. United States, 625 F.2d 178 (8th Cir. 1980).
44. Id. at 179. See 14 CREIGHTON L. REV. 963, 979-81 (1981).
45. 641 F.2d 1220 (8th Cir.), cert. denied, 102 S. Ct. 387 (1981).
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transportation that would not be incurred if the railroad line over
which the transportation was provided were abandoned .... -46

Thus, "avoidable costs are equal to the savings in resources due to
the elimination of a particular activity. '47

FACTS AND HOLDING

City of Cherokee v. ICC 48 involved a challenge to the applica-
tion of the Illinois Central Gulf Railroad for abandonment of over
ninety-six miles of track between Cherokee, Iowa and Sioux Falls,
South Dakota.49 The plaintiffs included the citizens of Cherokee
who opposed the abandonment because this track was the area's
"last and best line"; also included among the plaintiffs were sev-
eral grain and farm supply shippers who would be adversely af-
fected by the abandonment., 0

The line had been used to transport light loading traffic, prima-
rily fresh meat and merchandise shipped in trailers on flat cars.
Grain had been moved over the line in recent years, but not in sub-
stantial amounts. Some small grain shippers indicated that they
foresaw an increasing need for the use of Illinois Central's smaller
grain cars on the line.5 ' In 1977, the area's largest meat shipper

46. 49 U.S.C.A. § 10905(a)(1) (West Supp. 1981) provides:
(a) In this section-

(1) "avoidable cost" means all expenses that would be incurred by a
rail carrier in providing transportation that would not be incurred if the
railroad line over which the transportation was provided were abandoned
or if the transportation were discontinued. Expenses include cash inflows
foregone and cash outflows incurred by the rail carrier as a result of not
abandoning or discontinuing the transportation. Cash inflows foregone and
cash outflows incurred include-

(A) working capital and required capital expenditure;
(B) expenditures to eliminate deferred maintenance;
(C) the current cost of freight cars, locomotives, and other equip-

ment; and
(D) the foregone tax benefits from not retiring properties from

rail service and other effects of applicable Federal and State income
taxes.

Id.
47. 641 F.2d at 1229 (quoting Price & Berardino, Defining Economic Terms Used

in the Railroad Revitalization and Regulatory Reform Act, 9 TRANsP. LJ. 133, 154
(1977)). The Eighth Circuit gave this example of an avoidable cost: "Suppose a
railroad has just been faced with the proposition of discontinuing a service which
obligates it to spend $100 next year and $200 two years from now, but if service were
discontinued, its obligation would be $25 per year. The avoidable cost would then
be the present value of $75 ($100-$25) discounted one year plus $175 ($200-$25)
discounted for two years." 641 F.2d at 1229. See also Chicago & N.W. Transp. v.
United States, 582 F.2d 1043, 1409-58 (7th Cir.), cert. denied, 439 U.S. 1039 (1978).

48. 641 F.2d 1220 (8th Cir. 1980).
49. Id. at 1222.
50. Id. at 1224-25.
51. Id. at 1223.
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was slowed by a labor strike. Additionally, Illinois Central's refrig-
erated meat cars needed repair or replacement. On December 10,
1977, pursuant to its request, Illinois Central received effective can-
cellation of the tariff52 on fresh meat moved in its refrigerated trail-
ers. Since that date, no fresh meat has been transported over the
line. Less than three weeks after receiving the cancellation, Illi-
nois Central filed an application for abandonment. 53

At the time the application was filed, there was no need to re-
habilitate the track on the Sioux Falls-Cherokee line. However,
two bridges along the line required repairs totalling $121,540. 54

The case was first heard by an administrative law judge (AUJ)
who ruled that the Illinois Central had failed to meet its burden of
establishing that the present or future public convenience and ne-
cessity required abandonment of the line. The AIJ rested her de-
cision to deny abandonment on four major points: (1) the line was
making a positive contribution to Illinois Central, (2) the carrier's
benefit in reinvesting its capital in a more lucrative market was
outweighed by the devastating effect abandonment would have on
the community, (3) denying abandonment would secure environ-
mental benefits to the affected communities, and (4) the Illinois
Central made no commitment to funnel the monies it would real-
ize upon abandonment back into Illinois Central's other rail
lines.5 5 In reaching the decision, the AiU compared the burden of
continued operation on the railroad with the adverse affects aban-
donment would have on the shippers and communities who de-
pended upon the line. As part of the comparison, the revenues
generated by the Sioux Falls-Cherokee line were compared with
the avoidable costs of the line's operation.56 Because a labor con-
tract was in effect between the railroad and train crew members,
their wages were deemed to be unavoidable. Similarly, property
taxes were considered by the AU as unavoidable since the proper-
ties which generated the tax belonged to Illinois Central until a
firm offer to purchase the land was received.57

Illinois Central appealed this decision to the ICC, which
adopted the factual findings of the AUJ but decided abandonment
should be allowed. An ICC panel determined that the AU should

52. A tariff is defined as a "public document setting forth services of common
carrier being offered, rates and charges with respect to services and governing
rules, regulations and practices relating to those services." BLAcK's LAW DIcTION-
ARY 1306 (5th ed. 1979).

53. 641 F.2d at 1223.
54. Id.
55. Id.
56. Id.
57. Id. at 1224.
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have found that labor costs and property taxes are avoidable costs
as a matter of law, rather than finding.there was no clear showing
the costs could be avoided by abandonment. The ICC panel dis-
missed the ALJ's finding that the burden to the affected communi-
ties would be significant. 58 The ICC essentially adopted the
panel's determination. 59

The plaintiff appealed the ICC determination to the Eighth
Circuit. The court concluded that the two dispositive questions
raised were whether the labor costs were avoidable costs and
whether the ICC properly balanced the interests of the carrier and
the affected communities.

60

ANALYSIS

The court determined that crew wages were unavoidable costs.
However, the court held that property taxes were avoidable costs,
adopting the ICC's assumption that Illinois Central would divest
itself of real estate holdings within a short period of time, thus
eliminating its tax liability.61

However, on the issue of train crew wages, the court agreed
with the finding of the ALJ that they were unavoidable. The ALJ
reasoned that the wages of the crews assigned to the line would
have to be paid indefinitely as a result of a collective bargaining
agreement, regardless of whether the line was abandoned. 62

The second substantive question considered by the court was
whether the ICC had properly weighed the competing benefits and
burdens of both Illinois Central and the affected communities.
Once again the court affirmed the AI decision and reversed the
ICC.63 The ALJ recognized that if Illinois Central abandoned the

58. Id. at 1225.
59. Id. at 1226.
60. Id. at 1227. Although the scope of review in abandonment cases is narrow,

the court is required to examine the record and the ICC conclusion to determine if
those conclusions are supported by substantial evidence and whether proper legal
standards were correctly applied. Id. at 1226-27.

61. Id. at 1225-26.
62. Id. at 1227-28. In determining that train crew costs would continue despite

an abandonment, both the AIJ and the court agreed the line was making a positive
contribution to Illinois Central because revenues exceeded the cost of operation.
Id. at 1223. Thus, the continuing obligation to pay wages reduced the benefit to
Illinois Central of an abandonment. Id. at 1228-29. In the appellant's petition for
certiorari, one of the arguments made was that the Eighth Circuit decision would
pose a threat to the policy of encouraging agreements between railroads and unions
for the protection of workers affected by abandonment. Petitioner's Brief for Certi-
orari at 12. See 49 U.S.C.A. § 10903(b)(1) (West Supp. 1981) and United States v.
Lowden, 308 U.S. 225, 238 (1939).

63. Id. at 1229.
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line, sold its properties, and invested in a more lucrative market, it
could get a better return on its investment. The Eighth Circuit
held that the ALJ reasoned correctly when she decided that Con-
gress did not intend that ICC authorize abandonment solely be-
cause other investments would be more profitable.64 The court
stated that Congress intended that the weighing test be used, and
that the ICC does not have the authority to modify the mechanism
mandated by Congress. 65 The court remanded the case to the ICC
with instructions to properly balance all interests involved.66

Judge Adams in his dissent argued that the majority incor-
rectly applied the statutory definition of avoidable costs. 67 The
ICC had stated that the concept of an avoidable cost is appropriate
only when the carrier's costs are shared between two or more reve-
nue-producing operations. Thus, if one of a line's operations is
abandoned but another operation continues over the line, the costs
of the continued operation will be deemed unavoidable.68 There-
fore, the ICC ruled that it would allow as an avoidable cost only
those costs which it was shown would not have to be continued to
support some other service. The dissent argued that this applica-
tion of avoidable costs is "clearly consonant with the statutory lan-
guage," and warranted a conclusion that both the crew costs and
property taxes were avoidable.6 9

The dissent also argued that the language of an ICC regula-
tion70 expressly contemplates train crew wages as avoidable costs.
The regulation provides that train crew wages are avoidable if they
"are incurred solely as a result of the continuation of rail freight
service on the branch. ' 71 The majority reasoned that because of
the labor contract, the wages are not incurred solely as a result of
continued service. The dissent stated that the reviewing court was
obligated only to find a rational basis for the ICC ruling and, in
order to affirm its conclusion, that the crew wages were avoida-
ble.72 The rationale for the ICC decision was that the labor con-
tract would be subject to renegotiation and that there would be
attrition in the train crew work force. According to the dissent,
both of these future events provide a reasonable basis for classify-
ing train crew wages as avoidable. Finally, Judge Adams criticized

64. Id.
65. Id. at 1229-30.
66. Id. at 1230.
67. Id. at 1231 (Adams, J. dissenting).
68. Id. at 1229.
69. Id. at 1231-32 (Adams, J. dissenting). See note 46 supra.
70. 29 C.F.R. 1121.42.
71. Id.
72. 641 F.2d at 1232-33 (Adams, J., dissenting).
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the majority for the inconsistency of classifying property taxes as
avoidable, based on the likelihood of future sale, while rejecting
the argument that future events warrant a similar treatment of the
train crew wages. 73

CONCLUSION

Efforts to accomodate financially troubled railroads can be
seen in recent legislation and case law. The provisions of the Stag-
gers Rail Act expediting abandonment procedures is an example
of such legislative concern.

One commentator has advocated that railroads should be al-
lowed to operate as any other business which may eliminate un-
profitable activities. 74 However, there are still restrictions on
abandonment, as the decision in City of Cherokee v. ICC shows.
The railroads still bear the burden of proving the present or future
public convenience and necessity will best be served by abandon-
ment.

Lorrie B. Benson-'83

73. Id. at 1233.
74. Note, 11 TLANsP. LJ. 213, 220-21 (1979).
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