
CRIMINAL PROCEDURE (PART I)

This article will discuss three significant cases involving crimi-
nal procedure that were decided by the Eighth Circuit Court of Ap-
peals during the survey period. The first section analyzes
governmental deception in a search and seizure situation, as well
as the plain view exception to the warrant requirement. The sec-
ond section deals with the applicable standard of review in an ac-
ceptance of a guilty plea. The third section briefly looks at a
defendant's due process rights in jury selection.

UNITED STATES v. WRIGHT: GOVERNMENTAL DECEPTION

IN SEARCH AND SEIZURE

INTRODUCTION

The fourth amendment to the United States Constitution pro-
tects an individual from unreasonable searches and seizures by
government officials;1 warrantless searches are per se unreasona-
ble2 in the absence of specially provided exceptions.3 This article
will discuss the extent to which government officials may use de-
ception to gain access to private premises, and the parameters of
the plain view doctrine.

In United States v. Wright,4 the Eighth Circuit decided that of-
ficers gaining entrance through deception and then utilizing the
plain view doctrine as a basis for a search warrant did not violate
the fourth amendment.5 The Eighth Circuit concluded that the in-
vestigating officers did not conduct an unconstitutional search
when they employed minimal ruse, and their seizure of a shotgun
was not the result of a general exploratory search beyond the
scope of a valid search warrant. This article will explore the issues

1. U.S. CONST. amend. IV. This amendment provides: 'The right of the people
to be secure in their persons, houses, papers, and effects, against unreasonable
searches and seizures, shall not be violated, and no Warrants shall issue, but upon
probable cause, supported by Oath or affirmation, and particularly describing the
place to be searched, and the persons or things to be seized." Id.

2. Coolidge v. New Hampshire, 403 U.S. 443, 454-55 (1971); Katz v. United
States, 389 U.S. 347, 357 (1967).

3. See Chambers v. Maroney, 399 U.S. 42, 47-50 (1970) (automobile search
where probable cause exists); Chimel v. California, 395 U.S. 752, 762-64 (1969)
(search incident to a lawful arrest); Terry v. Ohio, 392 U.S. 1, 16-20 (1968) (search
pursuant to a "stop and frisk" or in an emergency situation); Bumper v. North Caro-
lina, 391 U.S. 543, 548-50 (1968) (search with voluntary consent); Harris v. United
States, 390 U.S. 234, 236 (1968) (plain view); Warden v. Hayden, 387 U.S. 294, 298-99
(1967) (search conducted in the course of hot pursuit).

4. 641 F.2d 602 (8th Cir.), cert. denied, 101 S. Ct. 3014 (1981).
5. 641 F.2d at 604.
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involved in determining when governmental deception employed
in a search and seizure situation is so significant as to violate the
fourth amendment.

FACTS AND HOLDING

Sometime prior to January 9, 1980, a special agent of the Bu-
reau of Alcohol, Tobacco and Firearms (ATF) of the United States
Treasury Department received information that Jerry D. Wright
had purchased a firearm by falsifying a form during the purchase
of the firearm,6 and was engaged in the sale of drugs. In an effort to
verify this information, the special agent, along with two Spring-
field, Missouri police officers, organized an undercover investiga-
tion. On the evening of January 9, 1980, they drove to the motel
where Wright was then living, and checked in.7 They knocked on
the door, and when Wright opened it, they explained they were
having car trouble and asked for some tools and a flashlight, which
Wright gave them.8 During this brief exchange, the ATF agent and
police officers were crowded at the door and observed white pow-
dery substances and drug paraphernalia on a desk or dresser in-
side the room.9

.The three officers returned to the Springfield Police Depart-
ment and obtained a warrant to search Wright's room for con-
trolled substances. Several other Springfield police officers and
another ATF agent immediately returned to the motel, searched
Wright's room, and arrested Wright and a companion.10 During a
"protective sweep" of Wright's room, one of the officers found a
shotgun in one of the closets and advised the others of his
discovery."

Wright filed a pretrial motion to suppress the admission into
evidence of physical evidence and admissions. The district court

6. Id. at 603. Possession of the shotgun was illegal since Wright was a felon.
See 18 U.S.C. § 922(h)(1) (1976).

7. 641 F.2d at 603. The three officers did not identify themselves to the motel
manager as police officers, nor did they inquire of the manager if Wright lived at the
motel. Brief for Appellant at 8, United States v. Wright, 641 F.2d 602 (8th Cir.), cert.
denied, 101 S. Ct. 3014 (1981).

8. 641 F.2d at 603. Prior to knocking on the door, the officers did not have
Wright's room under surveillance for any length of time to see if they could identify
Wright entering or leaving the room, nor did they check to see if the vehicles parked
in the vicinity of the room were registered to Wright. Brief for Appellant, supra
note 7, at 8-9.

9. 641 F.2d at 603.
10. Id.
11. Id. Also seized were quantities of powdery substances, a "cutting mirror"

and other drug paraphernalia, some pills, and a small notebook listing various
drugs, quantities, and prices. Id. at 604.
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denied this motion.12 The jury found Wright guilty of two firearm
violations and a drug violation. 13

On appeal, Wright argued that the information establishing
probable cause for the search was obtained as the result of an un-
constitutional search; the initial "search" of the motel unit was ac-
complished through deception-on the pretext of car trouble.14

Wright also argued that the seizure of the shotgun could not be
justified under the plain view doctrine. Wright contended that the
sight of the shotgun was not incriminating in itself since the police
officers had no knowledge of Wright's status as a convicted felon.15

Furthermore, Wright argued, the seizure of the shotgun was the
result of a general exploratory search, and therefore was beyond
the scope of the warrant.' 6

The Eighth Circuit held that the investigating officers' search
did not violate the fourth amendment and that the seizure of the
shotgun during the search was within the plain view exception.' 7

BACKGROUND

Governmental Deception in Criminal Investigation

Police entries by ruse are not per se unlawful. On the con-
trary, the Supreme Court in Lewis v. United Statesx8 held that
minimal police deception in criminal investigation does not run
counter to the protections afforded by the fourth amendment and
that "the particular circumstances of each case govern the admissi-
bility of evidence obtained by strategem or deception."' 9 In Lewis,
a federal narcotics agent, by misrepresenting his identity and ex-
pressing a willingness to purchase narcotics, was invited into the
petitioner's home where an illegal narcotics transaction oc-
curred.20 Stressing that "the petitioner invited the undercover
agent to his home for the specified purpose of executing a feloni-
ous sale of narcotics," the Court concluded:

During neither of his visits to petitioner's home did the

12. Id.
13. Id. at 603. Specifically, Wright was found guilty of (1) making a false state-

ment in connection with the acquisition of a firearm, (2) receipt of a firearm
shipped in interstate commerce, having been convicted of a felony, and (3) posses-
sion with intent to distribute a Schedule IV controlled substance. Id. Another drug
violation was later dismissed by the Court. Id. at 603 n.2.

14. Id. at 604.
15. Id. at 605.
16. Id.
17. Id. at 607.
18. 385 U.S. 206 (1966).
19. Id. at 208.
20. Id. at 207.
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agent see, hear, or take anything that was not contem-
plated, and in fact intended, by petitioner as a necessary
part of his illegal business. Were we to hold the decep-
tions of the agent in this case constitutionally prohibited,
we would come near to a rule that the use of undercover
agents in any manner is virtually unconstitutional per se.
Such a rule would, for example, severely hamper the Gov-
ernment in ferreting out those organized criminal activi-
ties that are characterized by covert dealings with victims
who either cannot or do not protest.2 1

The Court came to the conclusion that by turning his home into a
virtual "commercial center" for narcotics, Lewis had forfeited any
fourth amendment protection.22

The rationale of the Lewis decision is that an entry by an un-
dercover agent is not illegal if he entered for the "very purposes
contemplated by the occupant." 23 Information is illegally obtained
when an agent assumes a particular pose in order to gain entry
into certain premises and then obtains information by engaging in

21. Id. at 210.
22. Id. at 211. Only Justice Douglas dissented. He concluded: "Entering an-

other's home in disguise to obtain evidence is a 'search' that should bring into play
all the protective features of the Fourth Amendment. When the agent in Lewis had
reason for believing that petitioner possessed narcotics, a search warrant should
have been obtained." Id. at 345. For a more detailed discussion of the public expo-
sure doctrine in Lewis, see C. WHTrEBREAD, CRIINAL PROCEDURE-AN ANALYSIS OF
CONSTrrTUroNAL CASES AND CONCEPTS § 4C02(b) (1980). See also The Supreme Court,
1966 Term, 81 HARv. L REV. 69, 192 (1967). See generally Comment, The Applicabil-
ity of the "New Fourth Amendment" to Investigations by Secret Agents: A Proposed
Delineation of the Emerging Fourth .Jmendment Right to Privacy, 45 WASH. L REV.
785, 794-803 (1970).

23. 385 U.S. at 211. In Lewis the person seeking entry indicated in advance that
it was his purpose to participate in the criminal activity. Id. at 210. However, the
lower courts have not given Lewis such a narrow interpretation. Rather, many have
upheld entries gained by deception which did not include an asserted desire to par-
ticipate in criminal conduct. See United States v. Oakes, 564 F.2d 384, 386 (10th Cir.
1977), cert. denied, 435 U.S. 926 (1978) (Lewis applied though no gun sale occurred
until the undercover agent's third visit; the court said it does "not believe that the
purpose of either the defendant in extending the invitation, or the agent in ac-
cepting it is the critical factor"); United States v. Raines, 536 F.2d 796, 799-801 (8th
Cir. 1976), cert. denied, 429 U.S. 925 (1977) (after a person arrested for possession of
drugs named the defendant as a source, an undercover agent went to the defend-
ant's residence and was invited in upon posing as concerned friend of the arrested
individual; the agent thereafter revealed his true identity and only then obtained
incriminating evidence by a consent search); United States v. Ressler, 536 F.2d 208,
212 (7th Cir. 1976) (undercover agent did not use illegal scheme until after he
gained entry; court said this made no difference, as question is whether defendant
knowingly exposed his criminal activity). These cases relied on the broader propo-
sition that "the Fourth Amendment affords no protection to the person who volun-
tarily reveals incriminating evidence to one who is a government agent in the
mistaken belief that the latter will not disclose it." United States v. Haden, 397 F.2d
460, 464 (7th Cir. 1968), cerL denied, 396 U.S. 1027 (1970). See also Hoffa v. United
States, 385 U.S. 293 (1966).
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activity not generally expected of one assuming that pose.24 Thus,
an agent may not enter the premises as an acquaintance of the
owner and conduct an unauthorized general search of the prem-
ises. 25 Nor may an agent gain entry into a suspect's premises to
conduct a search by claiming to be a police officer investigating a
non-existent burglary.26

The Plain View Doctrine

As a general proposition, the observation of objects in plain
view does not constitute a search for purposes of the fourth
amendment prohibition against unreasonable searches and
seizures, and is recognized as an exception to the requirement for
a search warrant.27 The Supreme Court decision most frequently
cited in support of the plain view doctrine is Coolidge v. New
Hampshire.28 The central issue in Coolidge was whether the po-
lice could seize cars belonging to Coolidge without a warrant. 29

The state argued that even though the warrant was deficient, evi-
dence procured from one of the cars should still be admissible be-
cause the car was in plain view from both the public street and
from inside the house where Coolidge was arrested.30 In rejecting
this claim, the Court in its plurality opinion outlined the parame-
ters of the plain view doctrine and firmly established it as a justifi-
cation for a warrantless search and seizure in proper
circumstances.3 1 In order to qualify for the plain view exception, it
must be shown (1) that the initial intrusion which afforded the au-
thorities the plain view was lawful, (2) that the discovery of the
evidence was inadvertent, and (3) that the incriminating nature of

24. United States v. Ressler, 536 F.2d 208, 211 (7th Cir. 1976).
25. Gouled v. United States, 255 U.S. 298 (1921). In this case, a business ac-

quaintance of the defendant, acting under orders of federal officers, obtained entry
into the defendant's office by falsely representing that he wished to pay a social
visit; but in the defendant's absence, he searched the office and seized incriminat-
ing private papers. The Court had no difficulty holding that the general ransacking
in the defendant's absence was a fourth amendment violation. Id. at 305-06.

26. United States v. Phillips, 497 F.2d 1131, 1134 (9th Cir. 1974). See albo Gate-
wood v. United States, 209 F.2d 789, 793 (D.C. Cir. 1953) (police officer gained entry
by claiming to be a Western Union agent); Fraternal Order of Eagles v. United
States, 57 F.2d 93, 93 (3d Cir. 1932) (federal agent gained entry by claiming to be a
member of a private lodge.). The suspect in such situations did not voluntarily con-
sent to the exposure of the information, but did so in response to an affirmative
misrepresentation. Accordingly, the information obtained was not knowingly ex-
posed to the public. Katz v. United States, 389 U.S. 347, 351 (1967).

27. Coolidge v. New Hampshire, 403 U.S. 443, 465 (1971).
28. 403 U.S. 443 (1971).
29. Id. at 449. The warrant the police possessed was invalid. IL
30. Id. at 464.
31. Id. at 466.
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the evidence was immediately apparent.32 If the police have a
valid warrant to search a given area for specified objects, and dur-
ing the search come across other articles of an incriminating na-
ture, the doctrine applies and the unspecified objects will be
admissible.33 The doctrine also applies where police inadvertently
come across evidence while in hot pursuit of a fleeing suspect.34

Finally, where an object comes into view during a search incident
to an arrest which is appropriately limited in scope under existing
law, the plain view doctrine warrants seizure of those objects.35

What Evidence Can Be Seized?

The fourth amendment requires that search warrants describe
with particularity the place to be searched and the objects to be
seized.36 This specificity of description requirement furthers the
fourth amendment's goal of privacy by ensuring that even
searches deemed necessary and supported by a magistrate's deter-
mination of probable cause should be as limited as possible.37 The
Supreme Court in Coolidge warned that "the specific evil is the
'general warrant' abhorred by the colonists, and the problem is not
that of intrusion per se, but of a general, exploratory rummaging in
a person's belongings. 3 8

Two Court-established doctrines that have derived from the
"particularity" language are the proscription against general

32. Id. For a useful discussion of these requirements, see Moylan, The Plain
View Doctrine: Unexpected Child of the Great "Search Incident" Geography Battle,

26 MERCER L REV. 1047, 1073-78, 1081-88 (1975). The plain view discussion in
Coolidge is not to be confused with those circumstances in which an observation is
made by a police officer without a prior physical intrusion into a constitutionally
protected area. See Hester v. United States, 265 U.S. 57, 58-59 (1924) (officer discov-
ers object in "open field"); United States v. Sedillo, 496 F.2d 151, 151-52 (9th Cir.
1974) (officer sees an object on the person of an individual); Ponce v. Craven, 409
F.2d 621, 624-25 (9th Cir. 1969) (officer observations while in motel parking lot law-
ful); Scales v. State, 13 Md. App. 474, -, 284 A.2d 45, 47-48 (Ct. Spec. App. 1971)
(observations made by an officer with a flashlight into vehicle in public parking lot
lawful); 1 W. LAFAVE, SEARcH Am SEIZURE § 2.4(a) (1978) (open field). In each of
these instances the observation is lawful without the necessity of establishing ei-
ther pre-existing probable cause or the existence of a search warrant or one of the
traditional exceptions to the warrant requirement.

33. See Stanley v. Georgia, 394 U.S. 557, 571 (1969); United States v. Lefkowitz,
285 U.S. 452, 465 (1932).

34. Warden v. Hayden, 387 U.S. 294, 298-99 (1967).
35. Chimel v. California, 395 U.S. 752, 762-63 (1969).
36. See note 1 supra.
37. 403 U.S. at 449-50.
38. Id. at 467. See, e.g., Stanford v. Texas, 379 U.S. 476, 485-86 (1965); Marron v.

United States, 275 U.S. 192, 195-96 (1927).
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search warrants and the "mere evidence" rule.3 9 In Marron v.
United States,4° the Supreme Court held that the fourth amend-
ment forbade the use of general search warrants.41 In that case,
the petitioner's premises had been searched pursuant to a warrant
authorizing seizure of intoxicating liquors and articles for their
manufacture. While searching the premises, the officers came
across a ledger showing inventories and expenses as well as bills
for services relating to the premises. These were also seized. 42

Holding that the seizure could not be justified under the search
warrant, the Court declared that "the requirement that warrants
shall particularly describe the things to be seized makes general
searches under them impossible and prevents the seizure of one
thing under a warrant describing another.''

Prior to Warden v. Hayden,4 fourth amendment doctrine held
that "mere evidence," items not contraband, fruits or instrumen-
talities of the crime, or weapons by which an escape might be ef-

39. C. WHrrEBREAD, supra note 22, § 5.04 at 119-223. See notes 40-47 and accom-
panying text infra.

40. 275 U.S. 192 (1927).
41. Id. at 195.
42. Id. at 193-94.
43. Id. at 196. However, the items were held admissible as having been seized

in a valid search incident to the arrest. Id. at 198-99. Some lower courts have sim-
ply stated that probable cause is sufficient, whatever the nature of the undescribed
items. See, e.g., State v. Yates, 202 Kan. 406, -, 449 P.2d 575, 579, cert. dismissed, 396
U.S. 996 (1969) (stolen goods other than those listed in warrant could be seized).
Others have suggested a more limited position: undescribed items may be seized if
they bear a reasonable relationship to the purpose of the search. See, e.g., Mesmer
v. United States, 405 F.2d 316, 319 (10th Cir. 1969) (seizure of containers in which
stolen stamps were found and other items which had disappeared along with the
stamps at the time of the robbery was proper in search pursuant to warrant author-
izing only seizure of stamps, because the additional items bore a reasonable rela-
tionship to the purpose of the search); United States v. Baldwin, 46 F.R.D. 63, 65

* (S.D.N.Y. 1969) (subject to seizure are items "closely related" to those described,
items the possession of which is a crime, and items which show that a different
offense is being committed in the presence of the searching officers); United States
v. Nolan, 416 F.2d 588, 593 (10th Cir.), cert. denied, 396 U.S. 912 (1969) (suggests that
instrumentalities and means of committing the offense to which the search relates
may be seized even if not named in the warrant).

Nevertheless, the general rule forbids general exploratory searches. The plain
view exception to the warrant requirement permits the seizure of items while of-
ficers are lawfully on the premises and come across an incriminating item inadver-
tently. However, if a warrant permits the seizure of only a shotgun and an officer
finds cocaine while looking in a container which could not possibly contain a shot-
gun, the cocaine evidence should be inadmissible. C. WHrrEBREAD, supra note 22,
§ 5.04(b) at 120-23. See generally Lo-Ji Sales, Inc. v. New York, 442 U.S. 319, 325-26
(1979) (warranj to search generally for obscene materials too broad); United States
v. Abrams, 615 F.2d 541, 543 (1st Cir. 1980)) (warrant to search for business records
too broad).

44. 387 U.S. 294 (1967).
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fected, were not subject to seizure. 45 However, in Hayden the
Supreme Court announced its abandonment of the mere evidence
rule.46 The Court upheld the seizure of certain items of clothing
found in a washing machine which, while not the fruit of a crime,
was discovered in the course of a "hot pursuit" search of the prem-
ises for Hayden and his weapon. The Court held that not only may
mere evidence be seized, but also that a search may be conducted
solely for those items, so long as there was a "nexus" between the
evidence and the criminal behavior.47

ANALYSIS

The Eighth Circuit in United States v. Wright48 discussed the
issue of deception in criminal investigation along with the question
of what evidence may be seized in connection with a search war-
rant. This section will analyze the minimal intrusion employed in
Wright in relation to the doctrines previously announced regard-
ing deception. In addition, an application of the plain view doc-
trine in Coolidge will provide additional support for the court's
decision in Wright.

In United States v. Raines,49 the Eighth Circuit followed Lewis
in upholding an entry gained under circumstances previously con-
sidered illegal.50 The record showed there was sufficient probable
cause to support a search warrant.51 Nevertheless, a police officer,
impersonating an acquaintance of the defendant, spoke to the de-
fendant within his premises. Based upon the statements made,
the defendant opened the door wide enough for the officer to step
in. Immediately, other police officers entered and searched the
premises; upon finding contraband, they made the arrest.52 The

45. See Gouled v. United States, 255 U.S. 298, 310-11 (1921).
46. 387 U.S. at 301-02. See also Zurcher v. Stanford Daily, 436 U.S. 547 (1978).
47. 387 U.S. at 307. Despite the Hayden teaching, the Court in Coolidge put

some limitations on the type of evidence that may be seized under the plain view
doctrine:

jT]he extension of the original justification is legitimate only where it is
immediately apparent to the police that they have evidence before them;
the "plain view" doctrine may not be used to extend a general exploratory
search from one object to another until something incriminating at last
emerges.

403 U.S. at 466. The "immediately apparent" requirement is a corollary of the proba-
ble cause requirement. The fact that evidence turns out to be incriminating will not
justify admitting it under the plain view doctrine. See note 32 and accompanying
text supra.

48. 641 F.2d 602 (8th Cir.), cert denied, 101 S. Ct. 3014 (1981).
49. 536 F.2d 796 (8th Cir. 1976), cert. denied, 429 U.S. 925 (1977).
50. 536 F.2d at 799.
51. Id. at 799 n.3.
52. Id. at 798-99.
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court held that the initial entry was valid and stated, "entry by con-
sent, though obtained by ruse, did not interfere with the defend-
ant's fourth amendment rights and did not taint the evidence
procured thereafter in the defendant's home. '5 3 The court also
stated:

[A]n officer may legitimately obtain an invitation into a
house by misrepresenting his identity .... If he is in-
vited inside, he does not need.., a warrant, and, quite
obviously, he does not need to announce his authority and
purpose. Once inside the house, he cannot exceed the
scope of his invitation by ransacking the house generally,
. . .but he may seize anything in plain view.54

As in Raines, the undercover officers in Wright did not reveal
their true identity and purpose in their encounter with the defend-
ant, and to this extent did employ deception or ruse. However, one
must recognize "the necessity for some undercover police activity"
and that "in the detection of many types of crime, the Government
is entitled to use decoys and to conceal the identity of its agents. 55

In light of the deception used in Lewis and Raines, one can con-
clude that the deception engaged in by the officers in Wright was
certainly minimal. In fact, they did not engage in any activity
which exceeded the scope of the activities expected of them by the
defendant. Furthermore, unlike Lewis and Raines, the officers in
Wright did not enter the dwelling as a result of their deception

which, therefore, suggested minimal intrusion.5 6

The seizure of the shotgun in Wright can be analyzed in view
of the parameters of the plain view doctrine announced in
Coolidge.57 The first requirement-lawful initial intrusion-was
satisfied because the investigating officers were acting pursuant to
a legitimate search warrant allowing a search for any controlled
substances in Wright's motel room.5 8

53. Id. at 800. See also United States v. Syler, 430 F.2d 68, 70 (7th Cir. 1970).
54. 536 F.2d at 800 (quoting United States v. Glassel, 488 F.2d 143, 145 (9th Cir.

1973), cert. denied, 416 U.S. 941 (1974)).
55. Lewis v. United States, 385 U.S. at 208, 209.
56. See notes 18-26, 49-55 and accompanying text supra.
57. See notes 27-35 and accompanying text supra. In State v. Traxler, 210 Neb.

435, 440, 315 N.W.2d 440, 443 (1982), the court held that when officers execute a valid
search warrant and discover contraband items, they may seize them whether they
are initially in plain view or come into plain view subsequently. See also Skelton v.
Superior Court of Orange County, 1 CaL App. 3d 144, 157, 460 P.2d 485, 494, 81 Cal.
Rptr. 613, 622 (1969).

58. 641 F.2d at 605. See, e.g., United States v. Johnson, 541 F.2d 1311, 1316 (8th
Cir. 1976); United States v. Clark, 531 F.2d 928, 932 (8th Cir. 1976). The lawful initial
intrusion rule is supported by considerations of exigency and expediency; evidence
may be lost or destroyed if the police do not act quickly. C. WHrrEBREAD, supra
note 22, § 11.02(a) .at 212-13. A typical application of this requirement of the plain

19821



CREIGHTON LAW REVIEW

The second requirement-inadvertent discovery-was also
met, according to the Eighth Circuit. There was no indication in
the record that the officers obtained the search warrant for con-
trolled substances in bad faith or used the warrant as an excuse to
seize the firearm in plain view, although the officer probably ex-
pected to find a firearm in Wright's room based on the ATF agent's
information about Wright's falsification of a federal form in his
purchase of a firearm. 59

The scope of inadvertence poses a major problem.60 The most
controversial problem with the plurality's approach to plain view
in Coolidge is that Justice Stewart failed to define the degree of
expectation required to make a discovery by the police in-
advertant. Justice Stewart stated in his conclusion: "[W] here the
discovery is anticipated, where the police know in advance the lo-
cation of the evidence and intend to seize it, the situation is alto-
gether different. '61 The Sixth Circuit in United States v. Hare62

interpreted the meaning of inadvertence as used in Coolidge.63

The district court in Hare interpreted the term to mean "unex-
pected" or "unanticipated."64 The court of appeals disagreed and
concluded that the term means that the "police must be without
probable cause to believe evidence would be discovered until they
actually observe it in the course of an otherwise-justified search."65

A strong argument can be made that the inadvertence requirement
was not satisfied in Wright. The discovery of the shotgun was "an-
ticipated" since the officers knew Wright had purchased a firearm
at a local store. Since Wright lived at the motel, it is easy to con-
clude that he would store a firearm there. In Wright, then, the po-
lice were advised of the location of the evidence and under

view exception is United States v. Pacelli, 470 F.2d 67 (2d Cir. 1972), cert. denied, 410
U.S. 983 (1973). During a search pursuant to a warrant describing heroin, agents
found boric acid (an ingredient of other illicit chemical substances) in plain view.
The court upheld the seizure and subsequent admissibility of the acid after finding
the other requirements of the plain view doctrine were satisfied. Id. at 71-72. Simi-
larly, the District of Columbia Circuit in United States v. Maude, 481 F.2d 1062 (D.C.
Cir. 1973), held incriminating identification cards were properly seized when found
as the result of a search authorized by a warrant, which described only postal
money orders. Id. at 1069-72.

59. 641 F.2d at 605.
60. C. WHITEBREAD, supra note 22, § 11.03 at 217.
61. 403 U.S. at 470.
62. 589 F.2d 1291 (6th Cir. 1979).
63. Id. at 1293.96.
64. Id. at 1293.
65. Id. at 1294. See also United States v. Cutts, 535 F.2d 1083, 1084 (8th Cir. 1976)

(warrantless seizure of weapons or contraband during an authorized search was
lawful, notwithstanding that the discovery was anticipated and that a warrant could
have been obtained).
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Coolidge should have sought a warrant.66 Another reasonable ar-
gument, following the terminology of "probable cause" used in
Hare, would be that the officers did have probable cause to believe
the firearm would be at his living quarters. Even if the officers felt
they had to verify the information about the purchase of the fire-
arm received by the ATF agent by observing the firearm them-
selves, they could have checked the local store where the firearm
was alleged to have been purchased and then used that informa-
tion to form the probable cause needed for the gun to be included
in the search warrant.67

The third requirement-that the incriminating nature of the
evidence be immediately apparent-was more difficult to estab-
lish, according to the Eighth Circuit. First, the shotgun had not
been altered in any way and thus had no unlawful appearance. 68

Second, there was no nexus between the shotgun and the crime of
unauthorized possession of controlled substances with the intent
to distribute. 69 However, the court did find that the seizure of the
shotgun constituted evidence of another crime being committed in
the presence of the officers-receipt of a firearm by a convicted
felon.70 This additional crime presents somewhat of a problem
since the appearance of the shotgun by itself was not incriminat-
ing. The officer seizing the gun needed to know of Wright's status
as a felon in order for the discovery of the shotgun to be incrimi-
nating. The Eighth Circuit noted that the record is unclear
whether the seizing officer had personal knowledge of Wright's
prior felony conviction at the very moment he saw the shotgun.
Not disputed is the fact that the ATF agent did possess such infor-
mation.7' Since the ATF agent and the local police officers were
working closely together, the Eighth Circuit concluded that the col-
lective knowledge of the officers and ATF agent on the scene was

66. See note 61 and accompanying text supra.
67. Some commentators feel that inadvertence means the absence of probable

cause. See The Supreme Court; 1970 Term, 85 HARv. L. REV. 237, 244-45 (1971). The
lower courts appear to prefer the probable cause standard. See, e.g., United States
v. Welsch, 446 F.2d 220, 223 (10th Cir. 1971); Mapp v. Warden, 531 F.2d 1167, 1172 (2d
Cir.), cert. denied, 429 U.S. 982 (1976); United States v. Hillstrom, 533 F.2d 209, 210-11
(5th Cir. 1976), cert. denied, 429 U.S. 1038 (1977). See C. WHTEB EAD, supra note 22,
§ 11.03 at 217-220.

68. 641 F.2d at 606. The incriminating nature of a shotgun is generally found to
be immediately apparent. United States v. Johnson, 541 F.2d 1311, 1316 (8th Cir.
1976); United States v. Wilson, 524 F.2d 595, 598 (8th Cir. 1975), cert. denied, 424 U.S.
945 (1976).

69. 641 F.2d at 606. See, e.g., United States v. Golay, 502 F.2d 182, 184 (8th Cir.
1974).

70. 641 F.2d at 606.
71. Id.
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enough to establish the incriminating nature of the evidence. 72

Thus, the observation of the shotgun constituted probable cause
for its seizure.73

Governmental deception in undercover investigations will un-
doubtedly continue to be a part of many criminal convictions. The
only portion of the Eight Circuit's opinion that is likely to engen-
der any controversy is its discussion about the inadvertence re-
quirement of the plain view doctrine. However, this is likely to be
an area of continued controversy for most courts until the
Supreme Court has an opportunity to delineate more precisely the
degree of expectation required to negate the inadvertence of the
discovery.

CONCLUSION

The question confronting the court in Wright has been con-
fronted previously in the Eighth Circuit, as well as in other cir-
cuits. The Eighth Circuit cases dealing with governmental
deception in a search and seizure situation and the plain view doc-
trine have generally followed United States Supreme Court
decisions.

Governmental deception in criminal investigation has been
generally accepted by courts and does not interfere with the pro-
tections afforded by the fourth amendment. The degree of decep-
tion will govern the admissibility of evidence in each case. The
Eighth Circuit in Wright did not go beyond the scope of any of the
earlier decisions involving similar governmental deception. The
suspect in Wright voluntarily consented to the exposure of the in-
formation. Similarly, the officers did not engage in any activity in-
consistent with that contemplated by the suspect.

The Eighth Circuit applied the requirements of the plain view
doctrine enunciated in Coolidge to support the officers' seizure of a
shotgun. The court found that the requirements of lawful initial
intrusion and inadvertent discovery were easily satisfied. How-
ever, the final requirement of the incriminating nature of the shot-

72. Id. See United States v. Statton, 453 F.2d 36, 37 (8th Cir.), cert. denied, 405
U.S. 1069 (1972) (collective knowledge for probable cause to arrest). The record in
Wright contains no evidence that the seizing officer acted at the order or direction
of the ATF agent, cf. Whiteley v. Warden, 401 U.S. 560, 567-68 (1971) (arresting of-
ficer's reliance upon radio bulletin). The record also contained no evidence that the
state search warrant was used as a subterfuge for a contemporaneous, warrantless
search by ATF special agents for weapons. See also United States v. Sanchez, 509
F.2d 886, 890 (6th Cir. 1975) (federal officer's entry was unjustified; subsequent
seizure of explosives unconstitutional).

73. 641 F.2d at 607.
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gun was not so easily established, according to the court.
Arguably, one could disagree with the court's decision regarding
the inadvertence requirement. But a precise definition of inadver-
tence which courts could adopt seems unlikely without Supreme
Court precedent.

UNITED STATES v. RIEGELSPERGER: STRICT VS.
SUBSTANTIAL COMPLIANCE IN RULE 11

PROCEEDINGS

INTRODUCTION

In United States v. Riegelsperger,74 the Eighth Circuit held
that a defendant must be permitted to withdraw his guilty plea and
plead anew if the district court fails to follow the required proce-
dures of Rule 11 of the Federal Rules of Criminal Procedure.75 The
majority required strict compliance with the procedures of Rule 11
and in so doing followed the holding of the Supreme Court in Mc-
Carthy v. United States,76 while the dissent urged departure from
that standard. This article will examine the split among the cir-
cuits as to whether compliance with Rule 1177 must be "strict" or
"substantial." The issue will be discussed in light of recent case
law which establishes new guidelines for reviewing guilty pleas
under Rule 11.

FACTS AND HOLDING

Ralph Riegelsperger was charged with conspiracy to manufac-

74. 646 F.2d 1235 (8th Cir. 1981).
75. Id. at 1237.
76. 394 U.S. 459 (1969). See notes 88-95 and accompanying text infra.
77. FED. R. CIwM. P. 11 (amended 1975). Rule 11(d) provides:

(d) Insuring that the plea is voluntary. The court shall not accept a
plea of guilty or nolo contendere without first, by addressing the defendant
personally in open court, determining that the plea is voluntary and not the
result of force or threats or of promises apart from a plea agreement. The
court shall also inquire as to whether the defendant's willingness to plead
guilt r nolo contendere results from prior discussions between the attor-
neyfor the government and the defendant or his attorney.

Rule ll(c) (5) provides:
(c) Advice to Defendant. Before accepting a plea of guilty or nolo

contendere, the court must address the defendant personally in open court
and inform him of, and determine that he understands...

(5) that if he pleads guilty or nolo contendere, the court may ask him
questions about the offense to which he has pleaded, and if he answers
these questions under oath, on the record, and in the presence of counsel,
his answers may later be used against him in a prosecution for perjury or
false statement.
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ture methamphetamine and possession with intent to distribute. 78

After initially pleading not guilty to these counts, Riegelsperger
pled guilty to a lesser offense 79 in return for a recommendation
from the government that he be sentenced to eight months impris-
onment and three years probation. In addition, the original
charges would be dropped.80

Riegelsperger appeared before the district court and waived
the indictment and pled guilty to the newly filed information. The
court accepted the plea and sentenced him to three years impris-
onment.8' Two months later Riegelsperger moved to withdraw his
plea, but the district court denied the motion without holding an
evidentiary hearing.8 2 Riegelsperger appealed to the Eighth Cir-
cuit, which reversed the district court's decision. The court of ap-
peals held that the failure to follow Rule 11 procedures denied the
defendant his right to have the court determine whether he pled
voluntarily to the charged offense, and remanded the case with di-
rections to allow Riegelsperger to plead anew.83 According to the
court, the district court erred in failing to specifically inquire
whether Riegelsperger's plea was the result of discussions be-
tween him or his attorney and the government attorney. Further-
more, in failing to inform Riegelsperger that the court was not
bound to follow the terms of the agreement, the district court could
not properly determine whether he voluntarily pled guilty.84

BACKGROUND

A guilty plea must meet two requirements to be accepted: it
must be voluntary and intelligent, and it must be supported by a
factual basis developed in the record.85 The first requirement was
embodied in the original version of Rule 11, which provided that
"[the court may refuse to accept a plea of guilty, and shall not
accept the plea without first determining that the plea is made vol-
untarily with understanding of the nature of the charge. '86

78. 646 F.2d at 1236.
79. Id. The newly filed information charged Reigelsperger with using a commu-

nication facility to further a conspiracy to manufacture methamphetamine. Id.
80. Id.
81. Id. A general practice of Judge Eisele is not to accept plea agreements

under Rule 11(e). It is not clear from the plea hearing record whether Riegel-
sperger knew that the judge had the right to ignore the agreement. Id.

82. Id.
83. Id. at 1237.
84. Id.
85. McCarthy v. United States, 394 U.S. 459, 465 (1969).
86. FED. R. CrIM. P. 11, 327 U.S. 821, 842 (1945). See Davis, The Guilty Plea Pro-

cess: Exploring the Issues of Voluntariness and Accuracy, 6 VAI. U.L Rav. 111
(1972).

[Vol. 15



CRIMINAL PROCEDURE

Two important developments took place in 1966. First, an
amendment to Rule 11 incorporated the second requirement es-
sential to a guilty plea, and required the court to address the de-
fendant personally, inquire into the defendant's appreciation of
the consequences of his plea and the nature of the charge, and
make an independent finding that the plea has a factual basis.8 7

Second, in McCarthy v. United States,88 the Supreme Court
announced that full compliance with Rule 11 is necessary before a
guilty plea can be accepted.8 9 Under its supervisory power over
the lower federal courts, 90 the Supreme Court held that acceptance
of a guilty plea by a federal court without "fully adhering to the
procedure provided for in Rule 11"91 automatically renders the
plea invalid and gives rise to a right to plead anew. 92 The Court
justified the automatic reversal standard by stating that full com-
pliance with Rule 11 best protects the defendant's rights and en-
sures a complete record for review on the issue of voluntariness. 93

The Court also expressed the hope that such a record would "help
reduce the great waste of judicial resources requird to process the
frivolous attacks on guilty plea convictions that are encouraged,
and are more difficult to dispose of, when the original record is in-
adequate." 94 Although McCarthy is based on an interpretation of
the Federal Rules of Criminal Procedure, its language suggests

87. FED. R. Coim. P. 11, 383 U.S. 1087, 1097 (1966). So expanded, the rule reads:
A defendant may plead not guilty, guilty or, with the consent of the court,
nolo contendere. The court may refuse to accept a plea of guilty, and shall
not accept such pleas or a plea of nolo contendere without first addressing
the defendant personally and determining that the plea is made voluntarily
with understanding of the nature of the charge and the consequences of the
plea. If a defendant refuses to plead or if the court refuses to accept a plea
of guilty or if a defendant corporation fails to appear, the court shall enter a
plea of not guilty. The court shall not enter a judgment upon a plea of
guilty unless it is satisfied that there is a factual basis for the plea.

Id.
88. 394 U.S. 459 (1969).
89. Id. at 463-64.
90. See note 97 and accompanying text infra.
91. 394 U.S. at 464. The Court further stated that "prejudice inheres in a failure

to comply with Rule I." Id. at 471.
92. Id. at 463-64. Prior to McCarthy, the circuits split on the question of what

legal consequences flowed from a Rule 11 violation. Compare Heiden v. United
States, 353 F.2d 53, 55 (9th Cir. 1965) (requiring reversal and new plea for failure to
adhere strictly to Rule 11) with Kennedy v. United States, 397 F.2d 16, 17 (6th Cir.
1968), cert. denied, 394 U.S. 1018 (1969) (rejecting Heiden and remanding for an evi-
dentiary hearing to consider all the circumstances of the case). The Court in Mc-
Carthy adopted the Ninth Circuit's strict rule of reversal. 394 U.S. at 48-69.

93. 394 U.S. at 469-70.
94. Id. at 472. The Court reiterated its concern for preserving judicial re-

sources in Rule 11 cases in Halliday v. United States, 394 U.S. 831, 833 (1969) (declin-
ing to apply McCarthy retroactively).

1982]



CREIGHTON LAW REVIEW [Vol. 15

that informing the defendant of the nature of the charge and the
consequences of a plea are crucial requirements to ensuring a vol-
untary and intelligent plea.95

Rule 11 was again amended in 1975,96 to ensure that the warn-
ings given to the defendant include those held constitutionally re-
quired by Boykin v. Alabama.97 In addition to the Boykin
warnings and the requirement of a verbatim record, the new rule
contains the same basic protections as the 1966 rule.98 It also clari-
fies some of the previous requirements. For example, the judge
still must address the defendant personally, but this address must
now take place in open court.99 Voluntariness remains an essen-
tial element of the plea and the judge has a new corollary duty to
ensure that neither threats nor promises apart from a plea agree-
ment coerced the plea.1°° The new rule also requires the judge to
inform the defendant of the minimum and maximum penalties
involved. 101

95. See notes 85.94 and accompanying text supra.
96. The amendments became effective on December 1, 1975; an exception was

made for section (e) (6), which became effective August 1, 1975.
97. 395 U.S. 238 (1969). Two months after McCarthy, the Supreme Court

reached a similar conclusion on constitutional grounds in Boykin. In Boykin, the
defendant pleaded guilty to five indictments for common law robbery, and a jury
sentenced him to death on each of the indictments. The judge asked no questions
of the defendant concerning his plea, and the defendant did not address the court.
Id. at 239. The Supreme Court held that this was reversible error under the due
process clause of the fourteenth amendment because the record did not disclose
that the defendant had voluntarily and intelligently entered pleas of guilty. Id. at
244. The Court observed that several federal constitutional rights-the privilege
against compulsory self-incrimination, the right to trial by jury, and the right to
confront one's accusers-are all involved in the waiver that takes place when a
guilty plea is entered in a state criminal trial. Thus, the Court could not presume a
waiver of these rights from a silent record. Id. at 243. The Court concluded that the
Constitution requires such a waiver to be voluntary. Id. at 242.

98. FED. R. Cnm. p. 11(g). Sections 11(c)(1)-(5) represent an expansion of the
1966 amendments. The 1975 amendments deal primarily with judicial recognition of
the plea bargaining process. FED. R. CnmM. P. 11(e). See generally Thomas, Plea
Bargaining: The Clash Between Theory and Practice, 20 Loy. L REv. 303 (1974).

99. FED. R. CURe. P. 11(c). Not all courts have followed this instruction with the
strictness that McCarthy seems to require. In United States v. Hamilton, 568 F.2d
1302 (9th Cir.), cert. denied, 436 U.S. 944 (1978), the prosecutor informed the defend-
ant of the penalty. Id. at 1304. The appellate court stated that the words need not
literally come from the judge's lips. Id. at 1306. Thus Hamilton implies that sub-
stantial compliance with Rule 11 is sufficient. But see United States v. Hart, 566 F.2d
977, 978 (5th Cir. 1978) (error to delegate duty to inform defendant of nature of
charge and consequences of plea).

100. FED. R. Canm. P. 11(d). See note 77 supra.
101. FED. R. Canpi. P. 11(c)(1). Before the minimum and maximum penalty re-

quirement replaced the "consequences of the plea" language, courts disagreed over
the exact consequences a defendant must understand prior to pleading. Compare
Durant v. United States, 410 F.2d 689 (1st Cir. 1969) (defendant must be informed, if
appropriate, of his ineligibility for parole) with Trujillo v. United States, 377 F.2d 266
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After the latest amendments to Rule 11, the question fre-
quently arises whether strict compliance is required. The version
of Rule 11 in effect at the time McCarthy was decided was a rela-
tively simple pronouncement containing less than one-tenth as
many words as the version judges review today.10 2 Arguably, lit-
eral compliance in 1969 should not have the same meaning today,
given the current, more complex provisions of Rule 11. Thus, it
seems unreasonable to demand letter-perfect compliance with
each of its provisions when each case consists of different defend-
ants and different circumstances. Courts of appeals are split on
the standard of review in Rule 11 proceedings. Some courts follow
the strict compliance standard of McCarthy, others have adopted a
less strict, substantial compliance standard. 10 3

ANALYSIS

In United States v. Riegelsperger,1°4 the Eighth Circuit held
that the district court erred in failing to make a specific inquiry
whether Riegelsperger's plea was the result of discussions be-
tween him or his attorney and the government attorney, as re-
quired by Rule 11(d).105 Riegelsperger indicates that the Eighth
Circuit continues to adhere to the strict compliance standard
enunciated in McCarthy0 6 even though the new Rule 11 does not
mention the automatic reversal standard, nor does it mention
whether this standard applies to the amended rule, or if the courts

(5th Cir.), cert. denied, 389 U.S. 899 (1967) (declining to require advice about parole
eligibility). The new rule seems only to demand that the defendant be informed of
any mandatory minimum penalty and the maximum penalty provided by law. But
see United States v. Alejandro, 569 F.2d 1200, 1201 (2d Cir. 1978) (judge must also
inform defendant of a possible lifetime special parole term). In light of the above
cases, one commentator niaintains that an intelligent and meaningful plea requires
mention of all "significant collateral consequences of the plea." C. WHrrEBREAD,
supra note 22, § 21.02(a) at 412. See also III ABA STANDARDS FOR CRIMINAL JUSTICE,
PLEAS OF" GuILTY, Standard 14-1.4(a) (iii) at 14-24 to 14-25 (2d ed. 1980), which sug-
gests that a defendant be informed of additional consequences that might flow from
his plea of guilty.

102. United States v. Dayton, 604 F.2d 931, 936 (5th Cir. 1979), cert. denied, 445
U.S. 904 (1980). At the time of McCarthy, Rule 11 contained 100 words; today the
rule comprises over 1,000 words, grouped in 20 paragraphs and subparagraphs. Id.

103. See notes 119-30 an accompanying text infra.
104. 646 F.2d 1235 (8th Cir. 1981).
105. Id. at 1237. The court found it unnecessary to consider the other issues

since it disposed of the appeal on the grounds of Rule 11(d). Id. at 1236 n.2.
106. See notes 91-93 and accompanying text supra. Some courts have held that

McCarthy has continuing vitality. See, e.g., United States v. Journet, 544 F.2d 633,
636 (2d Cir. 1976) (harmless error standard would defeat Congress' purpose in
amending Rule 11); United States v. Boone, 543 F.2d 1090, 1092 (4th Cir. 1976) (ad-
heres to McCarthy).
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should apply a more flexible standard. 10 7

In United States v. Scharf,108 the Eighth Circuit held that the
district court erred in failing to determine whether the guilty plea
was being made pursuant to a plea bargain, the terms of the bar-
gain, and whether the terms of the bargain were being kept by the
prosecution. 109 In this case, dispute arose as to whether the plea
bargain was breached. The court stated that if it were convinced
from the record of the terms of the bargain, it would be reluctant or
even unwilling to reverse the district court's denial of the defend-
ant's guilty plea withdrawal simply because the court did not ask
whether the defendant's willingness to plead guilty resulted from
plea bargaining negotiations, as required by the last sentence of
Rule ll(d). 110 The Eighth Circuit reversed and remanded for an
evidentiary hearing on the factual issue of whether the bargain
was breached."' The court in Scharf recognized that the Eighth
Circuit's position in Rule 11 proceedings had been that substantial
compliance with the rule is sufficient. 112 Since Riegelsperger was
not concerned with a factual issue similar to Scharf, it seems logi-
cal to invoke the substantial compliance standard in Riegelsperger.
This lesser standard of review is encouraged by the Riegelsperger
dissent."

l 3

Even the Eighth Circuit's decision in United States v. Cammis-
ano 114 does not suggest an approach contrary to the Riegelsperger
dissent. In Cammisano the court found insufficient compliance
with Rule 11(d) where the record contained no specific inquiry by
the court into the voluntariness of the defendant's guilty plea or
whether it was the product of force, threats, or promises."l 5 How-

107. The Conference Committee, in approving the new rule, noted that Rule
11(c) "enumerates certain things that a judge must tell a defendant before the
judge can accept that defendant's plea ... ." H. CoNF. REP. No. 414, 94th Cong., 1st
Sess. 2, reprinted in 1975 U.S. CODE CONG. & Am. NEWS 713, 714 (emphasis added).
See generally Comment, Appellate Review of Guilty Plea Acceptances in Federal
Court: Harmless Error in a Rule 11 Proceeding?, 18 SANTA Cx..Ax L REV. 687, 691-93
(1978) [hereinafter cited as Harmless Error].

108. 551 F.2d 1124 (8th Cir.), cert. denied, 434 U.S. 824 (1977).
109. Id. at 1129.
110. Id. at 1130.
111. Id.
112. Id. at 1129-30. See note 115 infra.
113. 646 F.2d at 1240.
114. 599 F.2d 851 (8th Cir. 1979).
115. Id. at 855. See also United States v. Kriz, 621 F.2d 306, 310 (8th Cir. 1980)

(concluding substantial compliance with Rule 11(d) and the fact that the question
was not uttered personally by the judge was not error); United States v. Lambros,
544 F.2d 962, 966 (8th Cir. 1976), cert. denied, 430 U.S. 930 (1977) (concluding that
substantial compliance is satisfied when the court, by its personal questions,
adopted the extensive record made by the government attorney).
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ever, the court in Reigelsperger fully complied with the first sen-
tence of Rule 11(d), which satisfies the voluntariness
requirement.

116

On the other hand, the Fifth Circuit had retreated from literal
compliance of Rule 11 and the reversible error standard.11 7 The
dissent in Riegelsperger followed the Fifth Circuit's approach and
suggested that "failure to adhere word-by-word to Rule 11 ... does
not require appellant's guilty plea to be set aside .... 11l

In United States v. Dayton,119 the Fifth Circuit used the 1975
amendments to Rule 11 to pave the way for imposing a less strict
standard than the automatic reversal standard. The defendant in
Dayton had appealed his guilty plea in accordance with Fifth Cir-
cuit precedent, which held that a judge must elicit more than a sin-
gle response to routine questions in reference to a Rule 11

1 ,roceeding.120 The court overruled this precedent and affirmed
Dayton's conviction. 121 However, the court was divided on the ap-
plicable standard of review in Rule 11 proceedings. The court fol-
lowed the strict compliance command of McCarthy that a district
judge must inform the defendant of the nature of the charge and of
the constitutional rights waived by his plea, and the judge must
also satisfy himself that the plea is voluntary and has a factual
basis.122

The court in Dayton defined a new, more flexible standard of
review for Rule 11 cases. The Fifth Circuit noted that the McCar-
thy-type procedures protect "the values lying at the heart of the
rule's concerns: absence of coercion, understanding of the accusa-
tion, and knowledge of the direct consequences of the plea."' 23

Thus, a failure by the trial court to address any one or more of the

116. See notes 139-40 and accompanying text infra.
117. United States v. Dayton, 604 F.2d 931 (5th Cir. 1979), cert. denied, 445 U.S.

904 (1980). See notes 119-30 and accompanying text infra.
118. 646 F.2d at 1240 (Hungate, Dist. Judge, dissenting). Judge Hungate ad-

dressed the issue of compliance with Rule 11(d) and 11(c)(5). See note 105 supra.
119. 604 F.2d 931 (5th Cir. 1979), cert. denied, 445 U.S. 904 (1980).
120. Id. at 941. The Fifth Circuit precedents include United States v. Lincecum,

568 F.2d 1229, 1231 (5th Cir. 1978) (holding that "a single response by the defendant
that he 'understands' the charge gives no assurance or basis for believing that he
does"); Sierra v. Government of the Canal Zone, 546 F.2d 77, 79 (5th Cir. 1977) (hold-
ing that a single response is insufficient). The panel that first heard Dayton's ap-
peal reversed his conviction, relying on these authorities. United States v. Dayton,
592 F.2d 253, 256 (5th Cir.), rev'd, 604 F.2d 931 (5th Cir. 1979), cert. denied, 445 U.S.
904 (1980).

121. 604 F.2d at 941. But note that the court agreed with the general thrust of
Sierra and Lincecum that a 'mere ritual does not suffice for compliance with Rule
11." Id. at 943.

122. Id. at 939.
123. Id.
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rule's three core concerns warrants automatic reversal. 124 Post-
McCarthy elaborations, according to the Fifth Circuit, address
non-core concerns that are reviewed under a lesser standard.125

This lesser standard of the non-core concerns invokes the clearly
erroneous 126 and harmless error standard,127 which resembles the
standard used when an appellate court reviews judicial fact-find-
ing when a jury has been waived.128 The court in Dayton did not
articulate the difference between core and non-core concerns of
Rule 11 by its pre- and post-amendment distinctions, but did bol-
ster its distinction with references to two Supreme Court cases129

that seem to draw a line between the essential elements of Rule 11
and its more technical aspects. 130

The Fifth Circuit reiterated in United States v. Caston'31 the
substantial compliance standard applied to a Rule 11(c) (5) viola-
tion. The court held that the trial court's failure to explicitly men-
tion that the defendant's sworn answers to the court's questions
about his offenses could be admitted against him in a later perjury
or false statement prosecution did not require reversal where his
guilty plea was voluntarily made with an understanding of the con-
sequences of the plea. 132 Moreover, the 1975 amendments added

124. Id.
125. Id. at 939-40.
126. Id. at 940. See 2 C. WRiGHT, FEDERAL PRACTICE AND PROCEDURE § 374, at 14-

18 (1969).
127. 604 F.2d at 940. The harmless error standard for federal constitutional er-

rors requires the court to declare its belief that the error was harmless beyond a
reasonable doubt. Chapman v. California, 386 U.S. 18, 21-24 (1967). See generally
Mause, Harmless Constitutional Error: The Implications of Chapman v. California,
53 MINN. L. REV. 519 (1969); The Supreme Court, 1966 Term, 81 HARv. L REV. 69, 205-
13 (1967); Harmless Error, supra note 107, at 691-93.

128. 604 F.2d at 940.
129. In United States v. Timn-reck, 441 U.S. 780, 785 (1979), the Court denied

habeas corpus relief for a technical violation of Rule 11 (judge failed to advise Tim-
mreck of a mandatory special parole term). In Halliday v. United States, 394 U.S.
831, 833 (1969), decided shortly after McCarthy, the Court refused to apply retroac-
tively the automatic reversal standard carefully distinguishing between involuntary
pleas and those taken in technical non-compliance with Rule 11. However, neither
decision supports the relaxed standard of review advanced by the Fifth Circuit for
direct appeal of Rule 11 proceedings.

130. See 604 F.2d at 936-40.
131. 615 F.2d 1111 (5th Cir.), cert. denied, 449 U.S. 831 (1980).
132. Id. at 1116. Compare United States v. Boatright, 588 F.2d 471, 475 (5th Cir.

1979) (requiring strict compliance with Rule 11(c) (5), notwithstanding absence of
showing of prejudice) and United States v. Boone, 543 F.2d 1090, 1092 (4th Cir. 1976)
(omission of Rule 11(c)(5) advice requires reversal) with United States v. White,
572 F.2d 1007, 1009 (4th Cir. 1978) (court concluded that a Rule 11(c) (5) violation
results in reversal only if the defendant can show prejudice). See also United
States v. Almaguer, 620 F.2d 557, 559 (5th Cir. 1980), cert. denied, 101 S. Ct. 3034
(1981) (totality of circumstances surrounding the plea hearing and total failure to
address Rule 11(c) (5) requires reversal). Almaguer should be read with some cau-
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Rule 11(c) (5) to assure the fairness of a subsequent perjury prose-
cution, not the voluntariness of the plea.133 This concept supports
the Dayton approach: omission of a non-core inquiry does not
mandate automatic reversal.134

Courts are cautioned not to give Rule 11 such a cramped inter-
pretation that ceremony is exalted over substance. 135 The Second
Circuit stated in United States v. Saft:136

[T]he Rule does not say that compliance can be achieved
only by reading the specified items in haec verba. Con-
gress meant to strip district judges of freedom to decide
what they must explain to a defendant who wishes to
plead guilty, not to tell them precisely how to perform this
important task in the great variety of cases that would
come before them.13 v

The majority in Riegelsperger permitted the defendant to with-
draw his guilty plea and plead anew. This approach should be ana-
lyzed in light of the Dayton approach. Post-McCarthy
elaborations, according to Dayton, address non-core concerns,
which invoke a lesser standard of review.138 It follows, then, that
the majority in Riegelsperger should have concluded that the sec-
ond requirement of Rule 11(d) is a non-core concern. This techni-
cal violation of Rule 11(d) did not render the plea involuntary.139

The district court initiated a colloquy with the defendant and de-
termined that his willingness to plead was voluntary and not the
product of force, threats, or promises. 14° Therefore, the dissent's

tion; the district court did not have the advantage of the Dayton decision at the time
of the plea hearing. However, the court in Caston stated that the automatic rever-
sal standard in Boatright is no longer viable in light of its Dayton decision. 615 F.2d
at 1116.

133. 615 F.2d at 1116. The Second Circuit has refused to allow defendants to
withdraw guilty pleas in spite of Rule 11 (c) (5) violations. United States v. Michael-
son, 552 F.2d 472, 477 (2d Cir. 1977) (failure to give the Rule 11(c)(5) warning is
"inconsequential" when the defendant was not under oath at the hearing). Contra,
United States v. Journet, 544 F.2d 633 (2d Cir. 1976); United States v. Boone, 543 F.2d
1090 (4th Cir. 1976). However, note that in Journet and Boone there were other Rule
11 violations.

134. 604 F.2d at 939-40. See notes 125-28 and accompanying text supra.
135. United States v. Saft, 558 F.2d 1073, 1079 (2d Cir. 1977).
136. 558 F.2d 1073 (2d Cir. 1977).
137. Id. at 1079.
138. See notes 125-30 and accompanying text supra.
139. See 646 F.2d at 1238-40.
140. Id. at 1239. Even though the district court made no specific inquiry con-

cerning prior plea discussions, the following colloquy substantiates the voluntari-
ness of Riegelsperger's plea, which is an essential requirement in a Rule 11
proceeding.

THE COURT: Have any threats or promises been made to induce you to
waive that right (to have the matter presented to a grand jury)?
MR. RIEGELSPERGER. No, sir. No, sir.
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approach in Rigelsperger, which followed the substantial compli-
ance standard, seems to be the more realistic approach once the
voluntariness requirement of the plea had been ascertained.

Arguably, the Eighth Circuit's decision in Riegelsperger repre-
sents a departure from its traditional approach that not every vio-
lation in a Rule 11 proceeding merits reversal. 141 Although the
court does not explicitly state what standard Riegelsperger rests
upon, one can conclude that the court has followed in the shadow
of McCarthy by allowing the defendant to plead anew when the
violation in this Rule 11 proceeding involved a non-core concern.

CONCLUSION

Rule 11, as amended, outlines more exact procedures than
those required in the past for accepting guilty pleas in criminal
cases. Yet, its precise application and the degree of compliance it
should be accorded are likely to engender controversy among
courts and commentators.

In the past, the Eighth Circuit's position has been that not
every failure of the district court to comply with Rule 11 requires
reversal with an opportunity to plead anew. Its approach seems to
follow the more flexible standard of review articulated in Dayton,
whereby deviations from Rule 11 were divided into core concerns,
which merit automatic reversal, and non-core concerns, which in-
voke a clearly erroneous and harmless error standard.

The Eighth Circuit's decision in Riegelsperger suggests that
McCarthy has continuing vitality and that it is applicable to the

THE COURT: You're hesitating. Were there any threats or promises
made-
MR. RIEGELSPERGER: No, sir, there were not.
THE COURT: I'll ask your counsel Mr. Massie, do you agree with his deci-
sion to waive the indictment in this case?
MR. MASSIE: I do, your Honor.

Id. The court also provided defense counsel ample opportunity to disagree with the
defendant's decision to plead guilty. Id. The record again reveals that the three
core concerns were met:

THE COURT: Now, have any threats or promises been made to induce you
to plead guilty to this information?
MR. RIEGELSPERGER:L No, sir.
THE COURT: Has anyone told you that it'll go easier with you if you plead
guilty than if you pled [sic] not guilty and were later convicted?
MR. RIEGELSPERGER: No, sir.
THE COURT: Upon the plea of guilty to the charge contained in this infor-
mation, you could be sentenced to not more than four years, fined not more
than $30,000, or both. Do you understand the maximum sentence that the
Court can impose upon a plea of guilty?
MR. RIEGELSPERGER: Yes, sir.

Id.
141. See notes 108-13 and accompanying text supra.
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entire rule as amended, while the dissent argued that the substan-
tial compliance standard used by the Fifth Circuit should be fol-
lowed. However, strict compliance with Rule 11 today seems
unreasonable, given its complex nature.

HENSON v. WYRICK, HOLT v. WYRICK, AND THOMPSON v.
WHITE: DUE PROCESS IN JURY SELECTION

The jury is an integral part of the criminal justice system es-
tablished by the United States Constitution.142 The jury, which
represents different segments of the community, acts as a buffer
between the individual and the state in a criminal trial.143 A func-
tional part of the jury rests in its selection.1 " Since the Supreme
Court's decision in Strauder v. West Virginia,145 a generally ac-
cepted principle is that the jury must represent a fair cross-section
of the community, although the exact scope of this principle is not
clear.146

The Eighth Circuit this term decided three Missouri cases
which dealt with jury selection. 147 Without any controlling
Supreme Court or Eighth Circuit authority, the court in Henson v.
Wyrick' 48 held there was prejudice when the sheriff who was in
charge of the investigation which led to the arrest of the defendant
selected the jurors to fill vacancies on the panel. 149 In Henson's
petition for a writ of habeas corpus, he contended that his due pro-
cess rights were violated when a sheriff, whose subordinates inves-
tigated and arrested the defendant for a crime, selected from
among his acquaintances the bystanders who became petit ju-

142. U.S. CONST. art. III, § 2, cl.3. "[T] he trial of all Crimes, except in Cases of
Impeachment, shall be by Jury." The sixth amendment states: "In all criminal
prosecutions, the accused shall enjoy the right to a speedy and public trial, by an
impartial jury.... ." U.S. CONST. amend. VI. This right, while always honored in
the federal courts, was not required in 'state prosecutions until 1968 by the Supreme
Court's decision in Duncan v. Louisiana, 391 U.S. 145, 149-51 (1968).

143. See Patton v. United States, 281 U.S. 276, 288 (1930);Thompson v. Utah, 170
U.S. 343, 350 (1898).

144. 281 U.S. at 288.
145. 100 U.S. 303 (1879).
146. Id. at 308-09. See C. WH1TEBREAD, supra note 22, § 22.06. For a recommen-

dation for employing a random selection system, which avoids gross misrepresenta-
tion, see III ABA STANDARDS FOR CRniNAL JUsTIcE, TRAIL BY JURY, Standard 15-
2.1(a) at 15-33 (2d ed. 1980), recommending that potential jurors be chosen ran-
domly from sources that represent a cross-section of the community, such as voting
lists.

147. Holt v. Wyrick, 649 F.2d 543 (8th Cir. 1981); Henson v. Wyrick, 634 F.2d 1080
(8th Cir. 1980), cert. denied, 450 U.S. 958 (1981); Thompson v. White, 661 F.2d 103 (8th
Cir. 1981). Jury selection was made pursuant to Mo. ANN. STAT. § 494.250(2)
(Vernon 1982).

148. 634 F.2d 1080 (8th Cir. 1980), cert. denied, 450 U.S. 958 (1981).
149. Id. at 1082.
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rors.150 The court expressed its concern about the opportunity for
the sheriff to abuse his or her discretion in selecting venire panel
members. 51 Even though a number of state cases require the de-
fendant to show actual prejudice before a conviction will be re-
versed on grounds of abuse in the selection process, 5 2 the Eighth
Circuit in Henson held actual prejudice to the defendant in this
case was not necessary since the potential for prejudice was sub-
stantial. 5 3 Under the selection system employed by the sheriff in
Henson, the potential for a conviction-prone jury is great; there is
unlimited opportunity for the sheriff to express his loyalty to the
prosecution by his selection of sympathetic jurors.1M The court
stated: "[F]undamental fairness to the defendant requires some
method better designed to obtain an impartial jury than the sheriff
hand-picking among his acquaintances.' l5 5

In contrast to Henson, the Eighth Circuit subsequently held in
Holt v. Wyrick 156 that the selection of supplemental jurors by a
sheriff in a neighboring county was not prejudicial and did not de-
prive the defendant of a fair trial.157 The court distinguished Hen-
son on the grounds that in Holt the sheriff who conducted the
investigation did not choose the jurors. 5 8 Furthermore, no evi-
dence was presented that the jury consisted of the sheriffs

150. Id. To select bystander jurors, the sheriff would go through a phone book
or list prepared by his office and, knowing the people in the county, select "regular
citizens and high standard people to be jurors." Id. Sometimes he would not rely
on the phone book; instead, he would call people he thought would be available.
Other times he would select them from local banks or businesses. The sheriff se-
lected fourteen of his acquaintances to complete the venire panel forHenson's trial.
Seven of the twelve petit jurors came from the sheriff's hand-picked list. Id. at 1081.

151. Id. at 1082. The Eighth Circuit discussed this concern in Ross v. Wyrick, 581
F.2d 172 (8th Cir. 1978), and held that the sheriffs personal selection of black per-
sons for a venire panel in a criminal case did not cure the unconstitutional under-
representation of blacks on the master jury list. Id. at 175. Other courts, both
federal and state, have echoed this concern for abuse. See, e.g., Johnson v. United
States, 247 F. 92, 95 (9th Cir. 1917) (special officer should have been appointed to
select bystander jurors when the marshal was personally involved in the investiga-
tion of the defendant); State v. Olek, 288 Minn. 235, -, 179 N.W.2d 320, 326 (1970)
(after the sheriff had picked two personal acquaintances to complete a venire panel,
the court ordered the sheriff to select eight others who were not acquainted with
him from which the panel would be completed).

152. See, e.g., State v. Holt, 592 S.W.2d 759, 767-68 (Mo. 1980) (sheriff's hand-pick-
ing of jurors is permissible absent a showing of affirmative prejudice); State v.
Shaw, 284 N.C. 366, -, 200 S.E.2d 585, 587 (1973) (since the defendant had an oppor-
tunity to examine the tales on voir dire, and alleges no violation of trust by the
sheriff, the sheriffs summoning of additional jurors was not error).

153. 634 F.2d at 1085. See also Peters v. Kiff, 407 U.S. 493 (1972).
154. 634 F.2d at 1084.
155. Id. at 1085.
156. 649 F.2d 543 (8th Cir. 1981).
157. Id. at 546.
158. Id. Holt's trial took place in New Madrid County (change of venue) al-
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acquaintances. 5 9

Finally, in Thompson v. White 160 the court found prejudice to
the defendant when the entire venire was personally selected by
the sheriff. Appealing from the district court's denial of his habeas
corpus petition, Thompson contended that he was denied a fair
trial because of the jury selection techniques used in his 1966 con-
viction.161 The court held that prejudice existed as the result of the
sheriff personally selecting the entire venire for the trial of Thomp-
son, who was charged with killing a law enforcement officer.162

The court analogized Thompson to its previous decision in Hen-
son,16 3 and held that even though the sheriff who conducted the
investigation did not select the jurors, two other prejudicial factors
were present which contributed to the danger of a "conviction-
prone" jury.16 First, since the victim was a law enforcement of-
ficer, there was great potential for the sheriff to hand-pick jurors
sympathetic to the prosecution because of the sympathy the sher-
iff himself would feel for a fellow officer. Second, the sheriff did
not select supplemental jurors, as in Henson or Holt, but instead
selected the entire jury panel. 165 Thus, the prejudicial factors in-
volved in Thompson require a vacation of Thompson's
conviction. 16

The sixth amendment guarantees a defendant a right to trial
by an impartial jury.167 The Eighth Circuit has held this term that
this right is violated when a sheriff who is in charge of the investi-
gation leading to a defendant's arrest also chooses his acquaint-
ances to be bystander jurors, jurors who will ultimately decide the
defendant's guilt or innocence.

More generally, the Eighth Circuit has established that
prejudice to the defendant is a determining factor in jury selection
cases. As the decisions in Henson, Holt, and Thompson illustrate,
the degree of prejudice depends upon the circumstances of each
case and, as these decisions illustrate, fundamental fairness to the
defendant is the court's guideline in its analysis of jury selection
procedures. Thus, fundamental fairness requires a method of jury

though the murder occurred in Pemiscot County. The New Madrid County sheriff
selected an additional twenty-five jurors. Id.

159. Id.
160. 661 F.2d 103 (8th Cir. 1981).
161. Id. at 104.
162. Id. at 106.
163. Id. at 107.
164. Id.
165. Id.
166. Id.
167. U.S. CONST. amend. VL See notes 142-46 and accompanying text supra.
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selection in which the defendant's right to due process and to trial
by an impartial jury are preserved.

Kathryn A. Ekeler-'83


