
CRIMINAL PROCEDURE (PART II)

HUNT v. ROTH: THE CONSTITUTIONALITY OF NEBRASKA'S
DENIAL OF BAIL TO SEXUAL OFFENDERS

INTRODUCTION

During the survey period, the Eighth Circuit decided in Hunt v.
Roth1 that the Nebraska constitutional provision denying bail to
persons accused of first-degree sexual assault was unconstitu-
tional in light of the eighth amendment's proscription against ex-
cessive bail. Subsequently, in Murphy v. Hunt,2 the United States
Supreme Court vacated the Eighth Circuit's decision, holding that
the case was moot.3

The Supreme Court's decision in Hunt was narrow, and the
constitutionality of the Nebraska constitutional provision is cer-
tain to produce further litigation. This, article will examine the
mootness question presented in Hunt, the Eight Circuit's decision
that the eighth amendment applies to the states and prohibits the
unreasonable denial of bail, and the policy considerations sur-
rounding preventive detention.

BACKGROUND

The Nebraska Amendment, Parker v. Roth, and Hunt v. Roth

The state rules of criminal procedure are designed to protect
the constitutional rights of the, accused before, during, and after
his trial. Recently, legislators have confronted the problem of
amending procedural rules to protect the public from criminal acts.
Of particular concern to legislators is the protection of society from
defendants accused of dangerous crimes, who are free on bail
awaiting trial. The question of who is entitled to pretrial release
has engendered much debate.

There is no absolute right to bail, and the proper test to apply
to determine the constitutionality of a denial of bail has not been
established.

4

Until 1978 the Nebraska Constitution prohibited bail only in

1. 648 F.2d 1148 (8th Cir. 1981), rev'd sub nom. Murphy v. Hunt, 50 U.S.LW.
4264 (U.S. March 2, 1982).

2. 50 U.S.LW. 4264 (U.S. March 2, 1982).
3. Id. at 4265.
4. Comment, Forcible Rape and the Right to Bail, 17 SAN DIEGO L REv. 1061,

1085 (1980) [hereinafter cited as Forcible Rape].
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cases where the defendant was accused of treason or murder.5

The constitution was amended in 1978 to include defendants ac-
cused of forcible rape.6 The purpose of the amendment was to pro-
tect the public from further criminal acts perpetrated by those who
were free on bail.7

The amendment is found in article 1, section 9 of the Nebraska
Constitution, and reads:

All persons shall be bailable by sufficient sureties, except
for treason, sexual offenses involving penetration by force
or against the will of the victim, and murder, where the
proof is evident or the presumption great. Excessive bail
shall not be required, nor excessive fines imposed, nor
cruel and unusual punishment inflicted.8

Nebraska and Michigan are the only states that deny bail to
any person charged with rape when the "proof is evident or the
presumption great" that the suspect committed the offense.9 In
1979, the Nebraska Supreme Court upheld the constitutionality of
the Nebraska amendment in Parker v. Roth.10

In Parker, the defendant was charged with first degree sexual
assault. The defendant pleaded not guilty and asked to be re-
leased on bail. The Municipal Court for the City of Omaha denied
the request on the basis of the Nebraska amendment." Parker
then filed a petition for a writ of habeas corpus in the Douglas
County District Court, alleging that he was being unlawfully im-
prisoned and deprived of his liberty. The district court denied bail
to the appellant, concluding that the amendment was valid.12 The
decision was affirmed by the Nebraska Supreme Court.13

However, in Hunt v. Roth14 the Eighth Circuit held that the
Nebraska constitutional amendment violated the "excessive bail"
clause of the eighth amendment.1 5 The court found that the

5. Parker v. Roth, 202 Neb. 850, 852, 278 N.W.2d 106, 109, cert. denied, 444 U.S.
920 (1979).

6. Id.
7. The amendment was passed by state referendum following the rape and

murder of Ruth Eby by Dennis Sell. Sell was out on bail for another sex crime at
the time of the incident. Wintroub, Nebraska Case Asks Supreme Court Ruling,
Jewish Press, Jan. 8, 1982, at 1, col. 1.

8. NEB. CONST. art 1, § 9 (amended 1978) (emphasis added).
9. Hunt v. Roth, 648 F.2d at 1160 n.19. The Michigan provision is found at

MICH. CONST. art. 1, § 15.
10. 202 Neb. 850, 871, 278 N.W.2d 106, 118, cert. denied, 444 U.S. 920 (1979).
11. 202 Neb. 850, 853, 278 N.W.2d 106, 109 (1979).
12. Id. at 854, 278 N.W.2d at 109.
13. Id. at 871, 278 N.W.2d at 118.
14. 648 F.2d 1148.
15. Id. at 1165.
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amendment created an irrebuttable presumption that every indi-
vidual charged with first degree sexual assault is incapable of as-
suring his appearance by conditioning it upon reasonable bail, or is
too dangerous to be granted release. 16

In Hunt, the defendant was charged with first degree sexual
assault of a child and three counts of first degree forcible sexual
assault.17 Hunt filed a petition in federal district court for a writ of
habeas corpus, and sought injunctive and declaratory relief under
42 U.S.C. section 1983.18 The district court denied the writ of
habeas corpus and dismissed Hunt's complaint under section 1983,
holding that the Nebraska Supreme Court had correctly upheld
the constitutionality of the Nebraska amendment in Parker v.
Roth.19 But the Eighth Circuit found that the district court erred
in dismissing Hunt's complaint for declaratory judgment, and held
that Nebraska's classification of sexual offenses as nonbailable vio-
lates the "excessive bail" clause of the eighth amendment.20 The
court of appeals also noted that the case was not moot because it
was "capable of repetition, yet evading review. '21

The Supreme Court in Murphy v. Hunt2 2 vacated the Eighth
Circuit's decision and held that the case was moot, remanding the
matter to the district court with instructions to dismiss Hunt's
complaint.23 The Supreme Court found that since Hunt had been
convicted and sentenced, he had no continuing interest in bail.24

Preventive Detention

The history of bail reveals that there was no right to bail in

16. Id. at 1164.
17. Hunt was also charged with several counts of nonsexual felonies and one

count of nonforcible sexual assault. He was admitted to bail by the municipal court
on the nonsexual offenses, but denied bail on the sexual offenses. 648 F.2d at 1151.
For the purposes of the state district court proceedings, Hunt stipulated that the
proof was evident or the presumption great that he had committed the offenses. Id.

18. Id.
19. Id.
20. Id. at 1151-52.
21. Id. at 1151-52. See Weinstein v. Bradford, 423 U.S. 147, 149 (1975). See also

text at note 32 infra. The court also found that the abstention required by Younger
v. Harris, 401 U.S. 37 (1971), did not apply. First, the state had requested the ruling.
648 F.2d at 1154. Second, since the action was brought as a declaratory judgment
there was no interference with the state criminal proceeding. Id. Third, denial of
bail was not a defense to the charges brought against Hunt and therefore, this fed-
eral claim would not be raised at trial. Id. Finally, in light of the Nebraska
Supreme Court's decision in Parker v. Roth, 202 Neb. 850, 278 N.W.2d 106, a state
habeas corpus would be futile. 648 F.2d at 1154. See C. WmGBT, HANDBOOK OF THE
LAW OF FEDERAL CouRTS 229-36 (3d ed. 1976).

22. 50 U.S.LW. 4264.
23. Id. at 4265.
24. Id.
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England, and in fact the concept did not even exist in the English
legal system until the late seventeenth century.25 In 1641, an act
was passed permitting a person imprisoned by a court to fie a mo-
tion with the judges of the Court of King's Bench of Common Pleas
for a writ of habeas corpus upon payment of certain fees. 2 6 How-
ever, no absolute right to bail was granted.27 The Habeas Corpus
Act of 1679 still did not grant a right to bail, but merely enabled a
prisoner to secure an early appearance before the judge and a dis-
charge on bail if he could persuade the judge that the offense was
bailable. 28 Abuses of the act by judges imposing excessive bail
were curtailed by the enactment of the Bill of Rights of 1689, which
provided "that excessive bail ought not to be required.' '29

Although aware of England's bail problems, the framers of the
United States Constitution did not provide for an absolute right to
bail. They only adopted the principle that if an offense was baila-
ble, the amount could not be excessive.30

In some of the colonies a right to bail was available to all per-
sons, except those charged with capital offenses. 31 In 1641, the
Massachusetts Body of Liberties guaranteed bail in non-capital
cases.32 This colonial trend led to the enactment of the Northwest
Ordinance of 1787, which stated: "[A] U persons shall be bailable,
unless for capital offences, where the proof shall be evident, or the
presumption great. All fines shall be moderate, and no cruel or un-
usual punishments shall be inflicted."33

The problem for the American courts has been in setting the
amount of bail at a level high enough to reasonably assure the de-
fendant's presence at any proceeding, while at the same time
avoiding an amount so excessive as to effectively deny the defend-
ant's right to freedom.34 Excessive bail is characterized as that
amount higher than that reasonably calculated to assure that the

25. Parker v. Roth, 202 Neb. 850, 856-57, 278 N.W.2d 106, 110-11 (1979). For ex-
haustive discussions of the history of bail, see Duker, The Right to Balk A Histori-
cal Inquiry, 42 ALB. I REv. 33 (1977); Meyer, Constitutionality of Pretrial
Detention, 60 GEo. L.J. 1140 & 1382 (1972) (two parts).

26. 202 Neb. at 856, 278 N.W.2d at 110-11.
27. Id. at 856, 278 N.W.2d at 110-11.
28. Id. at 857, 278 N.W.2d at 111.
29. Id.
30. Id.
31. Id. at 858, 278 N.W.2d at 111.
32. 648 F.2d at 1159.
33. Id.
34. Stack v. Boyle, 342 U.S. 1, 5 (1951); Spector v. United States, 193 F.2d 1002,

1004 (9th Cir. 1952); United States ex rel. Rubinstein v. Mulcahy, 155 F.2d 1002, 1004
(2d Cir. 1946); Gusick v. Boies, 72 Ariz. 309, -, 234 P.2d 430, 431 (1951); Jones v.
Grimes, 219 Ga. 585, -, 134 S.E.2d 790, 792 (1964); People v. McDonald, 233 Mich. 98,
106, 206 N.W. 516, 519 (1925).
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defendant will appear at trial.35 It has even been suggested that if
the court believes that no economic pressure is necessary to as-
sure the defendant's presence, then he should be released without
any fee.36

Bail also protects society from further criminal activity while
the defendant awaits trial.37 Preventive detention is the practice of
denying bail to those suspects considered dangerous.38 Though
unpopular among many commentators, and rarely acknowledged
by statute, there is evidence that the severity of the crime is fre-
quently considered by judges and magistrates in denying or grant-
ing bail.39 It has been suggested that because of the large number
of criminal cases, the scope of the judges' review in determining
whether to grant bail is limited to the nature of the offense.4° The
logic behind such review is that the more severe the crime, the
more severe the punishment, the greater the fear of the defendant,
and the more likely that he will fail to appear at trial.41

ANALYSIS

The decisions in Hunt

In Murphy v. Hunt, the Supreme Court held that Hunt's claim
to pretrial bail was moot, and therefore the Court vacated the
Eighth Circuit's decision.42 The Supreme Court's decision will not
preclude further litigation on the constitutionality of the Nebraska

35. Barrett v. United States, 4 F.2d 317, 319 (6th Cir. 1925); People ex rel. Sam-
mohs v. Snow, 340 Ill. 464, 468, 173 N.E. 8, 9 (1930).

36. Ozanne, Oward a Theory of Bail Risk, 18 CRIMINOLOGY 147, 149 (1980).
37. Forcible Rape, supra note 4, at 1068.
38. Id. at 1068-69.
39. Goldkamp, Philadelphia Revisited- An Examination of Bail and Detention

Two Decades After Foote, 26 CmreE AmD DELINQUENCY 179, 181 (1980) [hereinafter
cited as Examination of Bail]. It has been stated that the factors to be taken into
consideration in determining the amount of bail are: (1) ability of the accused to
give bail, (2) nature of the offense, (3) penalty for the offense charged, (4) charac-
ter and reputation of the accused, (5) health of the accused, (6) character of the
evidence, (7) probability of the accused appearing at trial, (8) forfeiture of other
bonds, and (9) whether the accused was a fugitive from justice when arrested.
Gusick v. Boies, 72 Ariz. 309,- 234 P.2d 430, 431 (1951); Jones v. Grimes, 219 Ga. 585,
-, 135 S.E.2d 790, 792 (1964); State v. Mastrian, 266 Minn. 58, -, 122 N.W.2d 621, 623,
cert denied, 375 U.S. 942 (1963); State ex rel. Corella v. Miles, 303 Mo. 648, -, 262
S.W. 364, 365 (1924); Lobell v. McDonald, 296 N.Y. 109, -, 71 N.E.2d 423, 425 (1947);
Abbott v. Columbus, 32 Ohio Misc. 152, -, 289 N.E.2d 589, 591 (Ct. Comm. Pleas
1972); Delaney v. Shobe, 218 Or. 626, -, 346 P.2d 126, 127 (1959); Ex parte Redline,
529 S.W.2d 68, 69 (Tex. Crim. App. 1975).

40. Examination of Bail, supra note 39, at 181.
41. Id.
42. 50 U.S.LW. 4264,4264 (U.S. March 2,1981).
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amendment, since the Court never reached the question of the
amendment's constitutionality.

i) The Mootness Question

The Eighth Circuit noted that the state had not challenged the
jurisdiction of the court to hear the appeal; however, the court
raised the mootness challenge on its own motion. The court held
that Hunt's claim was not moot since it raised questions "capable
of repetition, yet evading review."43 The "capable of repetition, yet
evading review" exception to the mootness doctrine was outlined
by the Supreme Court in Weinstein v. Bradford." To come within
the exception, a petition must satisfy two requirements. First, the
challenged action must be too short in duration to be fully litigated
prior to its cessation or expiration. Second, there must be a rea-
sonable expectation that the complaining party will be subjected
to the same action again.45 In Hunt, the Eighth Circuit found both
elements to be satisfied. The court noted that Hunt was directly
appealing his conviction, and that if the court on appeal were to
remand his case for a new trial, Hunt could again be in the position
where the state could deny pretrial bail under the Nebraska
Constitution."

However, the Supreme Court reversed the Eighth Circuit on
this point, holding that Hunt had failed to show a "reasonable ex-
pectation" or a "demonstrated probability" that the same contro-
versy would recur involving him.47 Here, the Court held, there was
no such probability; Hunt had been willing to stipulate that, for
purposes of his bail, the proof of his guilt was evident and the pre-
sumption was great that he had committed the sexual assaults.
Therefore, the Court saw no reason to expect that all three of
Hunt's convictions would be overturned on appeal.48

The Supreme Court's decision precluded any consideration by
that Court of the constitutionality of the Nebraska amendment.
However, the Supreme Court's holding in this case is narrow; three
factors to be derived from the Court's decision indicate that federal
courts will again be confronted with the question of the constitu-
tionality of the amendment.

First, the Court noted that Hunt's claim was for declaratory

43. Id. at 1152.
44. 423 U.S. 147 (1975).
45. Id. at 149. See note 51 and accompanying text infra.
46. 648 F.2d at 1152.
47. 50 U.S.LW. at 4265.
48. Id. See aLso 648 F.2d at 1165-66 (Arnold, J., dissenting).
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and injunctive relief only.49 If Hunt had claimed damages as well
as declaratory and injunctive relief under section 1983,50 arguably
the claim would have been viable even after Hunt's conviction and
imprisonment.

Second, Hunt's claim was raised only on his own behalf, and
not on behalf of all pretrial detainees subject to a denial of bail
under the Nebraska amendment.51 Had Hunt's claim been a class
action, the stake of the rest of the class in the outcome of the con-
troversy would not have dissipated upon Hunt's conviction and
imprisonment.

Third, Hunt involved only a claim for pretrial bail, and not any
claim for bail pending appeal.5 2 In his dissent, Justice White noted
that the same Nebraska amendment applies to those persons seek-
ing bail pending appeal as it does to those seeking pretrial bail.
Therefore, Hunt could have challenged the Nebraska amendment
as it pertained to a request, had he made one,53 for bail pending
appeal of his conviction. Such a challenge would have not been
moot upon conviction and imprisonment, since his claim for bail
pending appeal of that conviction would have remained alive.

If the mootness ruling can be avoided in a future challenge, the
constitutionality of the Nebraska amendment will be considered
by the court hearing the challenge. Thus, even though the Eighth
Circuit's decision in Hunt was vacated, an analysis of that court's
decision as to the constitutionality of the amendment is warranted.

49. 50 U.S.L.W. at 4264.
50. Hunt's claim was filed pursuant to 42 U.S.C. § 1983 (1976). See 648 F.2d at

1151.
51. See 50 U.S.L.W. at 4265.
52. The Court noted that the "constitutionality of [the Nebraska amendment]

as applied to a person awaiting trial is a question distinct from the constitutionality
of that section as applied to a person who has been tried and convicted. The Exces-
sive Bail Clause of the eighth amendment and the due process clause of the fifth
amendment may well apply differently in the two situations." The Court did not
elaborate on how the Constitution would apply differently in the two situations, but
only noted that a claim for bail pending appeal was not before the Court, and thus
would not be decided. "[E]ven assuming that Hunt had raised a claim for bail
pending appeal, it would be that claim that the Court should decide-not the re-
lated but quite distinct claim for bail by a presumptively innocent person waiting
trial." Id. at 4256 n.5.

53. Justice White, in his dissent, noted that it would have been futile for Hunt
to request bail pending appeal since the standard of the same Nebraska amend-
ment would govern that request, and he had already been denied pretrial bail
under that amendment. Justice White argued that the futility of such a request for
bail pending appeal justified Hunt's failure to seek bail pending appeal, and con-
cluded that Hunt had not waived his claim to such bail. This claim, reasoned Justice
White, gave Hunt a continuing stake in the outcome of the controversy. Therefore,
the Court should have remanded the case to the Eighth Circuit to consider the
mootness issue in light of Hunt's claim for bail pending appeal. Id. at 4265-66.

19821



CREIGHTON LAW REVIEW

ii) The Constitutionality of the Nebraska Amendment

Until the Eighth Circuit's decision in Hunt, no federal court
had expressly held that the eighth amendment's excessive bail
clause applied to the states via the fourteenth amendment5 4 The
Eighth Circuit noted that the fourteenth amendment was designed
to protect rights that are "fundamental to the American scheme of
justice, ' 55 and concluded that "[fIew could question that the ex-
cessive bail clause of the Constitution relates directly to our con-
stitutional concept of ordered liberty."5 6

The Nebraska Attorney General had argued that the eighth
amendment did not foreclose a denial of bail, but only prohibited
excessive bail if bail was granted. The court rejected the argu-
ment, stating that "we perceive no constitutional distinction be-
tween requiring excessive bail and denying altogether in the
absence of legitimate reasons."5 7 Thus, the key inquiry becomes
whether the denial of bail is reasonable, in light of society's fore-
most interest in obtaining assurances that the defendant will ap-
pear for trial and sentencing.m

The flaw in the Nebraska constitutional amendment was that
it failed to consider an individual's suitability for pretrial release,
and instead allowed a judge to deny bail based on the seriousness
of the crime.59 The Eighth Circuit noted:

Once the charge is made and it is determined that the
proof is evident, no other relevant factor is weighed and no
standards relevant to the purpose of assuring the presence
of the defendant are considered. No discretion is vested in
any judicial officer to grant or to deny bail. The only cir-
cumstances where bail might possibly be granted is where
the judicial officer determines the proof is not evident or
the presumption is not great.60

Although ensuring the defendant's appearance at trial has tra-
ditionally been the primary consideration in a determination of
whether to grant bail, many courts. now consider the dangers

54. 648 F.2d at 1155.
55. Id. (quoting Duncan v. Louisiana, 391 U.S. 145, 149 (1968)).
56. 648 F.2d at 1155. See also Schilb v. Kuebel, 404 U.S. 357, 365 (1971); Stack v.

Boyle, 342 U.S. 1, 3-4 (1951). The Eighth Circuit in Hunt also noted that excessive
bail is related to the presumption of innocence of the fourteenth amendment, and
to the sixth amendment's guarantee of effective assistance of counsel. 648 F.2d at
1155 & n.10.

57. 648 F.2d at 1157 (quoting United States ex rel. Goodman v. Kehl, 456 F.2d
863, 868 (2d Cir. 1972) (emphasis added by Eighth Circuit)).

58. 648 F.2d at 1157. See also United States v. Motlow, 10 F.2d 657 (7th Cir.
1926).

59. 648 F.2d at 1164.
60. Id. at 1162 (emphasis in original).
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posed to the community by the release on bail of a particular ac-
cused person as well. 61 However, the constitutionality of such con-
siderations in the decision whether to grant bail was not presented
to the court in Hunt; the Nebraska amendment provided for no in-
dividualized determination that a particular suspect posed a dan-
ger to the community. Instead, the Nebraska amendment made a
"legislative determination that an entire class of accused persons
is not entitled to bail. ' 62 Thc court noted:

We recognize that there may be instances where no
amount of bail can sufficiently protect the state's interests.
In such a case, the court may consider the relevant factors
and deny bail. However, it is quite another thing to say
that the eighth amendment would permit outright denial
of bail without consideration of the factors relevant to an
individual's suitability for pretrial release .... 63

Concluding that the Nebraska amendment was unconstitu-
tional, the court stated: 'The fatal flaw of the Nebraska constitu-
tional amendment is that the state has created an irrebutable
presumption that every individual charged with this offense is in-
capable of assuring his appearance by conditioning it upon reason-
able bail or is too dangerous to be granted release."64

Pretrial Preventive Detention

The movement toward pretrial preventive detention grew out
of the high incidence of crimes committed by individuals on bail
awaiting trial.65 Crimes committed by defendants released on bail
have generated a great deal of attention,66 and in response to pub-
lic interest legislatures have sought to combat the problem.67

Before 1969, little data was available showing the extent of
crime committed by defendants who were free on bail. However,
in that year a series of limited studies of the recidivist rate in the
District of Columbia was conducted.68

Statistics gathered in three of the District of Columbia studies
concurred in finding that persons indicted for robbery, auto theft,

61. E.g., Carlson v. Landon, 342 U.S. 524, 538 (1952); United States v. Wind, 527
F.2d 672, (6th Cir. 1975); United States ex rel. Covington v. Caparo, 297 F. Supp. 203,
207 (S.D.N.Y. 1969).

62. 648 F.2d at 1164.
63. Id. at 1158.
64. Id. at 1164.
65. See generally P. SECRET, THE CoNsTrruroNALrrY OF PREvENTmVE DETEN-

TION (1977).
66. Id.
67. Id.
68. Id.
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and narcotics offenses are more likely to commit offenses while out
on bail than defendants indicted for other crimes.69 Data gathered
by the President's Commission on Crime suggested that the of-
fense committed while the defendant is free on bail is often similar
to the original one.70 A 1968 study showed that thirty-five percent
of those persons released on bond were later reindicted for at least
one additional felony committed while free on bail.71

The opponents of preventive detention are concerned that a
defendant will be labeled "guilty" and punished even before trial,
rather than treated as "innocent until proven guilty. ' 72 "To the
defendant, pretrial detention is essentially punitive; it institution-
alizes the punishment of persons who theoretically are presumed
innocent. ' 73 This argument was made by the defendants in Parker
and Hunt. The Nebraska Supreme Court found no merit in this
argument:

Presumption of innocence has nothing to do with confine-
ment or release prior to trial. Presumption of innocence is
only a recognition that, under our American jurispru-
dence, one charged with a criminal offense is presumed in-
nocent until proven guilty beyond a reasonable doubt....
The burden of furnishing such proof is with the prosecu-
tion throughout the trial and never shifts.74

In the Nebraska Supreme Court's view, release on bail pend-
ing trial has no relationship to the presumption of innocence. A
person charged with murder, a nonbailable offense, and a person
charged with a bailable offense who cannot make bail, both enjoy
the presumption of innocence. In regard to the notion of pretrial
punishment, the Nebraska court concluded that confinement is not
punishment unless and until the defendant is found guilty and
sentenced.75 Detention is a usual feature of arrest on a criminal
charge. Even an innocent person wrongfully accused will be
detained.

76

In preserving the rights of the accused, the protection of the
community at large should not be overlooked. It is indisputable

69. Id. at 16-19.
70. Id. at 21.
71. Id. at 22.
72. See Wintroub, Nebraska Case Asks Supreme Court Ruling, Jewish Press,

Jan. 8, 1982, at 1, col. 2. Examination of Bail, supra note 39, at 183.
73.
74. Parker v. Roth, 202 Neb. 850, 869, 278 N.W.2d 106, 116-17 (1979).
75. Id. at 870, 278 N.W.2d at 117.
76. Id.; Comment, Substantive Due Process Rights of Pretrial Detainees after

Bell v. Wolsh, 65 IowA L Rv. 818, 823 (1980) [hereinafter cited as Rights of Pretrial
Detainees ].
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that some defendants commit further crimes while out on bail.
The solution to the problem may be in establishing reasonable
standards by which the court can determine which defendants
may be admitted to bail, and which should be detained.

The Manhattan Bail Project, conducted by the Vera Institute
of Justice, sought to establish criteria to determine which defend-
ant's could be released on bond.7 7 These criteria emphasized the
defendant's individual character and circumstances rather than
the seriousness of the crime. Initially, five bondsmen were asked
which factors they though influenced flight. They named the
following:

1. Residence-whether the defendant lived in the area,
how long he had lived there, and how often he had
moved;

2. Community ties-whether the defendant had family
ties and contacts in the area;

3. Employment-present employment and history of
employment;

4. Prior record--convictions for crimes in the past;
5. Character-whether the bondsman thought the de-

fendant had a good moral character. 78

This version was later modified to include eleven more factors.
These "predictor" variables were selected based on three princi-
ples: (1) accessibility-the information could be readily obtained
and verified, (2) policy relevance-stressing objectivity and effi-
ciency in assessing bail risk, and (3) legality-insuring that the
criteria did not infringe upon the defendant's constitutional
rights.

79

77. Ozanne, supra note 36, at 150.
78. Id. at 150, 151.
79. Id. at 152. The factors are:

1. Age of defendant.
2. Length of time the defendant has resided at his present address.
3. Whether or not he resided with his spouse.
4. Whether or not there was a telephone at the home address.
5. Whether or not the defendant had identifying documents on his/her

person at the time of arrest.
6. Whether or not the utility payments of the household were listed in

the defendant's name.
7. Whether the defendant was married.
8. Whether the defendant was employed.
9. Length of time employed with present employer.

10. Amount of money that defendant said he owed a legitimate creditor
(including automobile loans).

11. Whether or not the defendant owned or was buying a home, or was
paying rent.

12. Number of previous adult FTA's by the defendant in the jurisdiction.
13. Whether urine analysis for heroin or morphine was positive.
14. Total number of previous arrests.

19821
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These factors have been adopted in some jurisdictions for the
purpose of determining whether a defendant should be released
on his own recognizance. However, no study has been conducted
relating these factors to the issue of recidivism.

Legislators must be careful that pretrial detention does not de-
teriorate to pretrial punishment. The Pennsylvania court held in
Butler v. Crumlish8° that detainees may not be treated any worse
than bailed defendants.81 Using the due process clause rather
than an equal protection analysis, the Supreme Court in Kennedy
v. Mendoza-Martinez82 concluded that defendants were guaran-
teed freedom from punishment before trial.83 The court set forth
several factors to determine if a given regulation was punitive in
nature:

Whether the sanction involves an affirmative disability or
restraint, whether it has historically been regarded as pun-
ishment, whether it comes into play only on a finding of
scienter, whether its operation will promote the traditional
aims of punishment-retribution and deterrence, whether
the behavior to which it applies is already a crime,
whether an alternative purpose to which it may rationally
be connected is assignable for it, and whether it appears
excessive in relation to the alternative purpose assigned
are all relevant to the inquiry and may often point in dif-
fering directions."

CONCLUSION

The citizens of Nebraska attempted by constitutional amend-
ment to resolve a problem of serious concern: the protection of
society from persons accused of dangerous crimes, who have been
released on bail. However, the Nebraska amendment is of ques-
tionable constitutionality, since it conclusively established that all
persons charged with certain serious offenses are too dangerous to
be released on bail.

Although the Nebraska amendment was found by the Eighth
Circuit to be in violation of the eighth amendment's prohibition

15. Rearrest on the same charge within six months.
16. Rearrest on a different charge within six months.

Id. at 152-53.
80. 229 F. Supp. 565 (E.D. Pa. 1964).
81. Comment, Constitutional Law: Standard of Review in Pretrial Detainees'

Claims, 19 WASHBuRN LJ. 609, 610, (1980) [hereinafter cited as Pretrial Detainees'
Claims ].

82. 372 U.S. 144 (1963).
83. Id. See also Pretrial Detainees' Claims, supra note 81, at 610.
84. Id. at 610; see also Rights of Pretrial Detainees, supra note 76, at 824.
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against excessive bail, that judgment was vacated by the Supreme
Court, which found Hunt's claim to pretrial bail to be moot.

However, the constitutionality of the Nebraska amendment
will certainly be litigated in the federal courts in the future. If the
amendment is declared to be unconstitutional, the Nebraska legis-
lature would be well-advised to draft an amendment that allows
the denial of bail only upon an individualized determination of the
dangerousness of the accused person, and of the possibility that he
will not appear for trial. With such an individualized determina-
tion, the right of an accused person not to be unreasonably denied
bail will be protected, as will the public's right to be protected from
dangerous persons.

Lisa G. Swinton-'83


